IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

J.K, et al. : CIVIL ACTION
V. :

THE COUNCI L ROCK )
SCHOOL DI STRI CT : NO 11-942

MEMORANDUM
Dal zel |, J. Decenber 14, 2011

Plaintiff J.K and her parents, MK and F.K, bring
this suit against the Council Rock School District (“Council
Rock” or “the District”), alleging clainms under the |Individuals
with Disabilities Education |nprovenent Act (the “IDEA” or
“Act”),' 20 U.S.C. 88 1400, et seq., and § 504 of the
Rehabilitation Act, 29 U S.C. 8§ 729, as well as under the state
common | aw of contract. The plaintiffs assert three causes of
action: (1) failure to provide J.K a free and appropriate
education (“FAPE’) in violation of 20 U S.C. 88 1412(a), 1414(d),
and 1415(j); (2) violation of 8 504 of the Rehabilitation Act
(codified at 29 U S.C. § 729); and (3) a state-law claimfor
breach of contract arising out of the alleged breach of a
settl ement agreement between the parties. Wth respect to al
three clainms, plaintiffs urge the reversal of a decision issued
on Novenber 16, 2010 by Special Education Hearing Oficer WIIliam
F. Culleton, Esg. in which Hearing Oficer Culleton declined to

! As our Court of Appeals explained in Ballard v.
Phila. Sch. Dist., 273 Fed. Appx. 184, 185 n.1 (3d Cr. 2008),
“It]he I DEA was renaned the Individuals with Disabilities
Education I nprovenent Act, effective July 1, 2005. For present
purposes, we will refer to the act as the IDEA.” W adopt the
same convention in this opinion, especially in light of the
parties’ repeated reference to the Act as the “I1DEA.”




enforce the parties’ agreenent and ruled that the District had
provided J.K. with a FAPE. Plaintiffs also ask that the Court
assert jurisdiction over their breach of contract claim
Plaintiffs have filed a notion for judgnent on the
adm ni strative record, as to which Council Rock has filed a
response in opposition, and plaintiffs have filed a reply in
support. Because plaintiffs not only seek review of Hearing
O ficer Culleton’ s ruling, but an independent exercise of our
jurisdiction over their contract claim we nmust apply a sumary-
judgnent standard to this latter claimand thus plaintiffs’
notion has a hybrid character. For the reasons expl ai ned bel ow,
we will deny plaintiffs’ notion and instruct the parties to brief

us on the continued viability of plaintiffs’ clains.

Fact ual Backgr ound

Qur Court of Appeals has characterized “the burden of

proof that a District Court nust apply when an | DEA decision by a

state agency is challenged [as] unusual,” explaining that
Al t hough the District Court nust make its own
findings by a preponderance of the evidence,
the District Court nust also afford due
weight to the [hearing officer’s]

determ nation. Under this standard, factual
findings fromthe adm nistrative proceedi ngs
are to be considered prima facie correct, and
if areviewing court fails to adhere to them
it is obliged to explain why. In addition,

if a state adm nistrative agency has heard
live testinony and has found the testinony of
one witness to be nore worthy of belief than
the contradictory testinmony of another

W tness, that determ nation is due speci al

wei ght. Specifically, this nmeans that a
District Court nust accept the state agency’s
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credibility determ nations unless the non-
testinonial, extrinsic evidence in the record
woul d justify a contrary concl usion.

Shore Reg’l High Sch. Bd. of Educ. v. P.S , 381 F.3d 194, 199 (3d

Cir. 2004) (enphasis in original) (quotation marks, brackets, and
citations omtted). “A federal district court review ng the
adm ni strative fact finder in the first instance is simlarly
required to defer to the [hearing officer’s] factual findings
unless it can point to contrary nontestinonial extrinsic evidence

on the record.” S.H. v. State-Operated Sch. Dist. of Cty of

Newar k, 336 F.3d 260, 270 (3d Gr. 2003). Finally, “we nust view
the underlying facts and all reasonable inferences therefromin
the |ight nost favorable to the party opposing the notion.” D.R

v. East Brunswi ck Bd. of Educ., 109 F.3d 896, 898 (3d Cr. 1997)

(quotation marks and citations omtted).
As noted, however, plaintiffs not only chall enge

Hearing O ficer Culleton s decision but also independently seek
to enforce a settlenment agreenent with the District. The proper
standard to apply to such a notion is what we use for summary
judgnent. Under Fed. R Cv. P. 56(a), “[t]he court shall grant
summary judgnent if the novant shows that there is no genuine

di spute as to any material fact and the novant is entitled to
judgnent as a matter of law,” where “[a] party asserting that
there is a genuine dispute as to a material fact nust support
that assertion with specific citations to the record.” Bello v.
Roneo, 424 Fed. Appx. 130, 133 (3d Gr. 2011). 1In evaluating a

Rul e 56 notion, we “‘nust draw all reasonable inferences in favor
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of the nonnoving party, and [we] may not make credibility

determ nations or weigh the evidence.’” Eisenberry v. Shaw

Bros., 421 Fed. Appx. 239, 241 (3d Gr. 2011) (quoting Reeves V.
Sanderson Plunbing Prods., Inc., 530 U S. 133, 150 (2000)).

Wth respect to plaintiffs’ challenge to the state
educati onal agency’s decision, we nust accord deference to
Hearing O ficer Culleton’ s findings of facts. As for plaintiffs’
breach of contract claim we will consider only the undi sputed
facts and those factual allegations that the parties support with
citations to the record. We will thus recite the facts of this
case in three parts: (1) the parties’ stipulated facts; (2)
Hearing O ficer Culleton’s factual findings; and (3) plaintiffs’
addi ti onal supported factual allegations. Wile this nmethod of
presenting the facts sacrifices sone narrative coherence, it wll
ease the task of applying differing standards to plaintiffs’

nmoti on.

A. The Stipul ated Facts

J.K is a student with a learning disability who is
eligible for special education services under the |IDEA; MK and
F.K. are her parents. Stip. of Facts 1 1-2. Council Rock is a
public school district established under the Pennsyl vani a School
Code that is the |ocal educational agency (“LEA’) responsible for
providing J.K. with a FAPE under the IDEA. Id. § 3.

Though the parties appear to have a history that

precedes 2009, they begin their story on January 25, 2009, when



the District produced a re-evaluation report of J.K that

sumrari zed her many previous eval uations and identified her
educational needs. 1d. § 5. At sone point, J.K had been

“pl aced” at The Quaker School at Horsham ? a private schoo
specializing in the education of children with | earning
disabilities. 1d. 1 6. On March 23, 2009, a neeting regarding
J.K "s individualized education program (“IEP") “was convened” at
which the “IEP teant ® presented MK and F.K. with a proposed | EP

that would return J.K to the District and place her at either a

> Though the parties state that J.K. was placed at The
Quaker School “for the 2009-2010 school year,” Stip. of Facts
6, this assertion is belied by their later statement that the
parties agreed to place J.K in the Lewws School “for the 2009-
2010 school year.” 1d. § 10. Confusingly, Hearing Oficer
Cul l eton found that “[o]n March 23, 2009, the District offered an
| EP wi th placenent in supplenmental |earning support for reading,
writing, mathematics, science and social studies. The placenent
was | ocated at the Quaker School at Horsham” Hearing O ficer’s
Fi ndings of Fact (“Culleton’s FF") 1 2 (citing Ex. 7 to Admn. R
at S-6), though the parties’ stipulation suggests that on March
23, 2009, the District offered an I EP i nvol ving a public school
pl acenent. Stip. of Facts 1 7. Plaintiffs brief in support of
their notion explains that they placed J. K at The Quaker School
during her fifth grade year and that the District then agreed to
pl ace J. K at that school during her sixth and seventh grade
years, but before her eighth grade year -- i.e., the 2009-2010
school year -- the parties entered into a settlenent agreenent
placing J.K. at the Lewis School. Pls.” Br. in Supp. of Mt. J.
on Admn. R ("“Pls.” Br.”) at 3-4 (citing Ex. 5 to Admn. R at
46-47; Ex. 7 to Admn. R at S 1). This suggests that J.K
attended The Quaker School during the 2006-2008 school years, but
not during the 2009-2010 school year

® The parties | eave unspecified who convened this
neeting or who conprised the “IEP team” The parties’
identification of the “IEP teanmf and J.K ’'s parents as distinct
entities appears to be incorrect under the | DEA, which provides
that “[t]he term ‘individualized education programteam or ‘I|EP
Team nmeans a group of individuals conmposed of -- (i) the parents
of achild with a disability . . . " 20 U.S.C. § 1414(d)(1)(B)



m ddl e school or a high school within the D strict. 1d. 1 7.
The parties did not reach an agreenent at that neeting as to a

pl acenment and programfor J.K, so J.K 's parents enrolled her at
The Lewi s School, a private school in Princeton, New Jersey
specializing in the education of children with various | earning
disabilities. The parties did agree, however, to attend a
resolution neeting to resolve their disagreenents as to J.K.'s

pl acenment and program [d. 1Y 8-9.

The resol ution neeting convened on July 15, 2009,
"facilitated by a former special education hearing officer, Dr.
Max Wald." [d. T 10. The neeting resulted in an agreenent
between the parties providing that J. K would be placed in The
Lewi s School for the 2009-2010 school year. 1d. J.K attended
this school during that year. [1d. T 11

Around Decenber 18, 2009, in the absence of any
comruni cation fromthe District, J.K ’'s parents contacted the
District’s Director of Special Education to inquire about the
scheduling of another IEP neeting. [d. f 12. An |IEP neeting
t hen convened on January 21, 2010, at which District personnel
proposed a re-evaluation of J.K to explore whether she should be
identified as a student with nental retardation instead of her
| ong-standing identification as a student with | earning
disabilities. 1d. § 13. Though the neeting focused on this
proposed re-evaluation, the parties did not reach an agreenent as

to whether such a re-eval uati on was needed. Id. 7Y 13-14. Four



days later, the District sent MK and F.K a request for
perm ssion to evaluate J. K. Id. T 15.

At the conpletion of the “agreed upon observations of
J.K” -- atermthat the parties do not define, but which does
not appear to include the District’s proposed evaluation -- a
second | EP neeting occurred on March 15, 2010. Id. 1 16. On
March 17, 2010, the parents e-mailed Dr. Charles Lanbert, the
District’s Director of Special Education, to express concerns
about the IEP process. 1d. T 17. The District then sent to the
parents an anmended perm ssion to evaluate formon March 31, 2010,
whi ch they signed and returned to the District. [d. 1Y 18.

On April 8, 2010, MK and F.K ’'s counsel sent a letter
to counsel for the District that raised concerns about the
District’s request for perm ssion to evaluate J. K., and on My
19, 2010, MK and F.K filed a due process conplaint pursuant to
20 U.S.C. 8§ 1415(f). 1d. 91 19-20. Another |EP neeting
nonet hel ess occurred on July 14, 2010 at which the D strict
proposed an IEP for J.K for the 2010-2011 school year. MK. and
F.K. rejected that proposal. 1d.  21. A due process hearing
convened before Hearing Oficer Culleton on August 12, 2010 and
concl uded, after three sessions, on Cctober 29, 2010. Hearing
Oficer Culleton issued his decision on Novenber 16, 2010. 1d. 9
22.

B. The Hearing O ficer's Findings of Facts




We turn now to Hearing Oficer Culleton s findings of
fact to supplenent the facts as to which the parties agree.
Hearing O ficer Culleton explains that the January, 2009
evaluation identified J.K as having a specific |earning
disability involving significant inpairnment in receptive and
expressive | anguage skills. Culleton’s FF 1 1. The IEP that the
District presented on March 23, 2009, noreover, offered specially
desi gned instruction regarding not only reading, witing, and
mat hemati cs, but “on task behavi or, organization, verbal
reasoni ng, follow ng conplex instructions and social skills” as
wel |l as “oral expression, intonation, processing speed, and
wor ki ng nmenory,” id. I 2 -- which suggests that J. K had
speci al i zed needs regarding these faculties as well.* According
to Hearing Oficer Culleton, “the | EP addressed the educati onal
needs identified in the prior evaluation report and set forth in
the present |evels section of the IEP.” 1d. { 3.

Hearing O ficer Culleton found that MK and F. K
rejected the District’s proposed |IEP involving placenents at a
public m ddl e school or high school because J. K would interpret
the forner placenent as a retention and hence be di scouraged, id.
19 6-7, while the high school placenent would require

one-to-one attendance by an educati onal aide,
t hus reducing the Student’s independence and

*Plaintiffs add that J.K had been “consistently

identified as a student with learning disabilities and Attention
Deficit Hyperactivity Disorder (ADHD).” Pls.’” Br. at 4 (citing
Ex. 5 to Admn. R at 53-54).



constituting a | ess® restrictive environnent

than a private school with a student body

consisting entirely of children with | earning

differences. Parents concluded that the

St udent woul d be unable to navigate in a

| arge high school setting wi thout an

attendant. They indicated a | ack of

confidence that the District could

differentiate teaching throughout the day

sufficient to inplenment the specially

designed instruction offered in the IEP. . .

. The Parents knew that the goal for teaching

the Student to navigate the high schoo

bui l ding i ncluded fadi ng of support as much

as possible consistent wth safety and

acadenm c progress.

Despite this rejection of the proposed IEP, Hearing Ofice

Cull eton noted that “District personnel and Parents had a
practice of working out disagreenents in |IEP neetings. District
personnel were avail able to neet at parent request. The District
was ready to revise the IEP as needed.” 1d. T 9.

According to Hearing Oficer Culleton, the settlenent
agreenent that the parties executed in Septenber of 2009 -- after
MK and F.K. enrolled J.K at the Lewis School in June of that
year and after the July 15, 2009 resolution neeting "facilitated"
by Dr. Wald -- provided that “the District did not agree to a
pendent placenent outside the District, and that . . . the
pendent pl acenent woul d be deenmed to be the |ast program and
pl acenent proposed by the District.” 1d. 1Y 11-13. Foll ow ng
execution of the settlenent agreenent, J.K 's parents received

repeat ed conmmuni cations fromthe Lewis School between Decenber

® Reading this clause in context, it seems that Hearing
Ofice Culleton neant to use the word “nore” here.
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2009 and April 2010 asking themto decl are whet her they intended
tore-enroll J.K at the school. 1d. f 14. The Lew s Schoo
stated that it could not hold open a placenent for J.K after the
end of April of 2010. 1d.

Meanwhi l e, followi ng the IEP neeting held in January of
2010, J.K attended Intensive Learning Support classes in Counci
Rock North Hi gh School in February of that year. J.K
participated in these classes on Wdnesday afternoons while still
attending the Lewws School. 1d. § 16. D strict personnel
observed that though J.K at first required assistance to
navi gate the Council Rock high school building, she nade progress
in acconplishing this task and this support was consequently
faded. [d. at 17. District personnel further observed that J. K
had been able to engage in friendly social interactions while at
the high school, 1d., and J.K herself reported enjoying the tine
she spent at the District’s high school. [d. ¥ 19.

At the sane tine, MK and F.K were attenpting to get
teacher response forns fromLew s School teachers that the
District sought in order to evaluate J. K 1d. 1 20. The Lew s
School teachers did not respond quickly to these requests, and
the District only received these teachers’ responses on April 9,
2010. 1d. On February 25, 2010, and again in March of that
year, District personnel observed J.K at the Lewis School but
“[dlue to the participation of Lewis School personnel, the
observations did not yield sufficient data for D strict

eval uation purposes as of the end of March 2010.” 1d. ¥ 21.
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After J.K 's parents contacted Dr. Lanbert on March 17,
2010 to request that |IEP planning nove forward, a series of emai
nmessages ensued, sone of which broached the possibility that MK
and F.K. mght file a due process conplaint. 1d. ¥ 22. On March
30, 2010, Dr. Lanbert inforned the parents that though the
evaluation of J.K would proceed without cognitive testing, “the
March 2009 IEP . . . placenent woul d be the program and pl acenent
offered to the Parents for the 2010-2011 school year.” [d. On
April 8, 2010, MK and F.K 's attorney gave the District witten
notice that they would re-enroll J.K at the Lewis School "unless
a satisfactory offer were provided.” 1d. § 23. MK and F. K
received no response to this letter, and on April 26, 2010, they
re-enrolled J.K at the Lewis School and executed a binding
contract to pay the full tuition. 1d. 97 23-24. MK and F. K
paid a deposit to the Lewis School in early May of 2010, and paid
the tuition in full in May and June of 2010. Id. ¥ 25.

C. Plaintiffs’ Factual D sputes

Plaintiffs provide additional factual detail in their
brief regarding an array of subjects, but their account
materially differs from or adds to, the parties’ stipulated
facts and Hearing Oficer Culleton’s findings of fact in only
t hree respects.

First, though plaintiffs concede that their settlenent
agreenent with the District provided that “the program and

pl acenent that was proposed in March, 2009 woul d be consi dered
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t he pendent placenent, for purposes of 20 U S.C. 8§ 1415(j), in
the event of a dispute between the parties over the 2010-2011
program” plaintiffs assert that “[t] he agreenent further
provided that an[] | EP neeting was to be convened by Novenber 30,
2009, [and] that an I EP was to be proposed by March 30, 2010.~
Pls.” Br. at 5 (citing Ex. 6 to Admn. R at P-1). Plaintiffs
aver that “[t]he tinelines specified in the settl enent agreenent
for the creation of an | EP for the 2010-2011 school year were
critical to the parents because they needed sufficient tinme in
which t[o] consider the proposed | EP before having to decide
whether to enroll J.K in the Lewws School for that year.” [|d.
at 5-6 (citing Ex. 5 to Admn. R at 77-78). Second, plaintiffs
explain that they “expected that they would be contacted by the
district prior to the Novenber 30, 2009 date, in light of the
fact that the District typically did initiate EP neetings.” 1d.
at 6 (citing Ex. 5 to Admin. R at 79-80). Finally, though
Hearing O ficer Culleton found that Dr. Lanbert’s March 30, 2010
| etter explained that “the March 2009 IEP . . . placenent would
be the program and pl acenent offered to the Parents for the 2010-
2011 school year,” Culleton’s FF § 22, plaintiffs aver that Dr.
Lanbert only

noted, in this letter, that the March 9, 2009

| EP woul d serve as J.K 's pendent placenent

while a new | EP was bei ng devel oped. The

| etter does not state that the March, 2009

| EP was being offered as J.K.'s placenent for

t he 2010-2011 school year. To the contrary,

the letter indicates that the District did

not, at that tine, have sufficient data to
draft a new | EP

12



Pls.” Br. at 7 (citing Ex. 6 to Admin. R at P-6).

1. Analysis

To explain the standard that we will apply to review
the hearing officer’s determ nation, we begin with the | DEA
itself. 20 U.S.C § 1415(f)(1)(A) explains that

Whenever a [due process] conpl aint has been
recei ved under subsection (b)(6) or (k), the
parents or the |ocal educational agency

i nvol ved in such conpl aint shall have an
opportunity for an inpartial due process
hearing, which shall be conducted by the

St at e educati onal agency or by the |ocal
educati onal agency, as determ ned by State

| aw or by the State educational agency.

Section 1415(f)(3)(E) further provides that
(i) In genera

Subj ect to clause (ii), a decision made
by a hearing officer shall be made on
substanti ve grounds based on a

determ nati on of whether the child
received a free appropriate public
educat i on.

(i1) Procedural issues

In matters all eging a procedural
violation, a hearing officer may find
that a child did not receive a free
appropriate public education only if the
procedural inadequacies --

(I') inpeded the child s right to a free
appropri ate public education;

(I'l') significantly inpeded the parents’
opportunity to participate in the
deci si onmaki ng process regardi ng the
provision of a free appropriate public
education to the parents’ child; or

(I'l'l) caused a deprivation of educational
benefits.
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Under § 1415(i)(2)(A),

Finally,

reviewi ng the decision of a state agency under |DEA, the district

Any party aggrieved by the findings and
deci si on made under subsection (f) or (k) who
does not have the right to an appeal under
subsection (g), and any party aggrieved by

t he findings and deci si on made under this
subsection, shall have the right to bring a
civil action with respect to the conpl ai nt
presented pursuant to this section, which
action may be brought in any State court of
conpetent jurisdiction or in a district court
of the United States, without regard to the
anount in controversy.

§ 1415(i)(2)(C) explains that

In any action brought under this paragraph,
the court --

(i) shall receive the records of the
adm ni strative proceedi ngs;

(i1) shall hear additional evidence at
t he request of a party; and

(iii) basing its decision on the
preponder ance of the evidence,
shal |l grant such relief as the
court determnes is appropriate.

Qur Court of Appeals has enphasized that “[i]n

court nust nmake an i ndependent determ nati on based on a

of

preponderance of the evidence.” (Qberti v. Bd. of Educ.

Bor ough of O enenton Sch., 995 F.2d 1204, 1219

(3d Gr. 1993)

(internal quotation marks omtted). But the Suprene Court has

stressed that courts should not “substitute their own notions of

sound educational policy for those of the school authorities

whi ch they review,” and that 8 1415(e) “carries with it the

inplied requirenent that due weight shall be given to these
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proceedings.” Bd. of Educ. of Hendrick Hudson Cent. Sch. D st.

v. Rowley, 458 U. S. 176, 206 (1982). As a consequence, and as we
have al ready noted, “factual findings fromthe admnistrative
proceedi ngs are to be considered prinma facie correct, and if a
reviewi ng court fails to adhere to them it is obliged to explain

why,” Shore Reg’'l High Sch. Bd. of Educ., 381 F.3d at 199 -- a

standard that our Court of Appeals has recently referred to as

“‘modi fied de novo' review’ D.S. v. Bayonne Bd. of Educ., 602

F.3d 553, 564 (3d Gr. 2010).

Plaintiffs challenge three of Hearing Oficer
Cul leton's determnations® (1) “the Hearing Oficer’s ruling
that he lacked jurisdiction to interpret a settlenent agreenent
that was reached through the resolution process incorporated into
the IDEA,” Pls.” Br. at 1; (2) “the Hearing Oficer’s
determ nation that the Lewis School was not the 'pendent
pl acenment,['] within the nmeaning of the ‘stay put’ provision of
the Act, 20 U S.C. 8§ 1415(j),” id. at 2; and (3) “the Hearing
Oficer’s ruling that the I1EP that was offered to J. K. for the
2010- 2011 school year was tinely and appropriate.” 1d.
Plaintiffs al so suggest that “should the Court affirmthe Hearing
O ficer’s conclusion [as to his |lack of jurisdiction to enforce

the settlenent agreenent] . . . the Court [shoul d] assert

® Though plaintiffs also assert “that the Hearing
O ficer erred by refusing to admt evidence of the parties’
intent with regard to the neaning of the provisions of the
settl enent agreenent that address the timng of the |IEP process,”
Pls.” Br. at 1-2, they present no argunment in support of this
claimin their brief. W thus will not consider it.
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jurisdiction over the issues pertaining to enforcenent of the
settl enent agreenent in this case.” 1d. at 14. Finally,
plaintiffs seek reinbursenment for tuition and transportation
expenses incurred in connection with J.K.’s enroll nent at the
Lewi s School in 2010-2011. 1|1d. at 2.

As the first determ nation addressed a pure question of
| aw, we need not consider Hearing O ficer Culleton s findings of
fact in independently resolving the question. W also resolve
the second question as a matter of |aw by considering the Hearing
Oficer’s jurisdiction to nmake his determ nation. As for the
third determnation, plaintiffs concede that “the issue of
whether an IEP is appropriate is a question of fact,” id. at 9,

which indeed it is. See, e.q., J.E. v. Boyertown Area Sch.

Dist., 2011 WL 5838479, at *2 (3d Cir. 2011) (“Wether an IEP is

appropriate is a question of fact.”); S.H v. State-Operated Sch.

Dist. of Gty of Newark, 336 F.3d 260, 271 (3d Cr. 2003) (“The

i ssue of whether an IEP is appropriate is a question of fact.”);

Carlisle Area Sch. v. Scott P., 62 F.3d 520, 526 (3d Cir. 1995)

(“We review the district court’s determ nation of the 1992-93
| EP s appropriateness, a factual question.”). W wll thus defer
to this factual finding.

As we have explained, plaintiffs’ fourth argunent
presents us with a matter not for review based upon the
adm ni strative record, but rather to be judged under a summary
j udgnent standard. After considering plaintiffs’ challenges to

Hearing O ficer Culleton’s ruling, we will exam ne whet her
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plaintiffs are entitled to summary judgnent based on their
contract claim But before turning to any of these argunents, we
will first describe the IDEA s requirenents pertinent to this

case.

A. Backqgr ound on the | DEA

As our Court of Appeals has rehearsed, “[t]he | DEA
requires that states to receive federal education funding nake
avail able a free and appropriate public education to all children

with disabilities residing within their borders.” Bayonne Bd.,

602 F.3d at 556. This requirenment has two prongs: (1)
“Ia]l though a state is not required to supply an education to a
handi capped child that maxim zes the child s potential, it mnust
confer an education providing ‘significant |learning and
“meani ngful benefit’ to the child,” id.; and (2) “the |DEA
i ncludes a ‘nmainstream ng’ conmponent requiring the placenent of a
student with disabilities in the least restrictive environnent
that will provide the child with a nmeani ngful educational
benefit.” [Id. at 556-57.

Wth respect to the first elenent, the Supreme Court
has instructed that a court’s inquiry

is twofold. First, has the State conplied

Wi th the procedures set forth in the Act?

And second, is the individualized educati onal

program devel oped through the Act’s

procedures reasonably calcul ated to enable

the child to receive educational benefits?

Row ey, 458 U.S. at 206-07.
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The “procedures set forth in the act” revol ve around
t he devel opnent of an IEP, a “witten statenent for each child
with a disability” that includes a statenment the child' s (1)
present |evels of achievenent and performance, (2) neasurable
annual goals, and (3) special education and suppl enentary aids
and services to be provided to the child, as well as other
details regarding the child s educational program 81414(d)(1)
(A (i). An IEP should be devel oped by a teamthat includes the
parents of the disabled child, the child s regular and speci al
education teachers, a representative of the LEA and soneone who
can interpret the instructional inplications of evaluation
results. § 1414(d)(1)(B). The teamshould review the child' s
| EP annually and revise it as appropriate, 8§ 1414(d)(4), and an
| EP should be in effect for each disabled child at the beginning
of every school year. 8§ 1414(d)(2)(A). CQur Court of Appeals has
enphasi zed that “[a] procedural violation is actionable under the
IDEA only if it results in a |loss of educational opportunity for
the student, seriously deprives parents of their participation
rights, or causes a deprivation of educational benefits.”

Bayonne Bd., 602 F.3d at 565.

The IDEA clearly envisions that parties nmay enter into
settl enent agreenents that resolve disputes as to a child' s
entitlement under the Act. W will examne in the next section
such an agreenent’s inpact upon the IDEA s requirenents and al so

a hearing officer’s role in ruling on a due process conpl aint.

18



B. The Settl enent Agreenent and the Hearing Process

Hearing O ficer Culleton “dismss[ed] the Parents’
first request for relief -- the enforcenent of the settl enent
agreenment as a contract, for lack of hearing officer
jurisdiction.” Culleton’s Decision at 11.’ Plaintiffs disagree
with this conclusion and urge that the | DEA' s provisions "should
be read together in a manner that recognizes the enforceability
of settlenent agreenents reached through the resolution process
in the courts while also fully preserving the right of the
parties to obtain a ruling -- including enforcenent -- as to any
settl enent agreenent that also relates to the (b)(6) factors” in
adm ni strative hearings. Pls.” Br. at 14. The District responds
that “hearing officers have no authority to interpret or enforce
settl enent agreenents in Pennsylvania.” Def.’s Resp. to Pls.’
Mt. J. on Admin. R (“Def.’s Resp.”) at 14.

We begin by noting that both the | DEA and case | aw
denonstrate that parents and LEAs nay enter into settl enent
agreenments to resolve disputes under the Act. 20 U S.C. 8§
1415(e) (2) (F) expl ains that

In the case that a resolution is reached to

resol ve the conplaint through the nediation

process, the parties shall execute a legally

bi ndi ng agreenent that sets forth such
resolution and that --

"It bears noting that the Hearing Officer's ruling is
divided into findings of fact and a deci sion. See Ex. 2 to
Admin. R For ease of reference, we wll refer to his
adj udi cation as his "Decision".
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(i) states that all discussions that
occurred during the nediation
process shall be confidential and
may not be used as evidence in any
subsequent due process hearing or
civil proceeding;

(ii) is signed by both the parent and a
representative of the agency who
has the authority to bind such
agency; and

(iii) is enforceable in any State court
of conpetent jurisdiction or in a
district court of the United
St at es.

Section 1415(f)(1)(B)(iii) simlarly provides, with respect to
prelimnary neetings held prior to a due process hearing, that:
In the case that a resolution is reached to
resolve the conplaint at a neeting described
in clause (i), the parties shall execute a

| egal Iy binding agreenent that is --
(I') signed by both the parent and a
representative of the agency who
has the authority to bind such
agency; and
(I'l') enforceable in any State court of
conpetent jurisdiction or in a
district court of the United
St at es.
Qur Court of Appeals, for its part, has explained in the | DEA
context that when a “settlenent agreenent was voluntarily and
willingly entered by the parties,” the agreenent constitutes “a
bi ndi ng contract between the parties and shoul d have been

enforced as witten.” D.R v. E. Brunswick Bd. of Educ., 109

F.3d 896, 898 (3d Cir. 1997). Mre recently, our Court of
Appeal s enphasized in Ballard, 273 Fed. Appx. at 188 (internal

citations omtted), that
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A parent can waive her child s right to a

FAPE. The fact that Ms. Ballard entered into

a settlenment agreenent, which she now

contends falls short of providing her

daughter with a FAPE, does not inherently

violate law or public policy. Parties

routinely enter into agreenents to resol ve

l[itigation. An agreenent is not void because

a party settled for less than s/he |ater

bel i eves the | aw provi des.

Under the IDEA and this GCrcuit's case |aw, parents may
enter into enforceable settlement agreenents with LEAs that
provide themw th nore or |ess the sane entitlements that the
| DEA provides. Notably, however, the extent to which hearing
of ficers may consider such agreements in performng their
functions under the |DEA renmains unsettl ed.

On the one hand, courts within this District have
concluded that “it is within the jurisdiction of a Speci al
Education Hearing O ficer to determ ne whether a settl enent

agreenent exists.” 1.K v. Sch. Dist. of Haverford Twp., 2011 W

1042311, at *5 (E.D. Pa. 2011). See also Lyons v. Lower Merrion

[sic] Sch. Dist., No. 09-5576, slip op. at 6 (E.D. Pa. Dec. 14,

2010) (Davis, J.) (“[Neither of these provisions [34 C.F.R 88
300. 506(b) (7) and 300.510(d)(2), inplenenting the |IDEA] precludes
a hearing officer fromreviewing a settlenent agreenent’s
terns.”). As Judge Davis has noted, however, “[w hether a
Hearing O ficer has jurisdiction to enforce resolution agreenents
appears to be an open question in this circuit.” |d.

By contrast, the Second Circuit has squarely held that

a hearing officer has “no authority to enforce this settlement
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agreenment -- essentially a contract between the parties,” HC V.

Colton-Pierrepont Cent. Sch. Dist., 341 Fed. Appx. 687, 689 (2d

Cr. 2009), though a hearing officer may “consider the settl enent
agreenent to the extent it m ght have been relevant to the issue
before him i.e., whether H C's 2006-07 | EP provided her with a
FAPE.” 1d. at 690 n.3. Judge Kobayashi, of the District of
Hawai i, has simlarly contended that a “Hearings O ficer did not
have jurisdiction to enforce the Settl enent Agreenent, [though]
the Hearings O ficer could have considered the terns of the

Settl enent Agreenent in relation to other issues, such as

determ ni ng whet her Student received a FAPE.” Justin R V.

Mat ayoshi , 2011 W 2470624, at *13 (D. Haw. 2011).

For many of the reasons Lyons and H.C. enunciate, we
agree that a hearing officer lacks jurisdiction to enforce a
settl enent agreenent. |In the first place, Congress in the
statute created a particular procedure for enforcing settl enent
agreenments arising out of mediation and resolution processes
under the | DEA by nmaeking such agreenents “enforceable in any
State court of conpetent jurisdiction or in a district court of
the United States.” 20 U.S.C. 8§ 1415(e)(2)(F)(iii), 1415(f)(1)
(By(iii)(lr). As Judge Davis has noted, it is a “well-settled
principle that ‘if there exists a special statutory review
procedure, it is ordinarily supposed that Congress intended that
procedure to be the exclusive neans of obtaining judicial review
in those cases to which it applies.’”” Lyons, slip op. at 6-7
(quoting Conp. Dep't of Dist. Five v. Marshall , 667 F.2d 336, 340
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(3d Gr. 1981)). Secondly, regulations inplenenting the | DEA
permt enforcenent of settlenment agreenments “in any State court
of conpetent jurisdiction or in a district court of the United
States, or, by the SEA, if the State has ot her nechani sns or
procedures that permt parties to seek enforcenment of resolution
agreenments.” 34 C.F.R § 300.510(d)(2); see also § 300.537
(“Notwi t hst andi ng 88 300.506(b)(7) and 300.510(d)(2), which
provide for judicial enforcenent of a witten agreenent reached
as a result of nediation or a resolution neeting, there is
nothing in this part that would prevent the SEA from using ot her
mechani sns to seek enforcenent of that agreenent.”). This

aut hori zation suggests by its ternms that in the absence of “other
mechani sns or procedures” inplenented by a state, the exclusive
means for enforcing a settlenent agreenent under the IDEAis “in
any State court of conpetent jurisdiction or in a district court
of the United States.” Neither party has suggested that

Pennsyl vani a has adopted or inplenented any such “other
mechani sns or procedures.”

Third, Congress has specifically identified the task
that hearing officers should undertake under the |DEA, explaining
that “[s]ubject to clause (ii) [relating to procedural violations
of the IDEA], a decision made by a hearing officer shall be nade
on substantive grounds based on a determ nati on of whether the
child received a free appropriate public education.” 20 U S.C. 8§
1415(f)(3)(E)(i). Enforcenent of a settlenent agreenent may

determine if parents have wai ved certain rights under the | DEA,
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or whet her an LEA has contracted to provide certain benefits
above those that the IDEA requires, but it is not related to the
fundanental question of whether a “child received a free
appropriate public education.” Enforcing a settlenent agreenent
t hus appears to exceed the authority that the | DEA confers upon a
hearing officer.

Finally, as the Second Circuit noted in HC , 341 Fed.
Appx. at 690 (internal quotation marks, citations, and brackets
omtted), “resolution of the dispute [relating to enforcenent of
a settlenment agreenment] will not benefit fromthe discretion and
educati onal expertise of state and | ocal agencies, or the full
expl oration of technical educational issues related to the
adm ni stration of the IDEA.” The Suprenme Court has noted that
“courts lack the specialized know edge and experience necessary
to resol ve persistent and difficult questions of educational
policy,” Row ey, 458 U S. at 208 (internal quotation marks and
citations omtted), so accordingly we should defer to state
proceedi ngs regardi ng these questions. The converse woul d appear
to be true with respect to questions of contract interpretation
and enforcenent, as to which courts have “specialized know edge
and experience” and hearing officers do not institutionally have

any particul ar expertise.?®

8 Indeed, unlike Hearing Officer Culleton, there is no
statutory mandate that such officers nmust be |lawers. See § 20
U S C 8§ 1415(f(3(A).
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Judge Davis correctly observed that “state educationa
agenci es seemto consistently enforce settlenent agreenents in
school districts’ favors to preclude parents from bringing
particul ar due process conplaints, wthout undertaki ng anal yses
of their own jurisdiction.” Lyons, slip op. at 7. The fact that
t hese agencies enforce settlenent agreenents does not nean that

the | DEA authorizes themto do so. The IDEA s | anguage and the

pur poses justifying due process hearings suggest that hearing
officers lack jurisdiction to enforce settl enent agreenents --
even those produced through nedi ati on and resol uti on neetings --
t hough, to be sure, they nay acknow edge the exi stence of such
agreenents and consider themin determ ning whether a child has
received a free and appropriate public education. ®

We therefore conclude that Hearing Oficer Culleton did

not err in declining to enforce the parties’ settlenent

agr eenent.

C. J.K.'s Pendent Pl acenent

We now turn to Hearing Oficer Culleton’ s determ nation
of J.K 's pendent placenent. Hearing Oficer Culleton explained

that “[t]he parties both request a determination as to what the

® W understand that this conclusion nmeans that in some
cases parents may waive their child s right to a FAPE under the
| DEA t hrough a settl enent agreenent, yet a hearing officer may
nonet hel ess be required under 20 U.S.C. 8§ 1415(f)(3)(E) (i) to
determne if the child received a FAPE before a district court
may consi der whether the child retained his or her right to such
a FAPE. Wile such a process may appear to involve the hearing
of ficer's unnecessary expenditure of time and resources, this is
the schene that Congress has creat ed.
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pendent placenent is for purposes of this litigation. | conclude
that the pendent placenent for the Student is Suppl enental
Learni ng Support in a public school setting.” Culleton's
Decision at 20. Hearing Oficer Culleton reasoned that the
parties’ settlenment “agreenent recites the parties’ agreenent
that the pendent placenent woul d be the | ast program and

pl acenent proposed by the parties. This was the March 2009 | EP
whi ch specifies supplenental |earning support in a public
facility.” 1d. at 21

The District justifies Hearing Oficer Culleton’s
deci sion by arguing that “the Eastern District has determ ned
that hearing officers have the authority to review and
acknow edge settlenment agreenents.” Def.’s Resp. at 14.
Plaintiffs reply that the “argunent that the Hearing Oficer was
able to base his conclusion as to the pendent placenent upon
sel ected | anguage in the Agreenent without interpreting the
agreenment is sinply not logical.” Pls.” Reply in Support of
Pls.” Mot. J. on Admn. R (“Pls.” Reply”) at 2.

We agree not only that Hearing O ficer Culleton
interpreted the parties’ settlenent agreenent in determning
J.K "s pendent placenent, but conclude that he inpermssibly
enforced it in doing so. 20 U S.C. 8§ 1415(j) provides that
“during the pendency of any proceedi ngs conducted pursuant to
this section, unless the State or |ocal educational agency and
the parents otherw se agree, the child shall remain in the then-

current educational placenent of the child.” Section 1415(j)
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thus envisions the possibility of a waiver of this stay-put
provision, and we can readily inmagine this waiver taking the form
of either (1) a sinple agreenent between parents and an LEA, or
(2) a formal contract. |In the latter case, finding the waiver to
be effective necessarily involves enforcenent of the contract.

See, e.q., Francois v. Hartford Holding Co., 424 Fed. Appx. 138,

140 (3d Cir. 2011) (“Dom nican courts . . . will enforce
Cardinal’s agreenent to waive the statute of limtations.”);

United States v. Wllians, 510 F.3d 416, 423 (3d Cr. 2007)

(“[We routinely enforce plea agreenents in which defendants

wai ve i nportant constitutional rights.”); dark v. Vernon, 228

Fed. Appx. 128, 132 (3d G r. 2007) (“[Where a person allegedly
wai ves civil rights clains, the court . . . should not enforce
the agreenent unless its execution was know ng and voluntary.”)

(sunmarizing WB. v. Mitula, 67 F.3d 484, 497 (3d Cir. 1995)).

Wiile a hearing officer would not err by finding the existence of
a settlenment agreenent between parents and an LEA as to a child's
pendent placenent, a hearing officer |lacks jurisdiction to
enforce a witten contract if it specifies a child s pendent

pl acenment only under certain circunstances.

Here, the parties’ Septenber, 2010 settl enent agreenent
provided that “[t]he parties agree that for purposes of this
settlenent, the District’s willingness to enter into the
agreenent i s dependent upon the District being the pendent
pl acenment. This Agreenent in no way alters the parties’

agreenent that pendency remains in the District’s |ast proposed
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program and placenent.” Ex. 6 to Admn. R at P-1 at 5. Hearing
O ficer Culleton interpreted and enforced this contract in
finding that J. K 's pendent placenent was “Suppl enental Learning
Support in a public school setting,” Culleton’s Decision at 20,
and he to this extent commtted error under the |DEA

Rat her than remand to Hearing Oficer Culleton to allow
himto determne J.K 's pendent placenent w thout enforcing the
settl enent agreenment between the parties, we wll interpret this
provi sion of the agreenment ourselves in Section II.E, infra, and
deci de whether it constitutes a waiver of the stay-put provision

under 20 U.S.C. § 1415(j).

D. The Hearing Oficer’s FAPE Determn nation

We now cone to plaintiffs’ final challenge to Hearing
Oficer Culleton’s decision with respect to his finding that the
March, 2009 IEP the District offered J.K was tinely and
appropri ate under the |DEA

Hearing O fice Culleton found “that the District
of fered an appropriate program and placenent,” Culleton’s
Deci sion at 13, concluding that “the March 2009 | EP, when offered
again on March 30, 2010, was reasonably calculated to provide
nmeani ngf ul educational benefit to the Student in the 2010-2011
school year.” 1d. at 14-15. Plaintiffs respond that the
District made “no offer of a new | EP for the 2010-2011 schoo
year” “by nmeans of the March 30, 2010 letter fromDr. Lanbert,”

Pls.” Br. at 17, and further urge that “the placenent offered to
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J.K per the July 14, 2010 |IEP was not shown to be appropriate,”

since “[i]n order to function in a |large school environnent, such
as the high school, it would be necessary for J.K to have an

i ndi vi dual ai de, which would negatively inpact on her ability to

function independently in that environnent.” 1d. at 18.

Hearing O ficer Culleton’s finding as to the tineliness
of J.K s 2010-2011 IEP rested on three premses: (1) “l consider
an offer tinely if it is conveyed to the parents before any
reasonabl e deadline to commt to the private school which they
choose,” Culleton’s Decision at 14; (2) “that [deadline] was
April 30, 2010,” id.; and (3) “the March 2009 | EP [was] offered
again on March 30, 2010." Id. at 14-15. Plaintiffs challenge
only the |ast of these, arguing that “the statenent in Dr.
Lanbert’s letter is clearly a statenent of his understandi ng as
to what constitutes the pendent placenent under the agreenent”
and not an offer of a “new|EP.” Pls.” Br. at 17. Plaintiffs
point to Dr. Lanbert’'s letter as “nontestinonial, extrinsic
evi dence on the record,” S.H , 336 F.3d at 270, that would
justify a conclusion contrary to Hearing Oficer Culleton’s.

But a fair reading of Dr. Lanbert’'s letter reveals that
it does not justify plaintiffs’ proffered finding. The letter
states that

At this point intinme we do not have

sufficient additional data to develop a new

| EP ot her than basically what we had this

time last year. In addition, we are in a

di spute over how to proceed. As such | would

like to reiterate that the | EP devel oped | ast
spring will remain the IEP to be in place for
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[J.K.] until we get sufficient data to

devel op a new one. This |EP details

pl acenent in the Intensive Learning Support

program
Ex. 6 to Admin. R at P-6 (enphasis added). The letter thus
unanbi guously presents the March, 2009 IEP as the | EP as of
March, 2010, although it |eaves open the possibility that this
| EP m ght evolve in the future.

In contrast to plaintiffs’ contention, the |etter nakes
no nention of J.K ’'s pendent placenent. Wile this | EP was not

“new’ in the sense that it was “[n]ot existing before; now nmade,

or brought into existence, for the first time,” X xford English

Dictionary 363 (2d ed. 1989), it was “new’ in the sense that it

was “[c]lom ng as a resunption or repetition of sone previous act
or thing;, starting afresh.” 1d. Mre inportantly, plaintiffs
have invented the requirenment that the IEP for the 2010-2011 year
nmust be “new’. The | DEA certainly inposes no such stricture,
stating as it does only that “[a]t the begi nning of each school
year, each |ocal educational agency, State educational agency, or
ot her State agency, as the case may be, shall have in effect, for
each child with a disability in the agency’s jurisdiction, an
i ndi vidualized education program” 20 U . S.C. 8§ 1414(d)(2)(A).

As for the appropriateness of the March, 2010 | EP
Hearing Officer Culleton explained that the District’s

offer in 2010, as stated in the 2009 |EP,

i ncl uded speech and | anguage cl asses, as wel |

as social skills training by the District’s

soci al work departnment. Mbreover, it

described in detail how the Student’s
transition woul d be acconplished, and offered
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virtually any resource necessary to keep the

Student safe and to attenuate any anxiety,

while at the same tinme planning to fade

supports as appropri ate.

Cul l eton’s Decision at 16-17 (citations omtted). The Hearing
Oficer thus found that “the March 2009 | EP, along with the

of fered high school |ocation, appropriately addressed the
Student’ s speci al education needs as of March 2010, when it was
re-offered to the Parents.” 1d. at 16. Plaintiffs respond with
their testinony describing their concerns about J.K 's “ability
to function independently in that environnent.” Pls.’” Br. at 18
(citing Ex. 3 to Admn. R at 97-101). Such testinony does not
constitute “contrary nontestinonial extrinsic evidence on the
record,” S.H , 336 F.3d at 270, that would justify our not
deferring to a hearing officer’s findings. W thus conclude that
Hearing Officer Culleton did not err in finding that the March,
2010 I EP was tinely and appropriate.

As to plaintiffs’ claimfor reinbursenent, they assert
that “[t]he | DEA provides that parents of children with
disabilities who place their children in private schools may
obtai n rei mbursement fromthe public school district where it is
shown that the public school has failed to nake a tinely offer of
a free appropriate public education to the child.” Pls.” Br. at
19 (citing 20 U.S.C. 8§ 1412(a)(10)(C)). Because Hearing Oficer
Culleton did not err in finding that the District offered a
timely and appropriate I1EP to J. K., plaintiffs’ claimfor

rei mbur senent nust fail
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E. Enforcing the Parties’ Settl enent Agreement

As we have already noted, plaintiffs state that

[I]f it is determ ned that the Hearing

Ofice[r] was correct as to the | ack of

jurisdiction, there is no question that the

Court does have such jurisdiction as is

specified in the statutory provision

requiring resolution neetings. See, 20

U S C 8 1415(f)(B)(1) [sic]. Therefore,

should the Court affirmthe Hearing Oficer’s

conclusion in this regard, Plaintiffs ask

that the Court assert jurisdiction over the

i ssues pertaining to enforcenent of the

settl enent agreenent in this case
ld. at 14. Since the parties agree that the Septenber, 2009
settl enent agreenment was reached at a resolution neeting, Stip.
of Facts § 10, we indeed have jurisdiction to enforce it pursuant
to 20 U.S.C. 8 1415(f)(1)(B)(iii)(ll). Because we do not, by
exercising this jurisdiction, review any decision by the Hearing
O ficer, a notion to enforce a settl enent agreenent under the
| DEA based upon record evidence is better treated as a notion for
summary judgnent and not a notion for judgnent on the
adm ni strative record. W therefore need pay no deference to
Hearing O ficer Culleton’s findings of fact.

Instead, we will|l accept the parties’ undisputed facts
and consider the factual allegations that each party has
supported with citations to the record. 1In fact, we need only
suppl enent the undi sputed facts with the settl enent agreenent
itself and plaintiffs’ supported allegations as these facts al one

denmonstrate that plaintiffs are not entitled to relief.
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As we have noted, our Court of Appeals has explained in
the | DEA context that when a “settl enent agreenent was
voluntarily and willingly entered by the parties,” the agreenent
constitutes “a binding contract between the parties and shoul d

have been enforced as witten.” D.R v. E. Brunswick Bd. of

Educ., 109 F. 3d 896, 898 (3d Cir. 1997). As a consequence, the
appropriate lawto apply to such a claimis sinply the state | aw

of contract. See, e.q., Robert v. Cobb Cy. Sch. Dist., 279 Fed.

Appx. 798, 801 (11th G r. 2008) (“Plaintiffs prevailed only on a
state-law breach of contract claim. . . . [P]laintiffs’ breach
of settlenent agreenent claimdid not require any adjudi cation of

plaintiffs’ rights under the IDEA. ”); Bowran v. Dist. of

Col unbi a, 2006 W. 2221703, at *1 (D.D.C. 2006) (“Although the
parties’ underlying dispute [involving enforcenent of a

settl enent agreenent] relates to and touches on the IDEIA the
conplaint, ultimately, is a sinple breach of contract claim
Breach of contract clains are governed by state law.”) (interna
citations omtted). Pennsylvania law “requires that a plaintiff
seeking to proceed with a breach of contract action nust
establish ‘(1) the existence of a contract, including its
essential terms, (2) a breach of a duty inposed by the contract,

and (3) resultant damages.’” Ware v. Rodale Press, Inc., 322

F.3d 218, 225 (3d Cir. 2003) (quoting CoreStates Bank, N A V.

Cutillo, 723 A 2d 1053, 1058 (Pa. Super. Ct. 1999)).
Plaintiffs allege that the District breached its duties

under the Septenber, 2009 settlenent agreenent by failing to (1)
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begin the | EP devel opnent process before Novenber 30, 2010, PIs.’
Br. at 12, 15-17; and (2) offer an IEP by March 30, 2010. 1d. at
17-18. The settl enent agreenent nmerely provides that “the

parties agree to reconvene the | EP team on or before Novenber 30,
2009 to discuss transition activities during the 2009-2010 school

year,” and that “the 1EP teamw || develop a draft |IEP and hold

an | EP neeting no |later than March 30, 2010 to determ ne an
appropriate programand placenent.” Ex. 6 to Admn. R at P-1 at
5 (enphasis added). One cannot fairly read this | anguage to

i npose a duty only on the District to convene the | EP team or

devel op a draft |EP. *°

Plaintiffs seek to introduce testinony suggesting that
(1) they “expected that they woul d be contacted by the district
prior to the Novenber 30, 2009 date, in light of the fact that
the District typically did initiate I|EP neetings,” Pls.” Br. at 6
(citing Ex. 5 to Admn. R at 79-80); and (2) “[t]he tinelines
specified in the settlenent agreenent for the creation of an | EP
for the 2010-2011 school year were critical to the parents
because they needed sufficient time in which t[o] consider the
proposed | EP before having to decide whether to enroll J.K in
the Lewis School for that year.” [d. at 5-6 (citing Ex. 5to
Admn. R at 77-78). Wth respect to plaintiffs’ expectation --

not nenorialized in the agreenent -- that the District would

% 1t bears repeating, noreover, that we have already
concluded that Dr. Lanmbert’s March 30, 2010 did constitute an
offer of an | EP. See Section I1.D, supra.
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contact them it is inportant to note that the settl enent
agreenent provides that “[t]his agreenent constitutes the entire
agreenent and understandi ng between the parties.” EX. 6 to
Admn. R at P-1 at 8  Mreover, the contract itself evinces no
anbiguity as to whether the District is to be solely
responsi bl e for convening the | EP team and devel oping a draft

| EP. To the contrary, the contract plainly states that “the
parties” or “the |EP teanf* will performthese tasks. As our
Court of Appeal s has expl ai ned, “Pennsylvania s parol evidence
rul e mandates that when a witten contract is clear and

unequi vocal, its neaning nust be determned by its contents

alone.” Am Eagle Qutfitters v. Lyle & Scott Ltd., 584 F.3d 575,

594 (3d Cir. 2009) (citing E. Crossroads Cr., Inc. v. Mellon-

Stuart Co., 205 A 2d 865, 866 (Pa. 1965)). W thus will not

consi der testinonial evidence as to plaintiffs’ expectations in
entering the contract in construing the provision that delineates
the tinmetable for drafting an | EP

Plaintiffs seek to introduce the second type of
testinonial evidence -- concerning their view that the tinetable

was critical to the agreenent as a whole -- to support their

"It bears noting that the agreenment el sewhere states
that “the District will be provided with ten (10) days fromthe
date of receiving witten notification . . . to reconvene the |IEP
team” Ex. 6 to Admn. R at P-1 at 2, suggesting that the
parties knew how to inpose an express obligation on the District.

2 The settlement agreenment does not define the term
“IEP team” As we have observed, the |IDEA provides that the “I EP
teant includes a disabled child s parents. See supra note 3.
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claimthat “the Parents’ agreenent with the designation of the
District’s proposed placenent as the pendent placenent is clearly
dependent upon the District’s conpliance with the provision
requiring conpletion of the IEP process by March 30, 2010.”

Pls.” Br. at 16-17. It is true that Pennsylvania courts have

“l ong recogni zed the established precept of contract law that a
mat eri al breach of a contract relieves the non-breaching party
fromany continuing duty of performance thereunder.” LJL

Transp., Inc. v. Pilot Air Freight Corp., 962 A 2d 639, 648 (Pa.

2009). W reiterate that we have already held that the District
did propose an I EP by March 30, 2010. Mbreover, even if we
nmonentarily put aside this conclusion, no breach of the contract
could have resulted fromthe District’s failure to convene the

| EP team by Novenber 30, 2009 or fromthe alleged failure to
proffer an I EP by March 30, 2010 as the contract did not inpose a
duty on the District to acconplish these tasks. Consequently,
the result that plaintiffs suggest should follow froma breach --
the invalidation of the pendent placenent provision -- does not
obt ai n.

We have al ready explained that Hearing O ficer Culleton
| acked jurisdiction to enforce the parties’ settlenent agreenent
and hence its pendent placenent provision. See Section II.C,
supra. Plaintiffs have admtted, however, that they entered into

an agreenent with the District “which provides that the pendent

pl acenment will be the then [sic] |ast placenent offered by the
District.” Pls.” Br. at 15. Plaintiffs have failed to
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denonstrate any genuine dispute as to the material question of
whet her the District breached the settlenment agreenent so that
not only are they not entitled to sunmary judgnent on their
breach of contract claim the District would be entitled to
summary judgnent had it so noved. |In the absence of evidence
suggesting the pendent placenent provision' s invalidity, the

District’s March, 2009 | EP was the pendent pl acenent.

F. Further Resolution of Plaintiffs' C ains

Wil e we have agreed with plaintiffs’ challenge to
Hearing Oficer Culleton’s enforcenent of the pendent placenent
provi sion of the Septenber, 2009 settlement agreenent,
plaintiffs’ victory proves ultimately to be Pyrrhic. Qur own
exam nation of plaintiffs’ contract claimdenonstrates the
pendent placenent provision's validity in the absence of further
evidence. W have rejected plaintiffs’ other challenges to the
state educati onal agency’s deci sion.

We have al so denied summary judgnment to plaintiffs on
their contract claimwhile noting that, had the District been the
novant here, we woul d have granted sunmmary judgnent on this claim
toit. Wile there is precedent supporting a grant of sunmary
judgment where a court denies a plaintiff’s notion for judgment
on the admi nistrative record and the defendant has filed no

cross-notion, see, e.d., Drake P. v. Council Rock Sch. Dist.,

2011 W. 2174969, at *1 (E.D. Pa. 2011) (DuBois, J.), Fed. R Cv.

P. 56(f)(1) suggests that a court may “grant summary judgment for
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a nonnovant” only “[a]fter giving notice and a reasonable tine to
respond.”

Mor eover, the parties have not briefed us on
plaintiffs’ claimunder 8 504 of the Rehabilitation Act or their
claimfor attorney’'s fees and costs. To be sure, our
i nvestigation of the case | aw suggests that based on our

concl usi ons today, we nust deny these clains. See, e.qg., Lauren

V. v. Colonial Sch. Dist., 2007 W. 3085854, at *14 (E.D. Pa.

2007) (Hart, Mag. J.) (suggesting that if a school district
fulfills the provisions of the IDEA, its responsibilities under §
504 are also fulfilled).

W will accordingly instruct plaintiffs to show cause
why we should not dismss their clains with prejudice and cl ose
this case. W will also invite briefing fromthe D strict on

this topic.

BY THE COURT:

__\s\Stewart Dal zell
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

J.K, et al. : CIVIL ACTION
V. :

THE COUNCI L ROCK )
SCHOOL DI STRI CT : NO 11-942

ORDER

AND NOW this 14th day of Decenber, 2011, upon
consideration of plaintiffs J.K, MK, and F.K s conpl ai nt
(docket entry # 1), defendant Council Rock School District’s
answer (docket entry # 4), plaintiffs’ notion for judgnent on the
adm ni strative record (docket entry # 11) and brief in support
t hereof (docket entry # 12), defendant’s response in opposition
thereto (docket entry # 13), and plaintiffs’ reply in support of
their notion (docket entry # 14), and in accordance with the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Plaintiffs’ notion for judgnment on the
adm ni strative record (docket entry # 11) is DEN ED;, and

2. By Decenber 22, 2011, plaintiffs shall SHOW CAUSE

why this Court should not dismss their clains and close this
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case, with | eave granted to defendant to advise us of its views

on this subject by the sane date.

BY THE COURT:

__\s\Stewart Dal zel |
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