I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TEM BAMGBOSE, | ndividually : ClVIL ACTI ON
and on Behalf of All Ohers
Simlarly Situated
V.
DELTA-T GROUP, INC., et al. NO. 09- 667

VEMORANDUM

McLaughlin, J. Decenber 9, 2011
This case is a putative collective action under the
Fair Labor Standards Act (“FLSA’). A related action, brought as
a class action under Fed. R Cv. P. 23, exists in the United
States District Court for the Southern District of California,

captioned Norris-Wlson, et al. v. Delta-T G oup, Inc., et al.

Cv. No. 09-916 (the “California Action”). The parties exchanged
term sheets reaching an agreenent in principle for both actions
in March 2011. In the California Action, a dispute exists over
the scope of the settlenent class as defined in the term sheet

for that action; the Norris-Wlson plaintiffs filed a notion to

enforce the settlenment agreenment in that court.

The plaintiffs also noved to enforce the settl enent
agreenent in this case. The defendants contend that the
exi stence of an enforceable settlenent in this action is

contingent on a settlenment in Norris-Wlson, and the plaintiffs

argue that the termsheet in this action is separately

enforceable. Accepting as true the defendant’s assertions in



opposition to the plaintiffs’ notion, the Court will grant the

plaintiffs’ notion.

Backgr ound

This case was filed in February 2009 as a nationw de
FLSA col | ective action seeking to include a class of healthcare
prof essionals whomthe plaintiffs alleged were m scl assified as
i ndependent contractors and paid i nappropriately under the FLSA
The Court denied the plaintiffs’ notion for conditional
certification of a plaintiff class w thout prejudice. ECF No.
143. The plaintiffs filed a second anended conplaint in July
2010. After a discovery schedule was entered and the plaintiffs
were given a deadline by which they again could seek conditional
certification, the Court suspended all deadlines so that the
parties could pursue a settlenent. The stay was extended
multiple tinmes. ECF Nos. 207, 215, 224, 226. On March 8, 2011
the Court granted the parties’ joint notion to stay proceedi ngs
pendi ng approval of a settlenment. ECF No. 231. The defendants
then unilaterally noved to continue the stay, citing a dispute

over the scope of the settlenent class in Norris-WIson; the

Court granted that notion. ECF Nos. 235, 236. The plaintiffs
here then filed the instant notion to enforce the settl enent

agreenent .

In the California Action, the parties dispute the
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meani ng of a paragraph in that action’s term sheet defining the
scope of the settlenent class. The relevant provision states
that the settlenent class would be nodified prior to the filing
of settlement papers “to only include those who have al |l eged

damages under records produced by Defendants.” Norris-WIson

Term Sheet 1 6, Decl. of Gerald L. Maatman, Jr., Def. Opp. Ex. 2-
A (“Maatman Decl.”). The plaintiffs in the California Action
have argued that the paragraph provides for the exclusion of
parties fromthe settlenent class who have no recorded overtine
hours under the defendants’ records; the defendants argue that it
does not exclude those individuals because the settlenent there
al so resolves clains under California |aw for wage statenent and
“waiting tinme” penalties. In that action, either party disputes

that a settlenent was reached. See Def. Opp. 5-8, Norris-WIson

(S.D. Cal. No. 09-916 ECF No. 87).

1. Facts!?
The parties pursued a settlenent of both this action

and Norris-WIlson with the assistance of a private nedi ator who

conducted two full-day nediation sessions in Philadel phia on
Decenber 3, 2010 and January 4, 2011. During this period the

def endants retai ned James Boudreau as special settlenent counsel

! The facts unless otherwi se noted are taken as true from
t he defendants’ assertions in opposition to the plaintiffs’
notion. Were facts are taken fromthe plaintiffs’ noving
papers, they are undi sputed.
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to negotiate with the plaintiffs’ counsel. M. Boudreau recalls

that “Delta-T was al ways very clear that the Norris-WIson and

Bangbose cases nmust both be settled or neither would settle.”
Decl. of James Boudreau § 6, Def. Opp. to PI. Mt. Ex. 1
(“Boudreau Decl.”) (filed under seal).

After the medi ation sessions failed to resolve the
matter, the parties continued to discuss a settlenent both with
and wi thout the nediator’s assistance. Throughout February and
March 2011, Rebekah Bail ey, counsel for the plaintiffs, continued
to discuss the possibility of settlenent with M. Boudreau

On February 11, 2011, Bailey sent an email to Boudreau
seeking to confirmthat the parties had settled this action. The

emai | stated: “By ny cal cul ati ons, we appear to have cone to an

agreenent in the Bangbose matter. | have attached a signed term
sheet specific to this case. |If your clients agree please sign
and return.” Boudreau responded by stating that his inpression

was that both this action and Norris-WIson had been settled, and

added that “Delta-T has always conditioned the settlenment of one
case on the settlement of all, so | doubt they see it your way if

you contend that Norris-WIlson is not resolved. Regardless, |I'll

forward your email and sonmeone will be in touch.” Bailey
replied, “If your clients are interested in settling them
together, |’'ve attached two alternative termsheets for Norris-



Wl son for their review. ”? Boudreau Decl. | 7.
On March 2, 2011, Gerald Maatman, counsel for Delta-T,
sent a letter to Bailey stating:
To confirm our discussion earlier today, ny client
Delta-T Group, Inc., agrees to a settlenment in
principle of the above-referenced matters in accordance
with the material ternms set forth in the nost recent
term sheets exchanged by the Parties.
| have attached copies of those nbst recent term
sheets, to which we agree in principle, except that the
joint nmotions for prelimnary approval should be filed
on March 23 instead of March 4. W will incorporate
these ternms into a formal settlenent agreenent and send
it to you for review.
Ltr. from Gerald Maat man to Rebekah Bailey (“Muatman Ltr.”"),
Maat man Decl. Ex. 2-A
Attached to Maatman’s letter were two of the term
sheets that Bailey had sent on February 11, one for each case.
The term sheets were entitled separately with case captions

(i.e., Norris-Wlson v. Delta-T G oup, Inc. and Bangbose v.

Delta-T Goup, Inc.), included separate anounts the defendants

woul d pay, separately described the scope of the releases in each
matter, and descri bed the process by which the parties would

submt the settlenment for final approval and di sburse checks in

2 At oral argunment plaintiffs’ counsel clarified that
al t hough at one point the parties had exchanged a potential term
sheet settling both cases on its face, no settlenent was reached
using such a termsheet. The alternative Norris-WIlson term
sheets nmentioned in Bailey's reply email of February 11 refer to
alternative scopes of release in that case that were being
di scussed at the tine. Tr. H’g 11/10/11 at 10-11
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satisfaction of the settlenment. 1d. Bailey responded later in
the day on March 2 confirmng that the parties had reached an
agreenent in principle, and accepting the change in settlenent
approval dates proposed by Maatnman. Aff. of Rebekah Bailey, PI.
Mot. to Enforce Ex. (“Bailey Aff.”), Ex. A at 5.

When the dispute arose in the California Action over
the scope of the settlenent class, the parties attenpted to
resolve it in a series of tel ephone conferences involving the
medi ator, Bail ey, Boudreau, Matman, and other attorneys. 1In a
t el ephone conference on March 16, counsel for the defendants
stated that they would not nove forward with the settlenment, and
the plaintiffs noved to enforce the settlenents in this Court and
inthe California Action. Bailey Aff. Y 17-21.

The defendants noved to continue the stay in this Court
the foll owm ng day, maintaining that “it had always been Delta-T' s
understanding . . . that there would be a global settlenment such

that this matter can not settle if the Norris-WIlson matter does

not settle.” Def. Mdt. to Continue Stay T 4, ECF No. 235. The
Court entered an order confirmng that “discovery deadlines
continue to be suspended” along with all proceedings unrelated to
settlenment. Oder to Continue Stay, ECF No. 236.

The plaintiffs argue that a binding agreenent was
reached on March 2, 2011 when Maatman sent the email to Bail ey

attaching the termsheets. The defendants naintain that



settlenment of this matter is contingent on Norris-WIson

settling. The defendants initially requested that the Court
continue the stay in this case until the pending notion in the
California Action is decided. Def. Opp. 9-10. At oral argunent,
t he defendants clainmed that the conditional nature of the
settlenment here required that the Court wait not only until the
California court had ruled on the notion, but also approved the
cl ass settlenent pursuant to Fed. R Gv. P. 23. Tr. Hr'g 35-36.
At a mnimm the defendants argue that the termsheet in this
matter is unenforceabl e because “the parties are in dispute over
a material settlenment term” namely whether the settlenents are

dependent upon each other. Def. Opp. 7.

[11. Discussion

A notion for enforcenent of a settlenent agreenent
resenbles a notion for summary judgnent; accordingly, district

courts are to apply a simlar standard of review Tiernan v.

Devoe, 923 F.2d 1024, 1031-32 (3d Cir. 1991). The court is to
treat all of the nonnpbvant’s assertions as true, and “when these

assertions conflict with those of the novant, the forner nust

receive the benefit of the doubt.” 1d. at 1032. Thus, the
plaintiffs” notion will be granted only if “there is no genuine
issue of material fact and . . . the noving party is entitled to
judgnment as a matter of law.” Fed. R Cv. P. 56(c). |If

material facts are in dispute as to the existence or terns of an
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agreenent to settle, a district court should not grant a notion
to enforce a settlenent agreenent w thout holding an evidentiary
hearing. Tiernan, 923 F.2d at 1031. By contrast, “no hearing is
necessary where there is no dispute as to the existence of a
settlenment.” 1d. Pursuant to Tiernan, the Court takes all of
t he defendants’ assertions as true in evaluating the instant
not i on.

Settl enment agreenents are governed by the principles of

contract | aw. McDonnell v. Ford Motor Co., 643 A .2d 1102, 1105

(Pa. Super. C. 1994). “If parties agree on the essential terns
of a contract and intend themto be binding, a contract is forned
even though they intend to adopt a nore formal docunent with

additional terns at a later date.” |1d. at 1106; accord Gol dnan

v. McShain, 247 A 2d 455, 459 (Pa. 1968). Were a witten
agreenent is clear and unanbi guous, the intent of the parties is
“found only in the express | anguage of the agreenent.” Shovel

Transfer & Storage, Inc. v. Pa. Liquor Control Bd., 739 A 2d 133,

136 (Pa. 1999). To be enforceable, “the nature and extent of
[the contract’s] obligation nmust be certain; the parties
t henmsel ves nust agree upon the material and necessary details of

the bargain.” Am Eagle Qutfitters v. Lyle & Scott, Ltd., 584

F.3d 575, 585 (3d Cir. 2009). Enforceable settlenment agreenents
must include all material ternms. “If, however, there exist

“anbi guities and undeterm ned matters which render a settl enment



i npossi ble to understand and enforce’ such an agreenent nust be

set aside.” Mazzella v. Koken, 739 A 2d 531, 536-37 (Pa. 1999).

Settl enment agreenents can be enforced where the terns are
“sufficiently definite to be specifically enforced,” which is a

question of law for the court. Anerican Eagle, 584 F.3d at 585;

see also Murphy v. Duguesne Univ. of the Holy Ghost, 777 A. 2d

418, 430 (“The nmeani ng of an unanbi guous witten instrunent
presents a question of law for resolution by the court.”).

Here, the term sheet entitl ed Banpbose v. Delta-T

G oup, Inc. attached to Maatman's enmil of March 2 is

sufficiently clear to be specifically enforced. That docunent
represents the parties’ full witten agreenent in this matter and
i s unanbi guous. It contains all material terns, including
nmonetary terns; the allocation of settlenent proceeds; a
definition of the class; the clains included in the rel ease; a
time limtation on acceptance of the settlenent; tax treatnent
for settlenent paynents; a contingency for the defendants to
revoke the settlenent if insufficient participation occurs; and a
tinme franme for disbursal of paynents, anong other terns.

The term sheet is not inpossible to understand.
Al t hough the defendants insisted throughout negotiations that

they intended to settle this matter and Norris-WIson globally,

such a term appears in neither the term sheets exchanged by

counsel nor in the acconpanying note of acceptance by Mat nan,



whi ch agrees to settle “in accordance with the material terns set
forth inthe . . . termsheets” attached to the letter.?
Al t hough Boudreau reaffirnmed the defendants’ intent to settle
gl obally when Bail ey nmade a settlenent demand on February 11, he
did not reject the offer, but instead promsed to forward it to
t he defendants. The next conmunication fromthe defendants
regarding the offer was Maatman’s letter of acceptance on March
2. This created a binding agreenent.

Because the Bangbose term sheet is clear and
unanbi guous on the terns of settlenent, the Court may not | ook to
t he Boudreau Declaration or any other extrinsic evidence to

determne the intent of the parties. Shovel Transfer, 739 A 2d

at 136. Moreover, that termsheet is not subject to an
interpretation rendering settlenent of this matter contingent on
any event occurring in the California Action. Had the defendants
i ntended the existence of a settlenent in this matter to be

condi ti oned upon the settlenent in California, such a termcould

3 The defendants liken this case to Veritext/Pa Reporting
Co. V. E-Reporting Stenographic Associates of Pennsylvania, Inc.,
No. 03-6533, 2006 W. 3524375 (E.D. Pa. Dec. 5, 2006). In that
case, the court denied a notion to enforce a settlenent agreenent
because anbiguity existed over the execution of a covenant not to
sue. Veritext is distinguishable because the anbiguity over that
covenant appeared on the face of the emamil exchanged by counsel
for the parties, which also contained the terns of the agreed-to
settlement. No such anmbiguity exists in the conmunications
bet ween Bail ey and Maat man that confirned the agreenent here,
whi ch thensel ves were separate fromthe term sheets containing
the material ternms of the settlenent.
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have been made part of the agreenment. See Mellon Bank, N A v.

Aetna Bus. Credit, 619 F.2d 1001, 1015-16 (3d Cir. 1980) (“The

rule in Pennsylvania is that a condition precedent to an
obligation nust be expressed by clear |anguage.”).* The absence
of any anbiguity as to conditional settlenent in the parties’
agreenent entitles the plaintiffs to judgnent as a matter of |aw
under Ti ernan.

In addition, Norris-Wlson did settle. The dispute in

California concerns the meaning of a termfound in its settlenent
agreenent, not whether a settlement was reached. The parties
there have asked the court to interpret the neaning of paragraph
6 of its termsheet. According to the defendants’ assertions in
the California Action, “an agreenent was reached” to settle that
action, and there is “no dispute between the Parties that this

[Norris-WIlson settlenment] is an enforceabl e agreenent, as the

agreenent reduced to witing the material terns of the

agreenent.” Norris-WIlson Def. Opp. 1 (S.D. Cal. No. 09-916 ECF

No. 87). See also Norris-Wlson Def. Notice of Intent to File

“ To the extent that the defendants call the contingency of
settlenment a “material terni precluding enforcenent, rather than
a “condition precedent” as the plaintiffs have argued, settlenent
contingency is far nore like the latter. Black’s Law Dictionary
defines a material termas “a contractual provision dealing with
a significant issue such as subject matter, price, paynent,
gquantity, quality, duration, or the work to be done,” while a
condition precedent is “an act or event . . . that nust exist or
occur before a duty to perform sonething prom sed ari ses.”
Black’s Law Dictionary 334, 1608 (9th ed. 2009).
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Mot. to Enforce 2 (S.D. Cal. No. 09-916 ECF No. 84) (“Both

Def endants and Plaintiffs assert that there is a settlenent of
this action, but a dispute regarding the interpretation of the
settlenment has surfaced.”).

The defendants suggested at oral argunent that Mat man
| acked the authority to settle the matters independently of one
anot her when he accepted Bailey's offer on March 2. Tr. H' g at
22:8-15. Notw thstanding the scope of authority granted to
Maat man by the defendants, Maatnman did have the authority to do
what he did, which was to accept the term sheets as proposed by
Bai |l ey. Whether Maatnman or his clients subjectively believed
they were entering a conditional settlenent, the | egal effect of
Maat man’ s action was to create a binding agreenent in this
matter.

This action and Norris-WIlson were settled on March 2,

2011 when Maatman sent his letter to Bailey accepting the terns
of the settlenent as set forth in the termsheets sent February
11, and consistent with the defendants’ representations and the
scope of authority Maatman had fromhis client. The enforcenent
of the settlenent in this action is not dependent upon the

resolution of the pending notion in Norris-WIson, |et alone the

approval of a class settlenent in that action. Even if the

settlenment of this action was contingent upon Norris-WIson

settling, that action did settle. As such, the Court will grant
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the plaintiffs’ notion.

An appropriate order shall issue separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TEM BAMGBOSE, | ndividually : ClVIL ACTI ON
and on Behalf of All Ohers :
Simlarly Situated

V.

DELTA-T GROUP, INC., et al. NO. 09- 667

ORDER

AND NOW this 9th day of Decenber, 2011, upon
consideration of the plaintiffs’ Mtion to Enforce the Settl enent
Agreenment (Docket No. 240), the defendants’ response thereto, the
plaintiffs’ menorandumin reply, after an on-the-record hearing
wi th counsel, upon consideration of the parties’ suppl enental
briefings, and for the reasons stated in a nmenorandum of | aw
bearing today’s date, IT IS HEREBY ORDERED that the plaintiff’s
notion i s GRANTED.

The parties are directed to file a joint notion for
prelimnary approval of the settlenent on or before January 16,

2012.
BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.
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