IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JACK YELLEN, et al. ) ClVIL ACTI ON
V.

TELEDNE CONTI NENTAL :
MOTORS, INC., et al. : NO 11-3325

VEMORANDUM

Dal zel I, J. Decenber 6, 2011
This action arises froman avi ation accident that
killed Mark Yellen and Paul a Moffett (collectively, the
“decedents”) on May 10, 2010 when they were flying in a privately
owned aircraft. The plaintiffs, on behalf of their decedents --
both apparently citizens of Tennessee! -- conmmenced this w ongful
death and survivor action in the Court of Common Pl eas of
Phi | adel phi a County, Pennsylvani a, docketed at May Term 2011, No.
000285 (hereinafter, the “state action”).
Plaintiffs, as heirs to, or admnistrators of, the
decedents’ respective estates, alleged state |law clains of strict
liability, negligence, and breaches of express and inplied

warranties agai nst eight defendants: (1) Tel edyne Conti nental

' As will later beconme pertinent, their representatives under 28
U S C 8 1332(c)(2) take decedents' citizenship.
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Motors, Inc. f/k/a Tel edyne Continental Mtors (“TCM Inc.”),?2
(2) Tel edyne Technol ogies, Inc., (3) TDY Industries, Inc. a/k/a
Tel edyne Industries, Inc., (4) Allegheny Technol ogies Inc., (5)

Al | egheny Tel edyne, Inc., (6) Crrus Design Corp., (7) Grrus
Aircraft Corp., and (8) Cirrus Industries.® W wll refer to

def endants one through five as the “Tel edyne defendants.” Wthin

t hi s subgroup, defendants three through five are herein referred

to as the “Pennsyl vani a defendants.” Defendants six through
ei ght conprise the “Crrus defendants.” One plaintiff, Paula
Moffett’ s daughter -- said to be a citizen of Virginia -- asserts

a personal claimof negligent infliction of enotional distress
agai nst all of the defendants.

On May 20, 2011, the Tel edyne defendants, with the
consent of the Cirrus defendants, filed a Notice of Renobval

pursuant to 28 U.S.C. 8§ 1446 invoking our federal question

2 The caption on the docket incorrectly spells "Tel edyne".

® There is a discrepancy over the proper nanes for the Tel edyne
defendants in this case. Defendants assert that: (1) TCM |Inc.
shoul d have been sued as Continental Mtors, Inc. (“CM"), (2)
Tel edyne Technol ogi es, Inc. should have been sued as Tel edyne
Technol ogi es I ncorporated, and (3) Allegheny Technol ogi es, Inc.
f/k/a Al egheny Tel edyne Incorporated (incorrectly naned as a
separate defendant) should have been sued as All egheny
Technol ogi es I ncorporated. W adopt plaintiffs’ nonenclature
her ei n.



jurisdiction. Alternatively, those defendants al so asserted that
we have diversity of citizenship jurisdiction and contended that
t he Pennsyl vani a defendants were “fraudulently joined” to
inproperly trigger 8 1441(b)’s prohibition against renoval where
at | east one naned defendant is a citizen of the forumstate (the
“forum def endant rule”).

Pursuant to 28 U . S.C. 8 1447(c), plaintiffs filed their
nmotion to remand this litigation to the Court of Conmon Pl eas of
Phi | adel phia County. They contend that renoval was i nproper
because this Court |acks federal question jurisdiction and the
forum def endant rul e proscribes renoval because the Pennsyl vani a
def endants were not fraudulently joined. Al so under 8 1447(c),
plaintiffs seek costs and fees incurred as a result of
def endants’ renoval. Defendants oppose renand.

For the reasons detailed at | ength below, we wll grant
plaintiffs’ nmotion to remand and award plaintiffs’ their costs

and fees reasonably incurred as a result of defendants’ renoval.

Fact ual Backqgr ound

In ruling on a notion to remand prenm sed on al |l eged
jurisdictional defects, “the district court nust focus on the

plaintiff’s conplaint at the tine the petition for renoval was



filed ... [and] nust assume as true all factual allegations of

the conplaint.” Steel Valley Auth. v. Union Switch & Signal

Div., 809 F.2d 1006, 1010 (3d Gir. 1987) (citations omtted).
Thus, we begin by reviewng the facts pertinent to our
jurisdictional analysis as they are presented in the original
conpl aint.*

Plaintiffs allege that: “[a]t all tinmes material [to
the allegations set forth in the Conplaint,] [the Pennsylvania
def endants were] the Successor[s] and Real Part[ies] in Interest
to the manufacturer of certain engine assenblies in the accident
aircraft and, as such, assuned all responsibility for providing
overhaul, repair, replacenent, inspection, and other information
with respect to the engine assenbly.” Pls.” Conpl. 1Y 8-10.
Plaintiffs also identify the Pennsylvani a defendants as anong
“the designers” of the engine assenblies on the accident

aircraft. 1d. T 11. The Pennsyl vania defendants are alleged to

4 Soon after defendants renoved plaintiffs’ state action
conplaint to federal court, they filed notions to dism ss.
Following the filing of these initial nmotions to dism ss,
plaintiffs filed an anmended conplaint. Defendants m stakenly
assert several renoval argunents based upon the anended conpl ai nt
filed here, see, e.g., Crrus Defs.” Mem of Lawin Cpp’'n to
Remand 7-8, and plaintiffs responded thereto. As the standard of
review makes clear, we are obliged to limt our analysis to the
original conplaint. Thus, we need not address argunents rel ated
to the anended pl eadi ng.



mai ntain their principal places of business at 1000 Si x PPG
Pl ace, Pittsburgh, Pennsylvania 15222. |d. 1Y 8-10.

Plaintiffs contend that Allegheny Technol ogies, Inc.
and/ or Al l egheny Tel edyne, Inc. (collectively the “Allegheny
corporations”) were forned as the result of a nerger of Tel edyne,
Inc. (a predecessor corporation to the nodern entities) and
anot her Pennsyl vania conpany. 1d. 1 15. Plaintiffs assert that
the Al egheny corporations owned Tel edyne | ndustries, Inc. which,
until 1999, included the then-unincorporated engi ne manufacturing
di vision called Tel edyne Continental Mtors. 1d. 1In 1999, the
Al | egheny corporations spun off Tel edyne Continental Mtors
putatively to shed itself of Tel edyne Continental Mtors’s
liabilities given the All egheny corporations’ alleged know edge
of defects in the engines Tel edyne Continental Mdtors
manufactured. 1d. Furthernore, the All egheny corporations
all egedly “concealed its know edge of defects in the accident
nodel engi ne and ot her substantially simlar engines from
regul atory authorities, the public, and Plaintiffs. As a result,
the then existing engine defects perpetuated into subsequent
manuf actured engines.” 1d.

Plaintiffs further allege that the Pennsylvani a
defendants and the rest of the Tel edyne defendants’ “disregard of
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the corporate fornmalities, the co-mngling of corporate funds and
resources, the disregard of corporate independence, and the joint
venture nature of the Tel edyne defendants’ activities,” renders
themcollectively liable for the tortious activities alleged in
the Conplaint. 1d. ¥ 18.

Each of the four counts of the Conplaint that apply to
t he Pennsyl vani a def endant s® sounds in common | aw cl ains ari sing
under the laws of the Commonweal th of Pennsylvania. The first
count clains strict products liability against the Pennsylvani a
defendants as sellers and manufacturers of the allegedly
defective engines. 1d. 7Y 54-68. 1In count two, plaintiffs claim

t hat the Pennsyl vani a defendants were negligent for, inter alia,

designing the aircraft engine and its fuel delivery system and

ot her conponents. 1d. 11 69-74. The third count asserts that

t he Pennsyl vani a defendants breached express and inplied
warranties of the aircraft engines and its fuel delivery system
as well as its other systens. |In the seventh count, the daughter
of one of the decedents asserts a claimof negligent infliction

of enotional distress against all the named defendants, including

5> In the four counts alleged against the Pennsylvani a def endants
they are a subset of the nanmed defendant group. The Pennsyl vani a
defendants are especially relevant to our jurisdictional analysis
because their inclusion in this suit triggers the forum defendant
rul e.



t he Pennsyl vani a defendants. 1d. 1 119-127.

1. Analysis

The federal renmpval statute, 28 U S. C. § 1441(b),
provi des:

Any civil action of which the district courts

have original jurisdiction founded on a claim

or right arising under the Constitution,

treaties or laws of the United States shal

be renovable without regard to the

citizenship or residence of the parties. Any

ot her such action shall be renovable only if

none of the parties in interest properly

j oined and served as defendants is a citizen

of the State in which such action is brought.

W have already referred to this | ast sentence of the
removal statute as the forum defendant rule. Section
1332(c)(1)’'s definition of “citizen” is incorporated by reference
into section 1441(b), and a corporation is a citizen “of any
State by which it has been incorporated and of the State where it
has its principal place of business.” 28 U S. C. 8 1332(c)(1).

Qur Court of Appeals teaches that “[t] he renoval
statutes ‘are to be strictly construed agai nst renoval and al
doubts should be resolved in favor of remand.’” Boyer v. Snap-on

Tools Corp., 913 F.2d 108, 111 (3d G r. 1990) (quoting Steel

Vall ey Auth., 809 F.2d at 1010). GCenerally speaking, a party




“who urges jurisdiction on a federal court bears the burden of
proving that jurisdiction exists.” I|d.

Wth this burden allocation in mnd, we analyze the
propriety of defendants’ renoval and so nust first determ ne
whet her a renovi ng defendant has carried its burden of show ng
that we indeed have federal question jurisdiction. |If a
def endant neets its burden, then we woul d have subject matter
jurisdiction and renoval would be proper.® |If, however, we were
to find no federal question jurisdiction, we would then ask if
any of the “parties in interest properly joined and served as
defendants . . . [are] citizen[s] of the State in which such
action is brought[,]” 8§ 1441(b) (quoting the forum defendant
rule). |If there are no properly joined and served forum
def endants, then renoval would be proper. |[If there are properly
j oi ned and served forum defendants, however, then renoval woul d

be i nproper and we nust remand.’” Thus, if even one defendant

6 Sone statutes expressly preclude renoval of a federal question
case if that case was first filed in state court. See R chard H
Fallon, Jr. et al., Hart and Wechsler’s The Federal Courts and
the Federal System 392 n.5, 812 n.2 (6th ed. 2009). No such
statutes are at issue here.

’  One comentator has noted that, in enacting the forum

def endant rule, Congress determ ned that protection afforded by
“diversity jurisdiction is [sonetines] unnecessary because there
is less reason to fear state court prejudice against the
defendants if one or nore of themis fromthe forumstate.”
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naned in an action is a citizen of the forumstate in which the
action was initiated, the forum defendant rule mandates remand to

state court. Korea Exch. Bank, N. Y. Branch v. Trackw se Sal es

Corp., 66 F.3d 46, 48 (3d Cir. 1995) (holding (1) operation of
forum def endant rul e waivabl e as procedural defect; and (2)
action was not renovabl e because defendants were citizens of New
Jersey and case was originally filed in New Jersey state court).?
Al t hough our Court of Appeals has not yet extended the
“fraudul ent joinder” doctrine to alleged m suse of the forum

defendant rule, the parties argue, and our foregoing reasoning

Erwi n Chenerinsky, Federal Jurisdiction 8§ 5.5, at 357 (5th ed.
2005) .

8 Once a case has been renoved fromstate court, the federa
district court nust remand the case “[i]f at any tinme before
final judgnent it appears that the district court |acks subject
matter jurisdiction.” 28 U S.C. 8§ 1447(c). Qur Court of Appeals
has expl ained that “‘[b]ecause | ack of jurisdiction wuld nake
any decree in the case void and the continuation of the
litigation in federal court futile, the renoval statute should be
strictly construed [when inplicating questions of federal
jurisdiction] and all doubts resolved in favor of remand.’”

Brown v. Francis, 75 F.3d 860, 864-65 (3d Cir. 1996) (quoting
Abels v. State FarmFire & Cas. Co., 770 F.2d 26, 29 (3d Cr
1985)); see also Univ. of S. Ala. v. Am Tobacco Co., 168 F.3d
405, 411 (11th Gr. 1999) (“A presunption in favor of remand is
necessary [when dealing with federal jurisdictional questions]
because if a federal court reaches the nerits of a pending notion
in a renoved case where subject matter jurisdiction nay be
lacking it deprives a state court of its right under the
Constitution to resolve controversies inits own courts.”).
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finds infra section Il1.B.1, that the doctrine of fraudul ent
joinder may apply to block the forum defendant rule’s operation.
Lastly, only if we find that there is neither a federal
guestion nor a forum defendant would we be obliged to inquire
into whether a defendant has net its burden of establishing
diversity jurisdiction under 28 U S.C. §8 1332. In that case, if
we were to find conplete diversity, we would retain jurisdiction
But if we were to find inconplete diversity as to plaintiffs and
all defendants, then we nust remand unless the renoving party can
establish that a defendant was “fraudul ently joined” so as to
break conplete diversity and deprive diverse parties of a federa
forum Qur Court of Appeals has explicitly recogni zed fraudul ent

joinder in this diversity-breaking context. 1n re Briscoe, 448

F.3d 201 (3d Cr. 2006).°

Remandi ng a case typically allows a state court to hear
clainms that arise under its own |laws. Since “diversity
jurisdiction . . . trenches upon the jurisdiction of the state

courts[,]” MSparran v. Wist, 402 F.2d 867, 876 (3d Cr. 1968),

we “cannot be expected to create new doctrines expanding state

law,” Gl v. @il fstream Park Racing Ass’'n, Inc., 399 F.3d 391,

° Because we find that the forum defendants were not
fraudul ently joined, we need not reach the question of whether
conplete diversity exists here.
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402 (1st Gr. 2005), or “torture state law into strange
configurations or precipitously ... blaze new and unprecedented

jurisprudential trails.” Kotler v. Am Tobacco Co., 926 F.2d

1217, 1224 (1st Gr. 1990), vacated on other grounds, 505 U.S.

1215 (1990). The forum defendant rule also reflects this
conservative bal ance between the judicial power vested in state
courts as opposed to federal ones.

Gven this franmework, we first ask whether renoval is

proper based on federal question jurisdiction.

A. Renpbval Prem sed on Federal Question

Since this case does not raise an acti onabl e federal

guestion, we find defendants’ renoval to be inproper.

1. The Def endants’ Arqgunents

Def endants al |l ege that federal question jurisdiction
arises in this litigation because plaintiffs’ clains present such
gquestions since they allege violations of the Federal Aviation
Regul ations (“FARs”) in the context of aviation product
liability. Cirrus Defs.” Mem of Lawin Opp’'n to Remand 9;

Tel edyne Defs.” Mem of Lawin OQop’'n to Remand 10-18. Defendants

rely on Abdullah v. Anmerican Airlines, Inc., 181 F. 3d 363 (3d

Cir. 1999), to contend that the FARs pertaining to Federal
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Avi ation Adm nistration (“FAA’) engine certification trigger
federal question jurisdiction in clains alleging liability under
state tort clainms. GCrrus Defs.” Mem of Lawin Opp’'n to Remand
6-8; Tel edyne Defs.” Mem of Lawin Opp’'n to Remand 11, 14.

The Tel edyne defendants argue that “[p]laintiffs have
pled their conplaint to raise the issue of whether the FAA acted
properly in certifying the two engine series with respect to the
[ Pennsyl vani a] Defendants and what entity should be |iable
therefor, which is a sufficient federal issue over which this
Court should exercise its jurisdiction. Federal |aw on FAA
certification is therefore an ‘essential elenment’ of Plaintiffs’
conplaint, as pled.” Teledyne Defs.” Mem of Lawin Opp’'n to
Remand 15.1° The Tel edyne defendants concede that “while the FAA
is not a party to this action, it has a ‘direct interest in the
availability of a federal forumto vindicate its own
adm nistrative action[.]’”; id. 15-16 (quoting G able, 545 U.S.

at 315).

10 Specifically, they claimthat “the conplaint raises purely

| egal federal issues relating to (a) whether entities can be
|iable for supposedly erroneous engine certification . . . as
wel |l as (b) whether entities which may have taken part in an FAA
certification process . . . are liable for later defects in
performance of the engine.” Teledyne Defs.” Mem of Lawin Opp’'n
to Remand 11; Defs.’ Not. of Renoval § 58.

12



The Tel edyne defendants al so read Abdullah to hold that

Congress intended to rest “'sole responsibility for supervising

the aviation industry with the federal governnent.'” |d. 16
(enmphasis in original) (quoting Abdullah, 181 F.3d at 368). They
argue that “[e]xercising federal jurisdiction over this conplaint
Wi ll ensure that this position of sole responsibility is
respected.” 1d.

The G rrus defendants raise simlar argunments. They
construe plaintiffs' argunent as contendi ng that defendants
“breached standards of care set forth by federal |aw, and al so
inpliedly allege that a federal agency . . . breached its
responsibilities in certifying and approving these products for
sale in an allegedly defective condition.” G rrus Defs.” Mem of
Lawin Opp’'n to Remand 8. They also allege that this litigation
is about the FAA's “conpatability with a federal statute (here,
the FAA and FARs)” and the federal agency's “approval for sale
and certification of the subject aircraft and its conponent

engine[.]” 1d. 9. The CGrrus defendants cite Abdullah for the

proposition that FARs are “preenptive of any state standards of

care in the field of aviation safety[,]” id. 10 (enphasis added),
and conclude that “[f]or all of these reasons, this Court has
subject matter jurisdiction over Plaintiff’'s claims.” [1d. 11
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2. The St andard

28 U.S.C. 8§ 1441(b) allows a defendant to renove a
civil action filed in state court if the federal district court
has “original jurisdiction founded on a claimor right arising
under the Constitution, treaties or laws of the United States[,]”
see also U S. Const. art. Ill, 88 1, 2, cl. 1. The Suprene Court

in Caterpillar Inc. v. Wllians, 482 U. S. 386, 392 (1987),

expl ained that the “‘well-pleaded conplaint rule,’ which provides
that federal jurisdiction exists only when a federal question is
presented on the face of the plaintiff’s properly pl eaded
conplaint[,]” is the proper test to determ ne whether a suit
“arises under” federal |aw for purposes of §8 1331 and thus 8§
1441(b). This makes the plaintiff “the master of the claini
because it allows the plaintiff to “avoid federal jurisdiction by
exclusive reliance on state law.” 1d. But the well-pl eaded
conplaint rule is not the end of the inquiry. “[l]n certain
cases federal -question jurisdiction will [also] |lie over state-
law clainms that inplicate significant federal issues,” even if

they are not raised directly. Gable & Sons Metal Prods., Inc.

v. Darue Eng'g & Mg., 545 U S. 308, 312 (2005) (citation

omtted) (building upon Merrell Dow Pharm, Inc. V. Thonpson, 478

U S. 804 (1986) and its progeny).
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To determne if a case falls within Gable’s nore
expansi ve federal question-eligible category, the Suprene Court
has expl ai ned that courts are to inquire: “[1l] does a state-|aw
claimnecessarily raise a stated federal issue, [2] [that i5S]
actual ly disputed and substantial, [3] which a federal forum may
entertain w thout disturbing any congressionally approved bal ance
of federal and state judicial responsibilities[?]” 1d. at 314.

Justice Souter’s najority opinion in Grable hinted that
the grant of federal question jurisdiction in this posture would
be “rare”, id. at 315, and commentators at the tine enphasized
t he narrowness of the holding and observed that “[ G able] would
not affect usual litigation.” Chenerinsky, supra, 8 5.2.3 at

295. The next Term the Suprenme Court in Enpire Healthchoice

Assurance, Inc. v. MVeigh, 547 U.S. 677 (2006), unequivocally

confirmed this point and explained that G able represents a
“special and small category” of cases in which it “takes nore
than a federal element to open the *arising under’ door.” [d. at
699, 701 (quoting G able) (internal quotation marks omtted).
Justice G nsburg’s majority opinion in MVeigh limted Gable's
reach. She noted for the Court five factors that supported

G able's holding, nanely that G able “[1] centered on the action
of a federal agency . . . and [2] its conpatibility with a

15



federal statute, [3] the question qualified as ‘substantial,’
and [4] its resolution was both dispositive of the case and woul d
be controlling in nunmerous other cases[,]” and it [5] “presented

a nearly ‘pure issue of law”. |d. at 700. See also Kalick v.

Nort hwest Airlines Corp., 372 F. App’'x 317, 320 (3d Gr. 2010)

(per curianm.

In the context of aviation litigation, our Court of
Appeal s’ s reasoning in Abdullah infornms our analysis of the
second and third factors that MVei gh seven years |ater
identified. Abdullah held that:

Even t hough we have found federal preenption
of the standards of aviation safety, we still
conclude that the traditional state and
territorial |aw renedi es continue to exi st
for violation of those standards. Federal
preenption of the standards of care can
coexist with state and territorial tort
renedi es.

181 F. 3d at 375 (enphasis added). Followi ng the Suprene Court’s
hol ding in McVei gh, our Court of Appeals has expressly

acknow edged Abdullah’s continued vitality. See El assad v.

| ndependence Air, Inc., 613 F.3d 119, 125 (3d G r. 2010) (“[We

held [in Abdullah] that state common | aw renedi es were stil

1 An issue is “substantial” if it “indicate[s] a serious
federal interest in claimng the advantages thought to be
inherent in a federal forunf.]” Gable, 545 U S. at 313.
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available to the injured passengers based on the specific

| anguage of the Aviation Act’s savings and insurance clauses.”).
Thus, state common | aw renedies remain available in the aviation
context even if the applicable standard of care is inported from

the federal regulatory regine. See John D. McClune, There is no

Compl ete, Inplied, or Field Federal Preenption of State Law

Personal | njury/ Wongful Death Negligence or Product Liability

Clains in General Aviation Cases, 71 J. Air L. & Conmm 717, 730

n. 63 & acconpanying text (2006) (“Abdullah . . . does not apply
to general aviation product liability, negligence, breach of
warranty, and failure to warn cases.”). Thus, nmaking a “federal
guestion case” out of an aviation accident requires sonething

nore than sinply inporting a federal standard of care.

3. Application

Def endants unavailingly attenpt to “squeezel]
[this litigation] into the slimcategory Grable exenplifies,”
McVei gh, 547 U.S. at 701, by recasting plaintiffs’ conplaint as a
chal l enge to the FAA, the Federal Aviation Act, or FARs.
Def endants, however, are unable to nuster a reference to one

paragraph in the original conplaint in which plaintiffs allegedly
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| aunch, expressly or inpliedly, an attack on the FAA, the Federal
Avi ation Act, or FARs. 12

McVeigh is fatal to defendants’ argunents. The Suprene
Court in MVeigh found that no “federal case” existed when the
litigation centered on a “[fact-bound, situation-specific]
rei nbursenent claim[that] was triggered, not by the action of
any federal departnent, agency, or service, but by the settlenent
of a personal-injury action |aunched in state court, and the
bottom|line practical issue is the share of that settlenent
properly payable to [the insurer][,]” id. at 700 (internal
citations omtted), where the paynent depended on a “contract-

derived claini governing the insured s obligation to reinburse

the insurer. 1d. at 688 (enphasis added). In so holding, the
Suprene Court found state courts to be the proper fora to hear
common | aw “contract-derived” clains that were initiated by one
private party agai nst another private party, even where federa
| aws played a role in the background. 1d. at 683, 700-01.

This litigation is no different from MVeigh. First,

defendants admt (as they nust) that we have only private

2 W note with sonme anmusenent that, unlike typical notion to
di sm ss practice, defendants in opposing remand ask us to read
nore facts and all egations into the conplaint than actually
appear in that pleading.
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l[itigants. Second, the clains pled in the original conplaint all
sound in state |law and all ege that airplane and engi ne designers,
testers, manufacturers, installers, and assenbl ers breached
duties under theories of product liability, negligence, and
negligent infliction of enotional distress, in addition to
express and inplied warranties. Since our Court of Appeals
explicitly bifurcated “standards of aviation safety” fromthe
“traditional state and territorial lawrenedies . . . for

vi ol ation[s] of those standards,” Abdullah, 181 F.3d at 375,
Pennsyl vani a | aw applies to aviation accident cases even if the
rel evant standard of care is inported fromthe federal regulatory

regime. 3

3 Though def endants acknow edge Abdul | ah’s hol ding that the
federal standard of care preenpts state standards of care in
certain sectors of the aviation industry, they overl ook an
essential link in the chain fromthat holding to the one they
assert should apply here: that any state |aw clai madopting a
federal standard of care automatically triggers federal question
jurisdiction. Defendants inproperly conflate the “standard of
care” and “state |law renedi es” distinction. Teledyne defendants
| ean on Abdullah’s “sole responsibility” |anguage to support this
notion, but they ignore the opinion’s bifurcating | anguage. And
while the G rrus defendants’ subm ssion contains a heading that
reads “Plaintiffs’ State Law Clains Are Preenpted By The FAA and
Regul ati ons Pronul gated Thereunder, Under Wi ch Federal
Jurisdiction Arises[,]” their argunent is only confined to a

di scussion of preenption of the “federal standard of care.”
Despite the | abel, the substance of the G rrus defendants’

subm ssion reflects the limts of Abdullah’s reasoning and their
own position. Thus, we reject defendants’ indiscrimnate nelding
of the standard of care wth the avail abl e renedi al source.
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Third, though these clains arise against the backdrop
of a federal aviation regulatory schene, they sound in run-of-
the-m |l state tort law. Plaintiffs clainms do not betray a
serious federal interest that nerits a federal forumin this
litigation. It is a fundanental prem se of our federal system
that state courts are “conpetent to apply federal law, to the

extent it is relevant[.]” MVeigh, 547 U S. at 701; see Tafflin

v. Levitt, 493 U S. 455, 467 (1990) (state courts conpetent to

hear federal causes of action); @Qulf Ofshore Co. v. Mbil Gl

Corp., 453 U.S. 473, 478, n.4 (1981); see also Fallon et al.
supra n.4 at 392. Furthernore, state courts routinely apply
standards of care in tort cases. This litigation fits
confortably within the state courts’ real mof expertise, and if
we were to retain the case we would run afoul of the “division of
| abor between state and federal courts” as Congress and the
Suprenme Court envisioned it. See Gable, 545 U. S. at 310, 313.
Fourth, we fail to see, and defendants do not convince
us otherw se, that resolution of the non-jurisdictional
“questions” in this litigation would be controlling in other
i nstances. Defendants bear this burden, but the yoke here proves
too heavy for them mainly because the fifth and final MVeigh
factor denonstrates that this fatal aviation accident case is
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i nherently fact-intensive. The defendants’ subm ssions, for
exanpl e, devote many pages to detailing corporate histories that
they claimare relevant to identifying which entities are truly
exposed to tort liability. These questions alone raise issues of
contract interpretation that fall within the powers and expertise
of state courts and vary dependi ng upon the parties litigating

t he issue.

Thus, defendants cannot denonstrate that the clains
contained in plaintiffs’ original conplaint satisfy any of the
McVei gh factors necessary to qualify the clains for Gable's
federal question status. Defendants also fail to show that
plaintiffs’ well-pled conplaint alleges any facial basis for
federal question jurisdiction.

The Seventh Circuit’s persuasive reasoning in Bennett

V. Southwest Airlines Co., 484 F.3d 907 (7th Cr. 2007)

(Easterbrook, J.), presents the final nail in this coffin.
Bennett applied the G able line of cases to a scenario quite
simlar to what we have here. Bennett was an appeal of a
district court’s denial of a remand for a conplaint originally
filed in state court by aircraft passengers and bystanders
against a large commercial airline conpany, conmercial aircraft
manuf acturer, and the Cty of Chicago alleging state |aw cl ai ns
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of negligence, conscious disregard for safety, and product
liability. The aircraft at issue overran the runway at Chicago's
M dway I nternational Airport causing it to smash through a
barrier and a fence before finally stopping on a street where it
crushed a car and killed one of the occupants. Id. at 908.

In finding no federal question jurisdiction for state
law clainms arising in the aviation accident context, Judge
East erbrook for the panel comented on Grable and its progeny:

The Suprene Court thought it significant in
Grable that only a few quiet-title actions
woul d present federal issues. That enabl ed
the Court to conclude that its decision would
not nove a whole category of litigation to
federal court or upset a balance struck by
Congress. Things are otherwise with air-
crash litigation: [a finding of federal
guestion jurisdiction] would nove a whole
category of suits to federal court. And it
woul d upset a conscious |egislative choice --
not one made in 8 1331, perhaps, but surely
t he one nade when 28 U.S.C. § 1369 was
enacted in 2002. That statute permts suit
in federal court when a single air crash (or
ot her disaster) leads to at |east 75
fatalities and mnimal diversity is present.
Those |ines woul d be rendered neaningless if
: every avi ation case is federal

Section 1369 nakes sense only if
transportation disasters are litigated in

4 Because we decide this notion to remand on ot her grounds, we
do not reach this statute’s applicability here.
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state court unless they satisfy the new
statute’s terns.

484 F.3d at 911 (footnote added). Judge Easterbrook cited our
Court of Appeals’s reasoning in Abdullah because it “strongly
inplies that the “arising under” jurisdiction is unavailable[.]”
Id. at 912. W agree and, like the Seventh Crcuit, “hold that
this is the right conclusion.” |1d. Thus, we find no federal
guestion jurisdiction to warrant renoval.

We turn next to the question of whether the statutory
forum def endant rul e nmakes defendants’ renoval inproper.

B. "Fraudul ent Joi nder" As Basis
For Renmpval to Counter Forum Defendant Rul e

As earlier noted, renoval is inproper if any of the
“parties in interest properly joined and served as defendants
[are] citizen[s] of the State in which such action is
brought.” 28 U S.C. 8§ 1441(b). |If even only one defendant naned
in the action is a citizen of the forumstate where the action
was initiated, the forumdefendant rule in 8 1441(b) obliges us
to remand the action to state court.

Though def endant s'®> contend that the Pennsyl vani a

% The G rrus defendants consented to the Notice of Renpval and
they explicitly “incorporate[d] by reference [the Tel edyne

def endants] opposition to Plaintiffs’ notion to remand as it
relates to fraudulent joinder.” Cirrus Defs.” Mem of Law in
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def endants were “fraudulently joined” so as to defeat the
defendants’ statutory rights of renoval, they m stakenly assune
that we nust apply the fraudul ent joinder doctrine in this
context. It wll be recalled that the decedents were citizens of
Tennessee and all defendants are of diverse citizenship to
Tennessee. * To our know edge, our Court of Appeals has never
applied the doctrine when the allegedly fraudul ently-joi ned
defendant is a forum def endant whose presence in the suit
triggers the renoval statute’s forum defendant rule wthout
conprom sing the parties’ conplete diversity. Thus, we construe
the parties’ fraudul ent joinder argunments to beg the question of
whet her the fraudul ent joinder doctrine should be extended to the
f orum def endant rul e context.

Consequently, we nust first determne if the doctrine
applies at all to the forumdefendant rule. Surprisingly, we
find it does apply and find support for this position in our

Court of Appeals’s reasoning two years ago in Brown v. JEVIC 575

F.3d 322 (3d Gr. 2009).

Qpp’'n to Remand 12. Consequently, we will refer to both sets of
def endants col |l ectively unl ess ot herw se not ed.

* The plaintiff asserting the personal claimis said to be from
Virginia, and all defendants are of diverse citizenship to
Vi rginia.
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1. Qur Court of Appeals’s
Fr audul ent Joi nder Juri sprudence

Qur Court of Appeals summarized its fraudul ent joi nder

jurisprudence in In re Briscoe, 448 F.3d 201 (3d G r. 2006):

For a renoval predicated upon diversity of
citizenship, a proper exercise of federal
jurisdiction requires satisfaction of the
anount in controversy requirenent as well as
conplete diversity between the parties, that
is, every plaintiff nust be of diverse state
citizenship fromevery defendant.

The doctrine of fraudul ent joinder
represents an exception to the requirenent
t hat renoval be predicated sol ely upon
conplete diversity. In a suit with nanmed
def endants who are not of diverse citizenship
fromthe plaintiff, the diverse defendant may
still renove the action if it can establish
that the non-diverse defendants were
“fraudul ently” nanmed or joined solely to
defeat diversity jurisdiction. . . . [T]his
court has held that joinder is fraudulent if
“there is no reasonable basis in fact or
col orabl e’ ground supporting the claim
agai nst the joined defendant, or no real
intention in good faith to prosecute the
action against the defendant or seek a joint
judgnent.” If the district court determ nes
that the joinder was “fraudulent” in this
sense, the court can “disregard, for

_ 7 A ground is colorable if it * ggearés to be true,
valid, or right.” Black”s Law Dictionary 1 (9th ed. 2009). As

our Court of Appeals has noted, and the definition of colorable
suggests, the fraudulent joinder inquiry does not require us to

render a nerits determnation. W nust only decide if -- based
on the law and facts -- it appears possible that a claimcould be

asserted agai nst a defendant. W need not inquire into the
sufficiency of the pleadings, nor do we conduct a full-blown
summary judgnent anal ysi s.

25



jurisdictional purposes, the citizenship of
certain nondi verse defendants, assune
jurisdiction over a case, dismss the

nondi ver se defendants, and thereby retain
jurisdiction.” If, however, the district
court determnes that it does not have
subject-matter jurisdiction over the renoved
action because the joinder was not
fraudulent, it nust remand to state court [if
no ot her basis for subject matter
jurisdiction exists]. |If warranted, the
district court’s “order remandi ng the case
may require paynment of just costs and any
actual expenses, including attorney fees,
incurred as a result of the renoval.”

Id. at 215-16 (enphasis added) (citations omtted) (footnote
added) .

In re Briscoe denonstrates that before our Court of

Appeal s’s opinion in JEVIC, courts in our circuit found
fraudul ent joinder only where a defendant’s joinder was all egedly
i nvoked to defeat the conplete diversity requirenent. The
limted reach of the fraudul ent joinder doctrine was consi stent
with the support that our Court of Appeals relied upon when it
rendered sone of its earlier fraudul ent joinder decisions,

starting with Abels v. State FarmFire & Cas. Co., 770 F.2d 26

(3d Gr. 1985). If we trace fraudulent joinder’s jurisprudenti al
I i neage, our Court of Appeals adopted its standard from Gol dberg

v. CPC International, 495 F. Supp. 233, 239 (N.D. Cal. 1980).

&ol dberg in turn took its support fromWIson v. Republic Iron &
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Steel Co., 257 U.S. 92, 97 (1921) (“this right of renoval cannot
be defeated by a fraudul ent joinder of a resident defendant
having no real connection with the controversy”),® which itself

cited Wecker v. National Enaneling and Stanping Co., 204 U. S.

176, 185-86 (1907). These three cases dealt exclusively with an
allegation that the plaintiff joined a defendant to destroy
conplete diversity. Goldberg, 495 F. Supp. at 236 (applying
fraudul ent joinder in case where “[c]onplete diversity exist][ed]
between plaintiffs and the naned defendants. Sonme of the [ Doe
def endants], however, [we]re alleged to be residents of or
entities organi zed under the laws of California. |If they [we]re
treated as parties, diversity of citizenship [would be]
destroyed.”); WIlson, 257 U. S. at 94 (applying fraudul ent joinder
in case where “plaintiff and [defendant] enployer were citizens
of different states, the former of Al abanma and the latter of New
Jersey . . . [but joined defendant] coenployé was a citizen of

Al abama, and was wongfully and fraudulently joined as a
defendant with the sol e purpose of preventing a renoval”);

Wecker, 204 U.S. at 178-180 (applying fraudul ent joinder where

8 The G rrus defendants cite this exact |anguage, but our

anal ysis shows why these defendants take these words out of
context and do not necessarily apply as they -- and plaintiffs,
for that matter -- assune they do.
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plaintiff sought remand “on the ground that there was not in the
case a controversy between citizens of different states,” where
the Court’s reasoning strongly inplies plaintiff was citizen of
M ssouri and the allegedly fraudul ently joined defendant was al so
a citizen of Mssouri). Thus, none of these foundational cases
touched upon the issue presented here: whether the plaintiffs
fraudul ently joined the Pennsylvania defendants to inproperly
trigger 8 1441(b)’s forum defendant rule. Additionally, neither
party points to any case where a court directly addresses this
gquestion. °

Nevert hel ess, our Court of Appeals recently expanded
fraudul ent joinder’'s reach. |In JEVIC Judge Hardi man expl ai ned
for the Court that:

Al t hough this appeal does not involve a
plaintiff that fraudulently named a non-

9 Qur research unearthed one district court opinion that
applies fraudulent joinder to facts anal ogous to those now here
before us. In Long v. Long, 509 F. Supp. 2d 568 (N.D. W Va.
2007), the court granted plaintiff’s notion to remand where

def endants’ renoval was prem sed on diversity. The court found
t hat al t hough conplete diversity existed, two of the naned
defendants were citizens of West Virginia and were not
fraudulently joined, thus 8§ 1441(b)’s forum defendant rul e
obliged the court to remand. Long rehearsed the standard
required to “establish that a non-diverse defendant has been
fraudulently joined in an attenpt to defeat renoval,” Id. at 572
(emphasi s added), but w thout further explanation applied the
standard to a situation where a diverse defendant was alleged to
be fraudul ently joined.
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diverse party to defeat diversity

jurisdiction, the principle enunciated in In

re Briscoe applies with equal force to the

facts of this case. It was plainly inproper

for [plaintiff] to sue [debtor defendant] in

state court after [debtor defendant] had

filed for bankruptcy protection. To the

extent [debtor defendant’s] status as a

debtor not subject to renoval deprived [other

renmoval -el i gi bl e defendants] of a federa

forumto which they were otherwi se entitled,

[plaintiff’s] joinder of [debtor defendant]

was fraudul ent.

575 F. 3d at 327.

We think our Court of Appeals’s wllingness in JEVIC to
extend the fraudul ent joinder doctrine warrants our doing so
here. The fraudul ent joinder line of cases distills to a sinple
principle: a court cannot permt a plaintiff to join a straw man
def endant solely to deprive renoval -eligible defendants of a
federal forumto which they are otherwi se entitled. 1Inre
Briscoe and its antecedents foreclose plaintiffs frominproperly
inmpairing conplete diversity to shield itself fromrenoval
JEVIC forecloses a plaintiff’s capacity to use federal bankruptcy
law to i muni ze itself against renoval. |In Iike manner, we see
no reason why a plaintiff should not be foreclosed from
i nproperly invoking the forumdefendant rule to shield itself
fromrenoval. Thus, the fraudul ent joinder doctrine applies

here. We will thus draw upon our Court of Appeals’s
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jurisprudence on this subject as we extend the doctrine to the

f orum def endant rul e.

2. Fr audul ent Joi nder
Mechani cs: Def endants’ Burden

The renoving party has a “‘ heavy burden of persuasion’”
to prove that a plaintiff has fraudulently joined a party to
destroy conplete diversity. Boyer, 913 F.2d at 111 (quoting
Steel Valley Auth., 809 F.2d at 1012 n.6). One commentator has
noted that “[a] contention that the plaintiff has engaged in
fraudul ent joinder nust be asserted with particularity by the
party seeking renoval, and supported by clear and convi nci ng
evidence.” Charles Alan Wight et al., Federal Practice and
Procedure, 8 3723 & text acconpanying nn. 104-105 (4th ed. current
t hrough 2011 update); see, e.g., DiMchelle v. Sears & Roebuck
Co., No. 97-6470, 1997 W. 793589, at *2 (E.D. Pa. Dec. 5, 1997)
(Weiner, J.).

To meet this burden, a renoving defendant may support
its notice of renobval with “evidence outside the pleadings,

i ncl udi ng such supporting docunents as affidavits and deposition
transcripts, in defendant's attenpt to satisfy its burden of
establishing fraudulent joinder.” Wight et al., supra, 8§ 3723

n. 107 & acconpanying text (citing In re Briscoe, 448 F. 3d 201 (3d
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Cir. 2006)). Qur Court of Appeals has allowed limted piercing
of the conplaint’s allegations, and was at pains to stress that
this inquiry is “far different fromthe sumuary judgnent type
inquiry.” See Boyer, 913 F.2d at 112.2°

I n Boyer, our Court of Appeals identified Snoot v.
Chi cago, Rock Island & Pacific RR Co., 378 F.2d 879 (10th G
1967), as a nodel for limted piercing of allegations to discover
fraudulent joinder. In Snoot, the Tenth Circuit noted that
limted piercing “does not nmean that the federal court wll pre-
try, as a matter of course, doubtful issues of fact to determ ne
renmovability; the issue nmust be capable of summary determ nation
and be proven with conplete certainty.” 1d. at 882 (internal
quotation marks omtted) (enphasis added). The Snoot plaintiff’s
conpl ai nt advanced a negligence claimagainst a railroad enpl oyee
whose j oi nder destroyed conplete diversity. Wen the railroad
renmoved to federal court on fraudul ent joinder grounds, it argued
that the railroad enpl oyee was not an enpl oyee and agent of the
railroad at the tine alleged in the conplaint. |n support

thereof, the railroad attached the naned enpl oyee's affidavit in

20 Defendants’ notice of renpbval m sapprehends our Court of
Appeal s's clear teaching on the remand standard. Defs.’ Not. of
Renmoval 9 30-31. Despite defendants’ invocation of the notion
to dism ss standard, we do not apply this standard to a remand
inquiry.
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whi ch he swore that the railroad had term nated hi m"al nost
fifteen nonths before the collision", id. at 881; thus, he could
not have been "connected with the acts attributed to him" Id.
Moreover, plaintiff did not deny the allegations of the
affidavit. The Tenth G rcuit held that “[t]he non-liability of
[the enpl oyee] havi ng been established with conplete certainty
upon undi sputed evidence, it was then subject to summary

determnation[.]” Id. at 882.

3. Def endant s’ Argunents

The Tel edyne defendants devote consi derable attention
to the fraudul ent joinder issue. They attack the joinder on two
grounds. They contend in both the Notice of Renoval and their
Response in Qpposition to Plaintiffs’ Mtion to Remand that (1)
no vi abl e cause of action exists against the Pennsyl vania
def endants, and (2) no reasonable basis in fact or colorable
ground supporting the clai magainst the Pennsyl vani a def endants
exi sts because the Pennsyl vani a defendants all egedly ceded al
liability to other entities pursuant to subsequent asset and
liability transfer agreements and corporate reorganizations.

As w il be seen, defendants fail to carry their *“heavy

burden” of showi ng that the Pennsylvani a defendants were
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fraudulently joined. Specifically, under the facts in the record
that we reviewed for our inquiry, defendants’ failed to show that
(1) plaintiffs’ negligent design claimagainst non-nmanufacturing,
non-sel ling defendants is not viable under Pennsylvania | aw, and

(2) there is “no reasonable basis in fact or colorable ground” in

support of plaintiffs’ negligent design claim?

a. The Viability of the Cause of Action

(1) Defendants’ Argunent

The Tel edyne defendants assert that:

[S]ince there is no valid cause of action
agai nst a defendant that allegedly designed
an engi ne many years ago, but no | onger owns
t he business and, in fact, ceased owning the
busi ness al nost six years before the engine
was manufactured or sold -- the joinder is
fraudulent. . . . There is no liability under
t he causes of action asserted by Plaintiffs
agai nst an entity that neither manufactured
nor sold the engine in question.

Tel edyne Defs.” Mem of Lawin Oop’'n to Remand 5; see al so Defs.

Not. of Renoval Y 52-55. The Tel edyne defendants further argue

21 BEven if fraudul ent joinder were not applicable in the forum
def endant rul e context, defendants’ argunent still fails.
Plaintiffs conplaint identifies TDY, Allegheny Technol ogi es, and
Al | egheny Tel edyne as corporations that maintain their principal
pl aces of business at 1000 Six PPG Pl ace, Pittsburgh,

Pennsyl vani a 15222. Pls.’s Conpl. 19 8-10. On these facts al one,
the renoval statute’s plain | anguage woul d oblige us to remand
this case. See Trackw se Sales Corp., 66 F.3d at 48.
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that “the allegations of negligent design against TDY Industries,
Inc. do not establish a colorable | egal cause of action in the
first place against an entity that did not manufacture or sell
the engine[.]” Teledyne Defs.” Mem of Lawin Opp’'n to Remand
5.2 |n fact, they assert that “Plaintiffs have cited no

deci sion from Pennsyl vania (or any other court) where a def endant
that did not manufacture or sell an engine was held liable for a
design defect regarding that engine . . . . [instead plaintiffs

cite Cox v. Shaffer, 302 A 2d 456 (Pa. Super. C. 1973) (per

curiam)] which acknow edge[s] the existence of liability for a

desi gn defect of a defendant which manufactured and sold the

all egedly defective engine”. 1d. at 8 n.5 & acconpanyi ng text

(enmphasis in original).

The Tel edyne defendants al so contend that Pennsyl vania
state |l aw and Restatenent (Second) of Torts 8§ 402A forecl oses
strict products liability clains and those alleging breaches of
express and inplied warranties against a party that is neither a
manufacturer nor a seller. 1d. 6-7; Defs.” Not. of Renoval 11

53-54.

22 Because we decide this litigation on another basis, we need
not reach defendants’ argunent refuting plaintiffs’ “alter-ego”
l[iability theory.
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(2) Application

Def endants’ contention that plaintiffs have not
asserted a vi abl e negligent design claimagainst the Pennsyl vani a
def endants does not persuade. As an initial matter, the Tel edyne
def endants m sapprehend which party in this litigation bears the
burden of showing that there is “no reasonable basis in fact or
col orabl e ground supporting the claimagai nst the joined
defendants.” Wiile it may be true that plaintiffs do not cite a
source of Pennsylvania | aw where a non-manufacturer or seller is
found to be liable for a design defect, the onus is not on
plaintiffs to prove this point. To the contrary, defendants bear
t he burden of show ng that a non-manufacturer or non-seller is

free of liability because renovi ng def endants have the burden of

show ng that renoval is proper on fraudul ent joinder grounds.
See Boyer, 913 F.2d at 111. The case |aw and the fraudul ent
standard’ s plain | anguage i npose defendants’ burden, as only

def endants have the notivation to show that “no reasonabl e basis
in fact or col orable ground” exists.

Second, Cox v. Shaffer, 302 A 2d at 457, 2 recogni zes

2 Plaintiffs specifically allege that at | east one of the
Pennsyl vani a def endant’s knowl edge of this defect notivated the
def endants’ corporate reorgani zations. See, e.g., Pls.” Conpl. 1
15 (“due to the know edge of defects in engi nes manufactured by
TCM and its growing liabilities, the Al egheny Tel edyne conpani es
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negligent design liability under Pennsylvania |aw so | ong as

“def endant knew or shoul d have known of the defect.” Defendants’
subm ssion m stakenly confl ates Pennsylvania s strict products
l[iability and negligent design defect jurisprudence. The
Superior Court of Pennsylvania has recently stated that
“[plursuant to Pennsylvania |aw, a negligent design defect claim
is considered to be distinct from and not subsunmed within, a

strict liability design defect claim” Lance v. Weth, 4 A 3d

160, 166 (Pa. Super. C. 2010). Defendants correctly note that
Pennsyl vani a only hol ds nmanufacturers and sellers strictly liable

under a theory of products liability, but neither Pennsylvania

| aw nor defendants’ argunents mandates that the sanme al so hol ds

under a negligent design defect theory. See id. Lance only

states that the Pennsylvania Suprene Court expressly adopted The
Rest at ement (Second) of Torts 8§ 402A" s endorsenent of strict
products liability against sellers. Though Lance observes that 8§
395 addresses negligent design liability against manufacturers,
the Superior Court did not state that the Pennsylvania Suprenme
Court expressly adopted 8 395 (pertaining to negligent design

li1ability agai nst manufacturers). Nor does Lance, or any other

spun off TCM purportedly to shed itself of liabilities” and
“Al |l egheny conceal ed its know edge of defects in the accident
nodel engi ne and ot her substantially simlar engines”).
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Pennsyl vani a opi nion that we have found, hold §8 395 to be the

final word on the Commonweal th's negligent design liability |aw.
Though defendants are correct that Cox holds a

bui | der/ manufacturer |iable under the facts of that case, we

cannot agree that the court’s finding of builder/manufacturer

l[iability logically precludes non-manufacturer or non-seller

litability. There is no reasoning in Cox to suggest such an

outcone, and our review of the Summary of Pennsyl vani a

Juri sprudence suggests that the opposite conclusion is correct:

“A duty of care extends to designers of a product which have no
part in the actual manufacture of that product and to designers
and manufacturers of the process by which a product is

manuf actured.” 3A Summary of Pennsyl vani a Juri sprudence Torts 8§

41:176 (2d ed. current through Cctober 2011) (enphasis added).
Taki ng our cue from page nine of the Tel edyne defendants’
Response in Qpposition to plaintiffs’ notion to remand, we w ||

refrain from*“creat[ing] new doctrines expanding state |aw,” see

Gll, 399 F.3d at 402, nor will we “tortur[e] state law into
strange configurations or precipitously . . . blaze new and
unprecedented jurisprudential trails”. Indeed, we believe

preci sely such outconmes could followif we accepted defendants’
construction of Pennsylvania negligent design defect tort
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ltability. See Kotler, 926 F.2d at 1224; Tel edyne Defs.’” Mem of

Law in Opp’'n to Remand 9. %

b. The “Ceded Al Liability” Contention

(1) Def endant s’ Ar gunent

The Tel edyne defendants argue that the Pennsylvania
defendants ceded all of their liability to other entities through
a conplex history of asset and liability transfer agreenments and
corporate reorgani zati ons, such that “[n]one of the
[ Pennsyl vani a] Defendants had any association with TCM, Inc.] at
the time the engine in question was manufactured and sold.”

Defs.” Not. of Renpval 9 36-51. This attenpt to shoehorn this
case into the Snmoot footprint will not work.

In support of their “no liability” argunent, defendants
rely upon Ms. Melanie S. Cibik’s declaration. G bik is the Vice
President, Associate CGeneral Counsel, and Assistant Secretary for
Tel edyne Technol ogi es | ncorporated. Based upon her personal
know edge and revi ew of business records, she opines that in 1999

Tel edyne Technol ogi es | ncor por at ed:

24 Because we find plaintiffs are not precluded fromasserting a
negl i gent design cl ai magai nst the Pennsyl vani a defendants, we do
not reach the viability of plaintiffs’ strict products liability,
breach of express and inplied warranties, and negligent
infliction of enotional distress clains agai nst the Pennsyl vani a
def endant s.

38



[Alcquired the assets and liabilities of

Tel edyne Continental Mdtors - Piston

Engi nes[, an uni ncor porated subdivision of

one of the Pennsylvani a defendants, pursuant

to the terns of a Separation and Distribution

Agreenent]. As part of that transaction,

Tel edyne Technol ogi es | ncor porat ed assuned

responsibility for liabilities of general

avi ation piston engi nes production by

Tel edyne Continental Mtors when it was part

of Tel edyne Industries, Inc. (one of the

[ Pennsyl vani a] Def endants) .
Cbik Decl. 1 9. Then, in 2001, Tel edyne Technol ogi es
| ncorporated s Tel edyne Continental Mtors - Piston Engi nes
division's assets were transferred to TCM Inc. and TCM Inc.
assuned all “responsibility for the potential liability of the
former Tel edyne Continental Mtors - Piston Engines division
arising fromthe operation of the business[,]”, “including but
not limted to any liabilities that may have arisen before
Decenmber 1999[.]” 1d. ¢ 12. Following this transaction, and
pursuant to a Decenber 11, 2010 Purchase Agreenent, “Tel edyne
Technol ogi es | ncorporated conpleted the sale of all issued and
out standi ng capital stock of Tel edyne Continental Mdtors, Inc.

to Technify Motor (USA) Inc. [on April 19, 2011]”. 1d. Y 14.

Soon thereafter, TCM Inc. changed its nanme to Conti nental

Motors, Inc. (“CM”), and “CM retained all liabilities for any

aviation product liability clains asserted against CM before or
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after the sale that occurred on April 19, 2011.” 1d. (enphasis

added) .

(2) Application

First, it is difficult to reconcile the Tel edyne
defendants’ simlar, but significantly divergent, statenents in
their Notice of Renobval and Menorandum of Law in Qpposition to
Remand. ?® In the Notice of Renoval, defendants allege that CM
retained all “aviation product liability clainms” exposure brought
against itself before and after a certain date, but in their

subsequent statenent they allege that CM retained all “aviation

25

Conpare Defs.’ Not. of Renoval § 55 (enphasis added) (“CM

retained all liabilities for any aviation product liability
clains asserted against CM before or after the sale that
occurred on April 19, 2011. . . . CM has assuned any and al

liabilities asserted by Plaintiffs in this case against TCM,
Inc.], Teledyne Technol ogi es I ncorporated and the [Pennsyl vani a]
Def endants whether Plaintiffs’ clains are based on strict
l[tability, negligence, breach of express or inplied warranties,
or negligent infliction of enotional distress”) with Tel edyne
Defs.” Mem of Lawin Opp’'n to Remand 8 (enphasis added) (citing
Cibik Decl. 11 12, 14) (“CM retained all liabilities for any
aviation liability clains arising fromthe operation of Tel edyne
Continental Mdtors before or after the sale that occurred on
April 19, 2011. . . . CM has assunmed any and all liabilities
asserted by Plaintiffs in this case against TCM, Inc.], Tel edyne
Technol ogi es | ncorporated, and the [Pennsylvani a] Defendants

whet her Plaintiffs’ clains are based on strict liability,
negl i gence, breach of express or inplied warranties, or negligent
infliction of enotional distress.”).
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ltability clains,” generally. |If the defendants cannot assert
w th any degree of consistency which liabilities CM retained
(and, by inplication, which liabilities nmay or may not have
remai ned with the Pennsyl vani a def endants), we cannot cone to a
Snoot -1 i ke conclusion that there is “no reasonable basis in fact
or col orable ground supporting” plaintiffs’ clains against the
Pennsyl vani a def endant s.

Second, if we pierce plaintiffs’ allegations & |la
Snoot, we find that the Tel edyne defendants’ reliance on the
Ci bik Declaration fails to foreclose the Pennsyl vani a defendants’
l[tability with any degree of certainty. One can hardly
characterize plaintiffs as | eaving these factual allegations
unchal I enged as they were in Snoot. Pls.” Mt. to Remand 5 (“As
for TDY . . . [one of the Pennsylvania defendants], it is the
corporate entity directly responsible in tort for the negligent
design of the 1O-550-N engine[.]”).2%® Unlike the plaintiff in
Snoot, plaintiffs here indeed contest the G bi k Declaration and
t he Tel edyne defendants’ assertion that the Pennsyl vania

defendants retain no liability.

26 The Oxford English D ctionary defines responsi ble as "liable
to be called to account.” Xl Il The Oxford English D ctionary 742
(2d ed. 1989).
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C bik’s own words preclude us from hol ding that the
Pennsyl vani a def endants have no liability exposure. At best,
Cibik’s statenents are anbi guous about what liabilities were and
were not transferred. It is by no neans clear what the | ocution
“l'iabilities of general aviation piston engines production”

i ncludes or excludes. Rather to the point, the | anguage does not
resol ve where negligent design liability is included within this
“production” category.

Furthernore, the two subsequent liability transfer
transactions appear to be premsed on this initial liability
transfer. Thus, analyzing these |later transactions sheds little
[ight on what, if any, liability remains wth the Pennsylvani a
def endants. Nevertheless, Cbik s statenents on these subsequent
transactions are simlarly anbi guous about what liabilities were
and were not transferred when TCM Inc. assunmed “liability .
arising fromthe operation of the business.” In addition,

Ci bik’s concluding remark by strong inplication | eaves the door
open for plaintiffs’ contention that the Pennsylvani a defendants
retain tort liability for negligent design. She declares only
that “CM retained all liabilities for any aviation product
liability clains.” As our analysis above shows, product
l[iability and negligent design are distinct sources for tort
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[1ability under Pennsylvania |aw. Thus, G bik’s statenent
under m nes defendants’ contention that the Pennsyl vania

def endants ceded all their negligent design liability. Based on
C bik’s Declaration, we cannot “establish with conplete certainty
upon undi sput ed evi dence” that the Pennsylvani a defendants have
no liability exposure under a theory of negligent design. See

Snoot, 378 F.2d at 882.

C. Plaintiffs' Request for Fees and Costs

Lastly, plaintiffs urge us to award themthe fees and
costs they incurred as a result of defendants’ renoval. The
removal statute provides that a remand of a case to state court
“may require paynent of just costs and any actual expenses,
including attorney fees, incurred as a result of the renoval.”
28 U.S.C. 8 1447(c). CQur Court of Appeals in Mnts v.

Educational Testing Service, 99 F.3d 1253, 1260 (3d GCr. 1996),

held that “a district court has broad discretion and may be
flexible in determ ning whether to require the paynent of fees
under section 1447(c).” The renoval need not have been
inprovident or in bad faith to justify an award of fees. |[1d.
The Suprenme Court has el aborated on the standard we are

to apply, holding that:
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[ T] he standard for awardi ng fees should turn
on the reasonabl eness of the renoval. Absent
unusual circunstances, courts may award
attorney's fees under 8§ 1447(c) only where
the renoving party | acked an objectively
reasonabl e basis for seeking renoval
Conversely, when an objectively reasonabl e
basi s exists, fees should be denied.

Martin v. Franklin Capital Corp., 546 U S. 132, 141 (2005). The

Court al so explained that this standard “recogni ze[s] the desire
to deter renoval s sought for the purpose of prolonging litigation
and i nposing costs on the opposing party, while not underm ning
Congress' [s] basic decision to afford defendants a right to
remove as a general matter, when the statutory criteria are
satisfied.” [d. at 140.

Def endants coll ectively had no objectively reasonabl e
basis for seeking renoval here. Defendants’ federal question
argunments ignore our Suprenme Court’s teaching in MVeigh. Their
noti ce of renoval and subsequent filings m scharacterize
plaintiffs’ conplaint as challenging the FAA the Federal
Aviation Act, and FARs, and fail to identify a single paragraph
in the original conplaint to substantiate these contentions.

Def endants al so ascribe no significance to the fact that this
litigation involves purely private parties. Defendants ignore

our Court of Appeals’ s separation of the applicable standard of
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care owed in the aviation context fromthe continued viability of
traditional state |aw renedies.

Def endants’ fraudul ent joinder argunents repeatedly and
m st akenly confl ate Pennsylvania law s strict product liability
and negligent design liability, leading themto msstate
Pennsyl vania | aw. They m sconstrue the renoval burden allocation
and argue that plaintiffs, and not they, have the duty to prove
that renoval was proper. Defendants’ allegation-piercing
argunents also rely upon a Declaration that is riddled with
i nconsi stences and anbiguities that preclude us froma Snoot-1ike
finding that the Pennsylvani a defendants thensel ves retain no
liability.

G ven defendants’ |ack of an objectively reasonabl e
basis to renove this action, we find it all the nore surprising
that the two different sets of defendants actually have endorsed
each other’s subm ssions in this matter. Defendants’ |ack of
obj ective evaluation of each other’s subm ssions prolonged this
litigation and i nposed costs both on the opposing parties and on
t hensel ves.

Thus, the Order acconpanying this Menmorandum wil |
oblige plaintiffs to pronptly file a fee petition accounting for
“just costs and any actual expenses, including attorney fees,
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incurred as a result of the renoval,” that they incurred in
preparing the notion to remand, notion to stay and the first set
of responses in opposition to the Tel edyne and G rrus defendants’
respective notions to dismss.? Gven both defendants' active

i nvol venent in this matter, they will share equally in the

di vision of these fees and costs.

BY THE COURT:

__\s\Stewart Dal zel

 Odinarily, we would linmit fee-shifting to the reasonable

| egal services incurred solely in connection with the notion to
remand. But here, where the first notion to dismss was filed
seven days after renoval, plaintiffs had to respond on pain of
our treating the Rule 12 notions as unopposed under our Local R
Cv. P. 7.1(c). Thus, those expenses were bound up with

def endants' inprovident renoval. The anended conpl aint and
services associated with it are, however, another matter that we
wi |l not enconpass in the fee-shifting.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JACK YELLEN, et al. ) ClVIL ACTI ON
V.

TELEDNE CONTI NENTAL :
MOTORS, INC., et al. : NO 11-3325

ORDER

AND NOW this 6th day of Decenber, 2011, upon
consi deration of defendants Continental Mtors, Inc., Tel edyne
Technol ogi es I ncorporated,* TRY Industries, Inc., and Allegheny
Technol ogi es I ncorporated’s (collectively, the “Tel edyne
def endants”) notice of renoval (docket entry # 1), plaintiffs
Jack Yelled, Dana Mdffett, Cynthia J. Tobin, Daniel Bozeman and
Lesl ey Bozeman’s (collectively, the “plaintiffs”) notion to
remand to state court (docket entry # 15), plaintiffs’ notion to
stay (docket entry # 21), defendants Cirrus Design Corp., Crrus
Aircraft Corp., and Cirrus Industries’s (collectively, the
“Cirrus defendants”) response in opposition to renmand (docket
entry # 22), the Tel edyne defendants’ notion to dism ss the
anended conpl aint (docket entry # 23), the Tel edyne defendants’
response in opposition to remand (docket entries ## 25-26), the

Crrus defendants’ notion to dism ss the anended conpl ai nt

! The caption on the docket incorrectly spells "Tel edyne".



(docket entry # 27), the Tel edyne defendants’ response in
opposition to the notion to stay (docket entry # 28), the Crrus
def endants’ response in opposition to the notion to stay (docket
entry # 29), plaintiffs’ notion for leave to file reply in
support of their notion to remand (docket entry # 30), the
Tel edyne defendants’ response in opposition thereto (docket entry
# 32), plaintiffs’ response in opposition to the notion to
di sm ss (docket entry # 34), the Tel edyne defendants’ notion for
|l eave to file reply in support of notion to dism ss the anmended
conpl ai nt (docket entry # 36), the Crrus defendants’ notion for
| eave to file reply in support of notion to dismss the anmended
conpl ai nt (docket entry # 37), plaintiffs’ response in opposition
to notion for leave to file reply in support of notion to dismss
t he anended conpl aint (docket entry # 38), and in accordance with
t he acconpanyi ng Menorandum and the Court also finding that
additional replies were unnecessary to decide this renmand
guestion, it is hereby ORDERED t hat:

1. Plaintiffs’ notion to renmand (docket entry # 15)
i s GRANTED;

2. This case is REMANDED to the Court Common Pl eas of

Phi | adel phi a County, Pennsyl vani a;



3. By Decenber 13, 2011, Plaintiffs shall FILE a fee
petition accounting for “just costs and any actual expenses,
including attorney fees, incurred as a result of the renoval,”
supported by the requisite billing and expense records, and
clearly itemzing the costs and fees incurred in preparing the
nmotion to remand, notion to stay, and the first set of responses
in opposition to the Tel edyne and G rrus defendants’ respective
nmotions to dismss, with the Tel edyne defendants and G rrus
def endants’ separate responses to the fee petition due by
Decenber 20, 2011;

4. Plaintiffs’ notion to stay (docket entry # 21) is
DENI ED AS MOOT;

5. The Tel edyne defendants’ notion to dism ss the
anended conpl aint (docket entry # 23) is DENIED AS MOOT;

6. The G rrus defendants’ notion to dism ss the
anmended conpl ai nt (docket entry # 27) is DENI ED AS MOOT,

7. Plaintiffs’ notion for leave to file reply in
support of plaintiffs’ notion to remand (docket entry # 30) is
DENI ED;

8. The Tel edyne defendants’ notion for |leave to file
reply in support of notion to dism ss the anmended conpl ai nt
(docket entry # 36) is DEN ED AS MOOT;
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9. The Cirrus defendants’ notion for |eave to file
reply in support of nmotion to dism ss the anended conpl ai nt
(docket entry # 37) is DENIED AS MOOT; and

10. The Cderk of Court shall CLOSE this case

statistically.

BY THE COURT:

__\s\Stewart Dal zel |
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