I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: AMERI CAN | NVESTORS

LI FE | NSURANCE CO. ANNUI TY : MDL DOCKET NO. 1712
MARKETI NG AND SALES PRACTI CES
LI TI GATI ON
MEMORANDUM
McLaughlin, J. Decenber 6, 2011

The defendants, AnerUs G oup Conpany,! AmerUs Annuity
G oup Conpany, Anerican Investors Life Insurance Conpany, AmerUs
Li fe I nsurance Conpany,? Creative Marketing |nternational
Corporation, and |Insurance Agency Marketing Services, Inc., nove
the Court to enforce its final order and judgnment agai nst cl ass
menber Alvany E. WIlson. The defendants nove to have the Court
permanently enjoin Wlson fromlitigating a civil action against
themthat she instituted in the Crcuit Court, Hillsborough

County, Florida, styled Wlson v. Albertson, et al., No. 11-7478

(the “Florida Action”). M. WIlson, the plaintiff, cross-noves
for relief fromjudgnent under Rule 60(b). The Court wll grant

t he defendants’ notion and deny the plaintiff’s notion.

Backgr ound

The final order and judgnment at issue in the

L AnerUs Group Conpany is now known as Aviva USA
Cor por ati on.

2 AnerUs Life Insurance Conpany is now known as Aviva Life
and Annuity Conpany.



defendants’ notion pertains to a multidistrict litigation
proceedi ng i nvol ving six consolidated putative class action
| awsuits, the ol dest of which had been pending before the Court

si nce 2004. In re AmM Investors Life Ins. Co. Annuity Mtg. &

Sales Practices Litig. (Inre Am Investors), 263 F.R D. 226,

228-29 (E.D. Pa. 2009). 1In their pleadings, the plaintiffs
clainmed that the defendants perpetrated a schene to sel
investnments to the class through m srepresentati ons and om ssi ons
about the characteristics of the investnments. They alleged that
t he defendants targeted and i nduced the class to buy conpl ex,
|l ong-termdeferred annuities that lacked liquidity. 1d. at 230.

After years of litigation, on July 16, 2009, the
plaintiffs filed their unopposed notion for prelimnary approval
of a class-wi de settlenent, certification of a class, and an
order directing issuance of notice to the class. They attached
to their notion the parties’ stipulation of settlenent
(“stipulation of settlenent” or “settlenent stipulation”) and
proposed formof class notice. On July 28, 2009, the Court
i ssued an order prelimnarily approving the settlenment and the
notice. 1d. at 229.

To facilitate notice of the settlenent, counsel in the
action retained Rust Consulting, Inc., a settlenent adm nistrator
specializing in class action notification and settl enent

admnistration. 1d. at 232. On August 28, 2009, the settlenent



adm ni strator di ssem nated 387, 263 copi es of the Court-approved
class notice to the |ast known addresses of the class nenbers via
first-class, postage prepaid nmail. The notice described the
action, the applicable ternms, the class clains, and the forns of
relief available. It discussed the class nenbers’ right to be
heard at the fairness hearing, their right to exclude thensel ves
fromor object to the settlenent, and the procedure to effectuate
an exclusion or objection. 1d. It also discussed the binding
effect of the settlenent for those who chose not to opt out by
Cctober 13, 2009. 1d.; see Notice at 2, 3, 15, 16, Attach. 5 to
Pl's.” Unopposed M for Final Approval of Settlenent, C ass
Certif., & Award of Attys’ Fees & Costs & Incentive Paynents.

Specifically, the notice explained nmultiple tines
t hroughout that if a recipient of the notice did not properly
exclude himor herself, then he or she could not bring suit
agai nst the defendants. For exanple, in the section entitled
“Sunmary of Your Legal Rights and Options in this Settlenent,”
the notice expl ai ned:

[I1]f you do nothing in response to this

Notice, you will give up all rights to sue

any of the Defendants in this case . . . as

wel | as the person(s) who sold your policy

and certain other released parties included
as “Rel easees”® in the Stipulation of

3 The stipulation of settlenent defines “Rel easees” as:

[1]ndividually and col |l ectively, the
Def endants and O her Defendants and the
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Settlenment, concerning the policy or the
manner in which it was marketed or sold, or
any other legal clains that were nmade or
coul d have been made in this case, as nore
fully described in the Stipul ation of

Settl enment.*

Notice at 2. In response to the question, “What am | giving up
to get a settlenent benefit or stay in the Cass?”, the notice
answer ed:

Unl ess you properly exclude yourself, you are

Def endants’ and O her Defendants’ respective
past, present, and future parent conpanies,
subsidiaries, affiliates, predecessors,
successors and assigns, together with each of
t he Defendants’ and O her Defendants’
respective past, present, and future
officers, directors, enployees,
representatives, attorneys, and agents

(it ncluding, without Iimtation, those acting
on behal f of Defendants and within the scope
of their agency), all Agents, including,
without limtation, | M3 and other marketing
organi zations involved in any way, directly
or indirectly, in the marketing, sale, and
servi cing of Conpany Annuities, and all of
such Rel easee’s heirs, adm nistrators,
executors, insurers, predecessors, successors
and assigns, or any of them and including
any person or entity acting on behalf or at
the direction of any of them

Settlement Stip. X A l, Attach. 1 to Pls.” Unopposed M for
Prelim Approval of Settlenment, Certif. of Settlenent O ass, &
Order Directing Issuance of Notice to the Class. This definition
was incorporated into the Court’s final order and judgnment. [In
re Am Investors, 263 F.R D. at 247.

* The notice explained that the stipulation of settlenent
was avail able on the settlement informational website,
www, MDL1712sett| enment.com and a copy coul d be obtai ned by
contacting the settlenent adm nistrator at the address and
toll-free tel ephone nunbers provided in the notice.
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staying in the Cass, and that neans: (1)
that you can’t sue, continue to sue, or be
part of or receive any benefits in or from
any other lawsuit, arbitration,

adm ni strative or regul atory proceeding,
order, or other |egal proceedi ng anywhere
agai nst the Defendants, the persons who sold
your policy, and/or certain other released
parties included as “Rel easees” under the
Stipulation of Settlenent, about your policy
or the manner in which it was marketed or
sold, or any other legal clains that were or
coul d have been nmade in this case against the
Def endants and/ or the other Rel easees; and
(2) that you give up, or release, any and al
cl ai s agai nst the Defendants and/or the

ot her Rel easees — regardl ess of whether they
are presently known or suspected, presently
unknown or unsuspected, presently existing,
or mght exist in the future — falling under
the “Rel eased Transactions,”® as defined in

®> The stipulation of settlenent defines “Rel eased
Transacti ons” as:

(a) the design, devel opnent, marketing,

offer, solicitation, application,
underwriting, acceptance, issuance, sale
(including, without Iimtation, in connection
with the issuance of a Conpany Annuity as a
repl acenent for a non-Conpany annuity or

anot her Conpany Annuity), presentation,
illustration, projection, purchase,

operation, performance, interest crediting,
charges, adm ni stration, servicing,

retention, and/or replacenent (by neans of
surrender, partial surrender, |oans
respecting, wthdrawal and/or term nation of
any annuity) of or in connection with (1) the
Contracts or (2) any annuity sold or to be
sold or offered in connection with, or
relating in any way directly or indirectly to
the sale or solicitation of, the Contracts,

or external or internal replacenents of
annuities issued by the Conpanies, (b) the
mar keti ng, sale, delivery, and/or perfornmance
of any products, plans, or services in
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the Stipulation of Settlenent.
Notice at 15. In response to the question, “If | don’t exclude
nmyself, can | sue the Defendants for these kinds of clains
|ater?”, the notice explained:

No. Unless you validly exclude yourself, you

give up the right to sue the Defendants, the
persons who sold your policies, and ot her

parties included as “Releases” . . . for the
clains and |l egal issues that this settlenent
resolves. If you have a pending | awsuit,

speak to your lawer in that |awsuit about
this Notice imrediately. You nust exclude
yourself fromthis Cass to continue your own
| awsui t .

Notice at 18 (enphasis in original). WIson does not dispute

t hat she received the Cass Notice or that she did not exclude

herself fromthe class in October 2009. Aff. of Al vany E.

Wlson, Pl. Mbt. Ex. (“WIlson Aff.”) (ECF No. 541); Pl. Mt. { 1.
On Novenber 6, 2009, the Court held a fairness hearing

on the proposed class settlement. In re Am Investors, 263

F.R D. at 233. Counsel for both the plaintiffs and the

def endant s appeared at the fairness hearing and spoke on behal f

connection with, or relating to or allegedly
relating to, the marketing, purchase, or sale
of a Contract, and (c) any and all matters
concerning or relating to this Settlenent
(including, without Iimtation, the award,

el ection, and/or inplenentation of any
Settlenment Relief with respect to a
Contract).

Settlement Stip. X. A 2. This definition was incorporated into
the Court’s final order and judgnent. [In re Am lnvestors, 263
F.R D. at 247-48.




of their clients. |1d. at 234. No class nenbers or objectors
made an appearance at the hearing. 1d.

On Decenber 18, 2009, the Court certified the class and
approved the settlenent, holding that the class and settl enent
met the requirenents of Rule 23 of the Federal Rules of G vil
Procedure and conported with the United States Constitution. The
settlenment stipulation included a rel ease and wai ver, which the
Court expressly incorporated into its final order and judgnent.
In specific part, it read:

The Naned Plaintiffs and all O ass Menbers,
on behal f of thenselves, their heirs,

assi gns, executors, admnistrators,
predecessors, and successors, and any ot her
person or entity purporting to claimon their
behal f, hereby expressly and generally

rel ease and di scharge the Rel easees from any
and all causes of action, . . . whether such
clainms are based on federal, state, or |oca

| aw, statute, ordinance, or regulation . . .,
contract, common |aw, or any other source,
relating to any Conpany Annuities and that
were or could have been asserted agai nst

Def endants in the Conplaint . . . based on or
related to the facts alleged in the
Conpl ai nt .

Id. at 248. The release also noted that the plaintiffs

agree that they shall not now or hereafter
institute, maintain, assert, join, or
participate in, either directly or
indirectly, . . . any action or proceedi ng of
any kind agai nst the Rel easees asserting
causes of action . . . that are based on or
related to the facts alleged in the
Conpl ai nt .

Id. at 249.



The Court entered a pernmanent injunction barring class
menbers fromfiling, comrencing, prosecuting, and maintaining a
lawsuit that would relitigate the causes of action, or the facts
and circunstances related to the causes of action. It also
retained jurisdiction for all matters relating to the
adm ni stration, consunmation, enforcenent and interpretation of
the settlenent stipulation and final order and judgnent. 1d. at
250-51, 252.

The class is defined as: “All persons and entities that
pur chased Conpany Annuities issued during the Class Period and
all persons and entities to which an ownership interest in such
Conpany Annuities was subsequently assigned or transferred, or
that otherwi se held any interest as an Omer in such Conpany
Annuities, during the Cass Period.” The class period is from
January 1, 1998, up to and including July 28, 2009, and it
consi sts of approximately 387,000 individuals. 1d. at 230-31.

In the Florida Action, WIson has brought clains
agai nst her insurance agent Paul a Al bertson, Al bertson’s advisory
conpany, Aviva, and several other |ife insurance conpanies.

W son alleges that Al bertson msled her as to the nature and
suitability of certain investnents, forged her signature on
certain instrunents, and fraudulently converted funds that WI son
had entrusted to Al bertson. Conpl. Y 12-35, WIson v.

Al bertson, No. 11-7478 (Fla. Gr. C.), Def. Mt. Ex. 1 (“Fla.



Conmpl . ") .

The conplaint in the Florida Action alleges that “in
June 2008" several of Ms. WIlson’s annuities were replaced and
the proceeds used to fund an Anerican Investors Life Insurance
Conpany annuity, dated July 9, 2008. Fla. Conpl. 1Y 27-28.

In the Florida Action, WIson asserts five causes of
action agai nst Aviva based upon the sale of her annuity:
(1) common law fraud; (2) breach of fiduciary duty; (3) unjust
enrichnment; (4) negligence and gross negligence and negli gent
supervision; and (5) exploitation under Fla. Stat. 8§ 415.102 et
seq. Fla. Conpl. These causes of action arise fromallegations
that Aviva failed to review the annuity application or recklessly
di sregarded its suitability; negligently failed to require that
Al bertson explain the reason for replacing the annuities; failed
to properly supervise Al bertson or intercede when she nade
unsui t abl e recommendati ons; and made m srepresentations of
material information regarding the nature and sale of the
annuities. Fla. Conpl. 1Y 29, 32, 42, 51.

Al t hough W1 son acknow edges that she received the
Class Notice and failed to exclude herself fromthe class, she
noves under Fed. R Civ. P. Rule 60(b)(6) for relief from
judgnent to permt her to opt out of the settlenent class.
W son argues that she was “constructively prevented from know ng

and exercising her right to opt out” because Al bertson, in



addition to the fraudul ent behavior outlined in the conplaint,
“constructively prevented” WIlson from “know ng and exerci si ng
her right to opt out.” Pl. Mdt. 4. |In addition, the plaintiff
argues that during the tine period where she was required to opt
out of the settlenent class, she was “suffering froma serious
heart condition that affected ny capacity to function in the
tasks of daily living.” WIson Aff. § 7. She argues that this
constitutes “extraordinary circunstances” justifying relief from

j udgnent under Rul e 60(b)(6).°

1. Analysis

The AIl Wits Act enpowers district courts to “issue
all wits necessary or appropriate in aid of their respective

jurisdictions and agreeable to the usages and principles of |aw

28 U S.C. 8 1651; Inre Diet Drugs Products Liab. Litig., 369

F.3d 293, 305 (3d Gr. 2004). The Anti-Injunction Act, however,
limts a district court’s authority to enjoin state court

proceedi ngs to three exceptions: (1) when authorized by Congress,

® The defendants argue that Wlson’s notion is inproperly
brought under this Rule because her affidavit raises only
excusabl e negl ect, and thus her notion should instead be anal yzed
as one under Rule 60(b)(1), which would be tine-barred. See Fed.
R GCv. P. 60(c)(1) (providing that notions under Rule 60(b)(1)
nmust be brought within one year after the entry of judgnent,
whil e those under Rule 60(b)(6) must be brought “within a
reasonable tine”). \Wiere a party avers that circunstances beyond
her control, rather than nere negligence, resulted in her failure
to file on time, her notion may be treated as brought under
subsection (b)(6). See Pioneer Inv. Svcs. Co. v. Brunsw ck
Assocs. Ltd. P ship, 507 U. S. 380, 394-95 (1993).
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(2) toaidinits jurisdiction, or (3) to protect or effectuate

its judgnents. 28 U.S.C. § 2283; D et Drugs, 369 F.3d at 305.

The Court has authority to enjoin Wlson from
litigating the Florida Action against the defendants here in
order to aid in the Court’s jurisdiction. The Court of Appeals
for the Third Crcuit has held that a federal court may enjoin
state court proceedings to protect its jurisdiction when it is
“entertaining conplex litigation, especially when it involves a
substantial class of persons fromnultiple states, or represents

a consolidation of cases fromnultiple districts.” D et Drugs,

369 F.3d at 306; see In re Prudential Ins. Co. of Am Sal es

Practices Litig. (Prudential 11), 314 F.3d 99, 104-05 (3d G r

2002) (affirmng injunction barring litigation of plaintiffs’
state law clains based on “in aid of jurisdiction” exception).
District courts that oversee conplex federal litigation “are
especially susceptible to disruption by related actions in state

fora.” Prudential Il, 314 F.3d at 104.

Here, the Court retained its jurisdiction over this
conplex, multidistrict litigation “as to all matters relating to
the adm ni stration, consummati on, enforcenent and interpretation
of the Settlenent Stipulation and of this Final Order and
Judgenent.” The settlenent and final order rel eased the
def endants from pending and future actions involving clains

related to those alleged in the class conplaint, such as those

11



asserted by Wlson. Although permtting the Florida Action to
proceed woul d not necessarily vitiate the class settlenent on its
own, “permtting this kind of action would open up the
possibility of a large, or even an overwhel m ng, nunber of
collateral attacks on the settlenent itself,” provided the
387,000 nenber class. See id. at 104.

The Court is also enpowered to enjoin WIlson from
litigating the Florida action against the defendants under the
Anti-1lnjunction Act exception allowing district courts to protect
or effectuate their judgnents. This exception, founded on the
concepts of res judicata and coll ateral estoppel, was designed to
permt a federal court to prevent state litigation of an issue

that it previously decided. 1n re Prudential Ins. Co. of Am

Sales Practices Litig. (Prudential 1), 261 F.3d 355, 364 (3d G

2001) (quoting Chick Kam Choo v. Exxon Corp., 486 U.S. 140, 147

(1988)). As the Court of Appeals for the Third Crcuit has
noted, “It is now settled that a judgnent pursuant to a cl ass
settlenment can bar |ater clains based on the allegations
underlying the clainms in the settled class action.” |d. at 366.
Here, WIlson's annuities and the sal es transactions
associated wwth themfall within the scope of the settl enent
stipulation’s release and waiver. Her clains replicate those
found in the class conplaint, alleging the fraudul ent sal e of

|l ong-termdeferred annuities that were i nappropriate investnents
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for her. Pursuant to the release and waiver, WIson rel eased the
defendants from*“any and all causes of action, . . . whether such
clainms are based on federal, state, or local |aw, statute,

ordi nance, or regulation, . . . relating to any Conpany Annuities
and that were or could have been asserted agai nst Defendants in
the Conplaint . . . based on or related to the facts alleged in

the Conplaint.” [Inre Am lInvestors, 263 F.R D. at 248. The

class notice advised the class of this consequence, and W/I son
does not contest that her clains are subject to the release. The
rel ease and wai ver was incorporated into the Court’s final order
and judgnent, and it has cl ai mpreclusive and issue-preclusive

effect. See Prudential |, 261 F.3d at 367.

Rul e 60(b)(6) permts a district court to enter relief
fromjudgnment “under extraordinary circunstances where, W thout
such relief, an extrene and unexpected hardshi p woul d occur.”

Sawka v. Healtheast, Inc., 989 F.2d 138, 140 (3d Cr. 1993). The

party seeking relief has the burden of show ng that such hardship

will result in the absence of relief. Boughner v. Sec’'y of

Health, Educ. & Wlfare, 572 F.2d 976, 978 (3d Gr. 1978).

The plaintiff has not net that burden here. The
avernments of her affidavit and notion denonstrate that she
received the Class Notice, which the Court identified as the best
practicabl e notice under the circunstances, and failed to submt

a tinmely request for exclusion fromthe settlenent class. Her
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illness did not preclude her from conducting business with

Al bertson’s tax preparer, including sending her “all docunents
relating to the annuities” at issue in the class settlenent.

Wl son Aff. 1 3. The Court cannot conclude that WIson | acked
the capacity to opt out of the settlenent class. Courts that
have relieved parties fromfinal judgnents under Rule 60(b)(6)
where illness is alleged have relied upon additional factors
constituting extraordinary circunstances, such as near-total

i ncapacitation or incarceration and poverty resulting in default

judgnent. See, e.qg., Gty of Phila. v. Stone Int’l Res., Inc.,

No. 95-5362, at *4 (E.D. Pa. Cct. 9, 1996) (relieving party from
default judgnent where she nmade repeated requests to del ay
proceedi ngs due to her husband’s illness and death); ED C v.
Al ker, 30 F.R D. 527, 532 (E.D. Pa. 1962), aff’'d, 316 F.2d 236
(3d Cir. 1963) (collecting cases).

In addition, the m sl eading conduct of Al bertson or
Aviva in preventing Wlson fromlearning of the effect of the
j udgnent cannot justify relief under subsection (6) of the Rule.
The provisions of Rule 60(b)(6) and its other subsections “are

mutual |y exclusive.” Pioneer Investnent Svcs. Co. v. Brunsw ck

Assocs. Ltd. P ship, 507 U.S. 380, 393 (1993). Allegations of

“fraud . . . , msrepresentation, or msconduct by an opposing
party” are properly brought as a notion under subsection (3)

Wi thin one year of the entry of judgnent. WIson is thus unable
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to use Rule 60(b)(6) to circunvent the filing requirenents of
Rul e 60(b)(3).

Nor will “extreme and unexpected hardship” result from
the Court’s refusal to reopen its judgnent. WIson nmay avail
hersel f of the clains process set forth in the class settlenent,
and continue to pursue her clains against Al bertson, Al bertson’s
advisory firm and the other insurance conpanies that are
defendants in the Florida Action. After she received the C ass
Notice and failed to opt out of the settlenent class, barring M.
Wl son fromindependently litigating her clains against the
defendants here is neither extrene nor unexpected.

Wl son has not shown extraordi nary circunstances
justifying relief froma final judgnent under Rule 60(b)(6). Her
nmotion will be denied and the defendants’ notion to enforce wll
be grant ed.

An appropriate order shall issue separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: AMERI CAN | NVESTORS :
LI FE 1 NSURANCE CO. ANNUI TY ) MDL DOCKET NO. 1712

MARKETI NG AND SALES PRACTI CES
LI TlI GATI ON
ORDER

AND NOW this 6th day of Decenber, 2011, upon
consi deration of the defendants’ Mtion to Enforce Final Order
and Judgnent (Docket No. 540), the plaintiff’s Cross-Mtion Under
Fed. R Cv. P. 60(b) (Docket No. 541), the defendants’
consol i dated response thereto, and for the reasons stated in a
menor andum of | aw bearing today’s date, |IT IS HEREBY ORDERED t hat
the defendants’ notion is GRANTED and the plaintiff’'s notion is
DENI ED.

As set forth in the acconpanyi ng nenorandum the
plaintiff Alvany E. Wlson is ENJONED fromlitigating the clains
currently brought against Aviva Life and Annuity Conpany in the

action styled Wlson v. Albertson, et al., No. 11-7478, pending

in Crcuit Court, HiIlsborough County, Florida.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




