


1 At the sanctions hearing held on these motions, Plaintiff’s counsel acknowledged that at
the time the complaint was filed he was unaware as to whether Plaintiff would in fact be
pursuing a hazardous condition claim. (Feb. 22, 2011 Sanctions Hr’g. Tr. 6-7.)
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2 We note that Plaintiff turned over thirteen statements, one of which was a joint
statement by two witnesses, on November 4, 2010. Plaintiff later produced two additional
statements on December 8, 2010 in response to Defendants’ discovery demand. (Defs.’ Mot. 2;

at 3, n.1.)

7



8



9



10



11



3 We note that Plaintiff’s cross-motion also alleges that Defendants failed to comply with
their initial disclosure obligations, and asserts other violations related to Defendants’ counsel’s
conduct regarding the scheduling and conduction of depositions. We find that these arguments
either lack merit or do not warrant sanctions.
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4 We are at a loss to understand how statements provided by non-party individuals could
constitute “attorney-client” material.
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Whether Plaintiff is pursuing a premises liability and failure to warn claim (Plaintiff was not

intoxicated) or he is alleging that Havana’s staff continued to serve him alcohol (Plaintiff was

intoxicated), eyewitness statements regarding the events in question are certainly “discoverable

information” and may be used to support Plaintiff’s claim. Put more directly, this is the type of

“basic, substantive evidence” that should have been produced “without resort to the complications,

inefficiency, and litigiousness of discovery practice.” Id. Plaintiff should have known that the

witness statements would eventuallybe discoverable under Rule 26(b)(3)(A), and that producing the

statements piecemeal was not in any way designed to foster the fair and efficient exchange of

information.

Plaintiff’s “privilege” explanations also fall short. Both the 2008 and 2010 witness

statements solicited by Sruti Patel are clearly discoverable because they are eyewitness accounts of

the events in question, and Defendants surely could establish substantial need and undue hardship

to overcome any work product privilege claim. See FED. R. CIV. P. 26(b)(3)(A) (stating that work
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product materials may be discovered if the opposing party “shows that it has substantial need for the

materials to prepare its case and cannot, without undue hardship, obtain their substantial equivalent

by other means.”). Given the inconsistencies in Sruti Patel’s requests, Defendants could, at a

minimum, demonstrate that they had reason to believe that there could be an inconsistency between

the deposition testimony and the information contained in the witness statements. See Gargano v.

Metro-North, 222 F.R.D. 38, 40 (D. Conn. 2004) (“Substantial need may also exist if there is reason

to believe that there is an inconsistency between the deposition testimony given by a witness and the

information contained in the earlier statements of that witness.”)

The fact that Plaintiff’s counsel raises the work product privilege now, as a justification for

the lack of production, only compounds their discovery violations. As noted previously, if

information was going to be withheld, an obvious obligation follows to promptly notify Defense

counsel and provide a privilege log. See FED. R. CIV. P. 26(b)(5).

We also find that Plaintiff’s counsel’s conduct in failing to produce the police report during

initial disclosures, and in later omitting relevant portions of the report, violated Rule 26(a)(1)(A)(ii).

C. Sanctions

Rule 37 of the Federal Rules of Civil Procedure provides for a wide range of sanctions for

a party’s non-compliance with its discovery obligations, including discretion to deem facts as

established, bar evidence, dismiss the action, order payment of reasonable expenses, and inform the

jury of the party’s failure to disclose or supplement. See FED. R. CIV. P. 37(c)(1), 37(b)(2)(A). The

court has broad discretion in selecting the type and degree of sanction appropriate under the facts and

circumstances. Bowers v. NCAA, 475 F.3d 524, 538 (3d Cir. 2007).
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1. Plaintiff’s Request for Sanctions

In his Cross-Motion, Plaintiff requests an adverse inference instruction, reasonable attorneys’

fees and costs, and any other sanctions the Court deems appropriate.

a. Adverse Inference Instruction

We find that an adverse inference instruction is proper with respect to the destruction of the

video surveillance evidence. An adverse inference, or spoliation inference, is imposed to “level[]

the playing field” between the parties. Mosaid Techs. Inc., v. Samsung Elecs. Co., Ltd., 348 F.

Supp. 2d 332, 335 (D.N.J. 2004). This sanction allows the trier of fact to “receive the fact of the

document’s nonproduction or destruction as evidence that the party that has prevented production

did so out of the well-founded fear that the contents would harm him.” Brewer v. Quaker State Oil

Ref. Corp., 72 F.3d 326, 334 (3d Cir. 1995). A spoliation inference should be imposed where: (1)

the evidence in question was within the party’s control; (2) there appears to have been actual

suppression or withholding of the evidence; (3) the evidence in question was relevant to the claims

or defenses; and (4) it was reasonably foreseeable that the evidence would be discoverable in

litigation. Mosaid, 348 F. Supp. 2d at 336. There is no requirement that the spoliation be

intentional; even “negligent destruction of relevant evidence can be sufficient to give rise to the

spoliation inference.” Id. at 338.

Here, the spoliation inference is appropriate because the video footage was within Havana’s

exclusive control; the video was not preserved before its destruction because Defendants failed to

follow through with the steps necessary to ensure preservation; the footage of the bar and the area

in which Plaintiff fell on the night of the incident is clearly relevant to Plaintiff’s claims; and

Defendants knew or should have known that the footage would later be discoverable given their



5 Dismissal is a drastic sanction and should be reserved for those cases with the “most
egregious circumstances.” U.S. v. $8,221,877.16 in U.S. Currency, 330 F.3d 141, 161 (3d Cir.
2003). In evaluating the propriety of dismissal as a sanction, courts must consider six factors:
(1) the extent of the party’s personal responsibility; (2) the prejudice to the adversary caused by
the failure to meet scheduling orders and respond to discovery; (3) a history of dilatoriness; (4)
whether the conduct of the party or the attorney was willful or in bad faith; (5) the effectiveness
of sanctions other than dismissal, which entails an analysis of alternative sanctions; and (6) the
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knowledge of Plaintiff’s injuries and the likelihood of suit. Defendants will of course be permitted

to explain to the jury the steps they did take to preserve the footage.

We will impose no further sanctions as the only sanctionable conduct on the part of

Defendants was the spoliation of the video evidence.

2. Defendants’ Request for Sanctions

Defendants seek dismissal of Plaintiff’s complaint with prejudice or, in the alternative, other

appropriate sanctions, including: attorneys’ fees and costs; an adverse inference instruction; a 60-day

stay of proceedings for additional discovery; access to the computers and information technology

servers used by Plaintiff’s counsel; permission to re-depose five witnesses at cost to Plaintiff;

permission to depose a designee of Sruti Patel’s former and current employers and gain access to the

respective employers’ computers and servers, at cost to Plaintiff; access to all personal e-mail

accounts maintained by Sruti Patel, Atree Patel, and Yogesh Patel; and exclusion of certain evidence

related to the non-production of witness statements.

We agree with Defendant that the conduct of Plaintiff, Plaintiff’s family and his counsel ran

completely afoul of the goals of discovery, and thus we have seriously considered dismissal of

Plaintiff’s case. We are, however, unprepared to take such a drastic step and to deprive Plaintiff of

his day in court on the merits, especially where alternative sanctions will sufficiently address the

misconduct.5



meritoriousness of the claim or defense. Poulis v. State Farm Fire & Cas. Co., 747 F.2d 863, 868
(3d Cir. 1984). Although each factor need not be satisfied for the trial court to dismiss the case,
“any and all doubts should be resolved in favor of reaching a decision on the merits.” Wirerope
Works, Inc. v. Travelers Excess & Surplus Lines Co., 2008 WL 2073375, at *3 (E.D. Pa. May
12, 2008).
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a. Adverse Inference Instruction

We first find that an adverse inference instruction is appropriate to address the spoliation of

the 2008 witness statements. As discussed above, four factors must be satisfied for a spoliation

inference to apply. See Mosaid, 348 F. Supp. 2d at 336. Here, all factors have been met. First, the

2008 witness statements were in Plaintiff or Plaintiff’s family’s possession prior to their

disappearance. In addition, the statements have never been produced, and Plaintiff’s conduct with

respect to the statements, as well as the conduct of his wife and sister-in-law, is very suspect.

Furthermore, the statements are relevant as they are witness accounts of the night in question.

Lastly, it was reasonably foreseeable that the statements would later be sought in discovery given

that witness testimony as to Plaintiff’s appearance is crucial to his claim.

We believe the best way to sort out Plaintiff’s discovery misconduct is to allow the jury to

draw its own conclusions as to the evidentiary value of how the evidence was handled. We stress

that great latitude will be given to Defense counsel to fully develop the sequence of events

surrounding Sruti Patel’s solicitation of witness statements, and the inconsistencies in her 2008 and

2010 Facebook/e-mail requests. We also reject the frivolous and ridiculous argument made by

Plaintiff that, in seeking witness statements in 2008 and 2010, Sruti Patel was merely explaining to

witnesses “the subject matter Plaintiff was seeking.”
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b. Re-Deposition of Witnesses at Cost to Plaintiff

In addition, given the manner in which Plaintiff produced the 2010 witness statements, and

the spoliation of the 2008 witness statements, we will allow Defendants to re-depose, at cost to

Plaintiff, the following witnesses: Mukti Patel, Anish Shah, Raman Nijhawan, Shaheen Nijhawan,

and Umar Anjum. Plaintiff shall pay for the court reporter, and upon completion of the depositions,

Defendants shall submit to the Court a reasonable request for attorneys’ fees.

c. Attorneys’ Fees and Costs

We will also award Defendants’ attorneys’ fees and costs for the time and effort they

expended in attempting to obtain discovery that they were entitled to receive. This shall include fees

and costs incurred as a result of Defendants’ efforts to obtain the 2008 witness statements and any

fees or costs related to the belated production of the 2010 statements and police report, including the

sanctions hearing and motions practice before this Court. Defendants have submitted an itemization

of these fees and costs totaling approximately $20,000 and initially, this request appears to be

reasonable. As set forth in the accompanying Order, we will not impose a specific sanction amount

until Plaintiff’s counsel has had an opportunity to be heard on Defendants’ itemization.

d. No Additional Sanctions

We decline to impose the additional sanctions requested by Defendants. However, we note

that if Defendants would like to pursue discovery related to the retention of documents by Sruti

Patel’s current and former employers, they may do so at their own expense.

III. Conclusion

For the reasons set forth above, both parties’ motions for sanctions are GRANTED in part

and DENIED in part. An appropriate Order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

____________________________________
YOGESH PATEL et al., : CIVIL ACTION

Plaintiffs, :
:

v. : No. 10-1383
:

HAVANA BAR, RESTAURANT :
AND CATERING :

Defendant. :
____________________________________:

ORDER

AND NOW, this 2nd day of December, 2011, upon consideration of Defendants’ “Motion

for Sanctions” (Doc. No. 23), the responses and supplements thereto, Plaintiff’s “Cross-Motion

for Sanctions” (Doc. No. 25), the responses and supplements thereto, after a sanctions hearing

held on February 22, 2011, and for reasons stated in the accompanying Memorandum Opinion, it

is hereby ORDERED that:

- Defendants’ motion is GRANTED in part and DENIED in part, as follows:

- Defendants’ requests for the following sanctions are GRANTED, as follows:

- An adverse inference instruction regarding the spoliation of the 2008 witness

statements will be given at trial;

- The following witnesses may be re-deposed at cost to Plaintiff: Mukti Patel,

Umar Anjum. Plaintiff

shall pay for the court reporter, and upon completion of the depositions,



6 We note that Defendants have submitted an itemization of fees detailing their efforts,
which totals $20,816.00. While the fees and times indicated by Defendants appear to be
reasonable, we are unprepared to grant Defendants’ request until Plaintiff has an opportunity to
review the billing statement. Therefore, within 10 days of this Order, Defendants are directed to
produce to Plaintiff their itemization of fees, redacting any information they deem to be
privileged. Within 10 days of receipt of Defendants’ fees, Plaintiff shall advise the Court of any
objections, and, if necessary, a hearing will be scheduled.
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Defendants shall submit to the Court a reasonable request for attorneys’ fees

incurred as a result of these re-depositions;

- Defendants are awarded attorneys’ fees and costs for the time and effort expended

to obtain discovery regarding the 2008 witness statements and any fees or costs

related to the belated production of the 2010 statements and the police report,

including the sanctions hearing and motions practice before this Court.6

- Defendants’ remaining requests for sanctions are DENIED.

- Plaintiff’s motion is GRANTED in part and DENIED in part, as follows:

- Plaintiff’s request for an adverse inference instruction regarding the spoliation of the

video recording is GRANTED.

- Plaintiff’s remaining requests for sanctions are DENIED.

IT IS FURTHER ORDERED that the discovery deadlines set forth in the January 31,

2011 Stipulated Order (Doc. No. 28) are vacated. A new scheduling order is implemented as

follows:

- Counsel are directed to contact Magistrate Judge L. Felipe Restrepo’s chambers on or

before December 19, 2011 to schedule a settlement conference.

- All fact discovery shall be completed by January 16, 2012.
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- Plaintiffs shall produce their expert reports by February 13, 2012. Defendants shall

produce their expert reports by March 5, 2012. Plaintiff’s expert witness rebuttal

reports (if necessary) shall be produced by March 19, 2012. All expert discovery,

including all depositions of expert witnesses, shall be completed by April 9, 2012.

- Any party expecting to offer opinion testimony from lay witnesses pursuant to Federal

Rule of Evidence 701 with respect to the issues of liability and/or damages shall,

within the time required for the submission of expert discovery set forth above, serve

opposing parties with concise details and/or documents covering the lay opinions of

the Rule 701 witnesses, including the identity of each witness offering the lay

opinion, the substance and the basis for each opinion.

- All motions for summary judgment and Daubert motions shall be filed no later than

April 30, 2012.

- Responses to motions for summary judgment and Daubert motions, if any, shall be

filed no later than May 28, 2012.

- All further deadlines will be set pending the outcome of dispositive motions.

BY THE COURT:

/s/ Mitchell S. Goldberg
____________________________
MITCHELL S. GOLDBERG, J.


