IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
ALl YA DAVI S,
Plaintiff, . CIVIL ACTI ON
v. . NO 10- CV- 03105

DAVI S AUTO, INC., and
TRI - STATE LENDI NG LLC,

Def endant s.

VEMORANDUM AND ORDER

Joyner, C. J. Novenber 22, 2011

Before this Court are Defendants’ Mdtion for Summary
Judgnent (Doc. No. 20), Plaintiff’'s Response in opposition
thereto (Doc. No. 22), Defendants’ Reply (Doc. No. 23) and
Plaintiff’s Sur-Reply (Doc. No. 24). For the reasons set forth in
this Menorandum the Court grants the Mtion for Summary Judgnent
and dism sses, with prejudice, Davis Auto, Inc. and Tri-State
Lendi ng, LLC

FACTUAL BACKGROUND

This case involves Plaintiff Aliya Davis’s clains agai nst
her enployers for discrimnation in violation of Title I of the
Americans with Disabilities Act (“ADA’). Unless otherw se

indicated, the facts presented in this account are undi sputed.



Enpl oyment Hi story

Def endants Davis Auto, Inc. (“Davis Auto”) and Tri-State
Lendi ng, LLC (“Tri-State”) are two fam|y-owned and operated
busi nesses. Davis Auto is a used autonobile deal ership |ocated
in Philadel phia. Until Decenber 2008, Davis Auto operated a
second used car |ocation, Davis Mtors, in Levittown,

Pennsyl vani a. Joseph M Davis, Jr. (“Davis, Jr.”) serves as the
President of Davis Auto; his father, Joseph M Davis, Sr

(“Davis, Sr.”) serves as the Vice-President. Davis, Sr. and
Davis, Jr. together are the sole nenbers of Tri-State, a

Phi | adel phi a conpany that purchases and services autonobile

| oans, primarily fromDavis Auto. WIIliam Bach (“Bach”), Davis,
Sr.’s son-in-law and Davis, Jr,’s brother-in-law, manages the
daily operations of Tri-State. Bach also serves as the Controller
for both Davis Auto and Tri-State. Until April 2010, Davis Auto
and Tri-State maintained a common payroll, and enpl oyees of both
conpanies were paid fromthe Davis Auto payroll account. Davis
Aut o enpl oyees sonetines performed functions for Tri-State and
Vi ce versa

Plaintiff Aliya Davis (“Plaintiff”) (of no relation) worked
at these businesses at various tinmes and in various capacities
from June 2006 until October 2008. Plaintiff worked at Davis Auto
in a clerical position from the summer of 2006 until June 2007.

Then from July 2007 until November 2007, she worked for Marlton



Auto Credit,! where she handled all the Davis Auto/ Tri-State
Lendi ng accounts. Around Novenber 2007, Plaintiff stopped working
at Marlton Auto Credit and began receiving unenpl oynent
conpensation. Fromearly Decenber 2007 until February 2008,
Plaintiff al so began working from honme for Davis Auto and Tri -
State Lending, handling accounts as a collection clerk. On
February 18, 2008, Plaintiff returned to work full tinme as a
Collector/Clerk for Tri-State and reported directly to Bach as
her supervisor. She retained this position until she was

term nated on Cctober 15, 2008.

Medi cal History

During her enploynment with Defendants, Plaintiff suffered
fromasthma, anxiety and a thyroid disorder. Plaintiff’s
enpl oyers and co-workers admt they were aware of her health
ail rents. However, the parties dispute the severity of these
conditions. For our current purposes, we set forth Plaintiff’s
description of these inpairnents bel ow

(a) Plaintiff’s Anxiety

In 2007, Plaintiff “blacked out” and ended up in a hospital
energency room where she renmained for treatnent for two to three
days. As a result of this incident, she was diagnosed with
anxi ety and panic attacks. Stress, nerves and |lack of sleep

trigger her anxiety, and as a consequence of her anxiety

“Marlton Auto Credit is a separate entity located in New Jersey; the conpany
i s neither owned nor managed by the Defendants.
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Plaintiff suffers shortness of breath, sweating and
cl aust rophobi a. When Plaintiff suffers an anxiety attack her
chest gets tight, which causes shortness of breath. Plaintiff
t akes Xanax as needed to control her anxiety and panic attacks.
(b) Plaintiff’s Asthna
Plaintiff has suffered fromasthma her entire life. She
takes Advair every day to treat her asthma, and uses an
Al buterol 2 inhal er as needed. |If neither nedication provides
sufficient relief, Plaintiff uses a nebulizer to open up her
ai rways. She occasionally used a nebulizer to treat her asthma in
the workplace. During bad flare ups, however, Plaintiff nust go
to the hospital where she can be given the steroid Prednisone.

(¢ Plaintiff’s Thyroid D sorder

Plaintiff was diagnosed with thyroid nodules in 2000, and

suffers froma condition nore specifically referred to as a

“mul tinodular goiter.” This condition causes Plaintiff to suffer
from nausea, vomting and headaches. She al so experiences nuscle
pai n and weakness throughout her entire body; constipation;
exhaustion; and intolerance to cold weather. Wen Plaintiff lies
flat on her back, her thyroid condition causes her to cough and
choke to the extent that she feels unable to breathe. (Pl. Resp
Ex. A 90:4-18). In Decenber 2007, Plaintiff was told that the

nodul es on her thyroid were potentially cancerous (ld. at 127:23-

2 At times Plaintiff instead took Atrovent, which she describes as a “fornf
and “brand nane” of albuterol. (Pl.’s Resp. Ex. A 126:6-9).
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128:2) . However, these nodul es were eventually determ ned to be
benign. (1d. at 69:16-70:12; 121:6-7)

Plaintiff does not take prescribed nedication for her
thyroid condition; however, she nonitors her condition with bi-
annual bl ood testing and periodic ultrasounds. Al so, on one
occasion, Plaintiff was taken to the energency room because of
vom ting and given a nedication (Reglan or Conpazine) that is
often given to cancer patients. (ld. at 92:3-93:19).

The parties dispute the inpact of these inpairnents on
Plaintiff’s attendance history. According to Plaintiff,
Defendants did not provide her with any sick or personal days.
Defendants do not provide their employees with any written
policies about absenteeism or medical leave, or harassment and
discrimination in the workplace. While Plaintiff could call in
sick, her employers would complain about it when she did.
Plaintiff clains that her thyroid condition requires frequent
doctor visits. In the course of her employment with Defendants,
Plaintiff claims she missed ten to fifteen days of work as a
result of her thyroid disorder, her asthma and her anxiety. (Id.
at 95:16-96:14). However, Defendants assert that prior to July 7,
2008, Plaintiff mssed work ten tines and only four of those
absences related to an alleged illness. Defendants al so portray

Plaintiff as habitually tardy to work, claimng she was | ate



and/or left work early on seven occasions, with only two of these
occasions attributable to her health ailnments. (Defs. Mt, 114).
The parties further dispute whether Plaintiff was able to
performall of her basic functions, including working, despite
these conditions. Plaintiff maintains that her health ail nents
affected her daily activities. However, she also states that she
“still can function just |ike any normal human being,” “can get
[ her] job done,” and is “able to take care of [her] kids,” “her
househol d,” and herself. (Pl.’s Resp. Ex. A, 134:19-135:15).

Al l eged Di scrininatory Actions by Defendants

Plaintiff and Defendants agree that on July 7, 2008 al
attended a common neeting to discuss Plaintiff’s work
performance, and that during this neeting Plaintiff informed
Def endants that she may have cancer. However, that is the extent
of their agreenent; each party has vastly different accounts of
t he purpose and substance of this neeting.

Def endant s—bPavis, Sr., Davis, Jr. and Bach—el ai mthat they
arranged the neeting with Plaintiff to informher that they were
term nating her enploynent for poor attendance and performance.
Bef ore Defendants termnated Plaintiff as planned, she infornmed
them that she may have cancer. Defendants decided they woul d not
proceed with their plan to fire Plaintiff. (Defs. Mt. Ex. B
43:6-44:7, Ex. C, 83:9-84:12). Davis, Sr. suggested that

Plaintiff join Defendants’ health insurance plan so that she



woul d have coverage for any treatnents she m ght need. To defray
the costs of this medical insurance, Defendants increased
Plaintiff’s salary $3.00 per hour. Defendants acknow edge t hat
Plaintiff informed them she m ght need sone tinme off in the
future; however, Defendants deny that Plaintiff asked for any
accommodations during the neeting or at anytine afterward.
Plaintiff maintains that the purpose of this neeting was to
di scuss the status of the conpany in general, including how they
were trying to acquire nore clientele. (Pl.’s Resp. Ex. A 105).
According to her, at this neeting Bach commended her work
performance and gave her a nerited $3.00 per hour salary raise.
In the course of this neeting, Davis, Jr. did ask about her
absences fromwork; she had previously informed Bach, her direct
supervi sor, that these absences were due to nedi cal appointnents.
Plaintiff then disclosed the possibility that she may have
cancer. Followng this disclosure, Plaintiff describes Defendants
as appearing “stunned” and that the roomrenained silent for a
substantial anmount of tinme. (Id. at 108:13-109:2). Then Bach said
they were sorry to hear about her condition. (Id. at 109:3-10).
At some point Davis Sr. asked: “Wiy didn't you say sonething
about this?” (Id. at 107:7-10). Davis, Jr. asked Plaintiff
whet her she woul d be able to performher job given her nedical
condition. (ld. at 109:16-110:1) She informed her enployers that

she woul d occasionally need tinme off for her thyroid condition



t hough she did not list specific dates. Followi ng the July 7th
meeting, Plaintiff took off one day of work, on Septenber 9,
2008, for a medical issue.?

Plaintiff admits that during the July 7'" neeting Defendants
of fered her health insurance benefits, but that she inforned them
that she was in the process of getting Medical Assistance. Davis,
Sr. suggested that Plaintiff go on the conpany health i nsurance
plan in the interim Plaintiff paid out of pocket for this
insurance. Plaintiff felt based on Davis, Jr.’s deneanor that he
was going to let her go as a result of her disclosure.

On Cctober 15, 2008, Davis, Jr., w thout the other
Def endants present, termnated Plaintiff’s enploynent. He told
Plaintiff at that time that the conpany was letting her go due to
the bad econony. (Pl.’s Resp. Ex. A, 153:2-10). Although
Plaintiff pointed out that the conpany had just given her a
rai se, nothing nore was said. (ld. at 153:11-15). She left Davis,
Jr.’s office and then i nmmedi ately passed out. Her enpl oyers
cal |l ed an anbul ance for assistance, but Plaintiff was alert by

the tinme the anmbul ance arrived and refused to go to the hospital.

3 The record is unclear as to whether Plaintiff took additional tine off, and
if so, for what reasons. Defendants nmaintain that she was absent for non-
nedi cal reasons on 8/29/08 and 10/2/08. (Pl.’s Resp. Ex. A, 182:14-187:2).
Plaintiff herself does not claimthat these absences were due to requested
nedi cal leave. In fact, she testified that she does not recall why she was
absent fromwork on these dates. (ld. at 183:11-184:10, 186:21-187:2).
Plaintiff provides no evidence of any specific requests for |eave on account
of her nedical ailnents (other than her absence on Sept. 9'") follow ng the
July 7" meeting with her enployers.



PROCEDURAL HISTORY

Plaintiff filed a charge of discrimnation against
Def endants on or around April 30, 2009 with the Equal Enpl oynent
Qpportunity Comm ssion (“EEQCC’),* charging Defendants with firing
her because of significant health problens and in retaliation for
requesting an accommodation of time off fromwork occasionally to
manage these health problens. (See Defs’ Mt. Ex. D at 23:21-
24:7, Exs. 1 and 2). On June 28, 2010, Plaintiff filed a
conplaint in this Court to redress alleged violations of the
Anericans with Disabilities Act (“ADA’) and the Pennsyl vani a
Human Rel ations Act (“PHRA’)(See Doc. No. 1).

On April 11, 2011, Defendants filed their Mtion for Summary
Judgnent. (See Doc. No. 20). Defendants acknow edge t hat
Plaintiff has asthma, anxiety and a nulti-nodul ar goiter.
However, Defendants argue that none of these conditions
constitute a “disability” under the ADA because they do not
substantially limt any major life activity.® Thus, Plaintiff is
not a qualified individual under the ADA and cannot, as a matter

of | aw, pursue her clains agai nst Defendants.

“I'n her response, Plaintiff nmaintains that she tinely asserted her ADA cl aim
bef ore the EEOC, but acknow edges that her PHRA claimwas not cross-filed with
t he Pennsyl vani a Human Rel ati ons Conmi ssion (“PHRC') within the 180-day

deadl i ne. Thus, she withdraws her PHRA claim (See Pl.’s Response).

° pefendants al so argue that Plaintiff “attributes [their] alleged

di scrimnatory animus to her goiter” alone, and that Plaintiff “concedes that
neither her asthma nor her anxiety in any way limted her ability to perform
any daily activity.” (Defs’ Mot. at 9). Plaintiff denies this. W wll
consider the effect of each of Plaintiff’s ailnents individually as well as
col l ectively.



Plaintiff, in turn, maintains that her thyroid condition,
asthma and anxiety are inpairnments that—eollectively or
i ndi vi dual | y—substantially limted her ability to work and to
breath, both major life activities. (See Pl’'s Response, Doc. No.
22).°% Thus, she does qualify for protection under the ADA.

STANDARD

Summary judgnent is proper “if the novant shows that there
IS no genuine dispute as to any material fact and the novant is
entitled to judgnent as a matter of law.” Fed. R CGv. P. 56(a).
An issue is genuine only if there is a sufficient evidentiary
basis on which a reasonable jury could find for the non-noving
party, and a factual dispute is material only if it mght affect

the outconme of the suit under governing | aw. Kaucher v. County

of Bucks, 455 F.3d 418, 423 (3d Cr. 2006) (citing Anderson V.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986)). In conducting our

review, we view the record in the |ight nost favorable to the
non-novi ng party and draw all reasonable inferences in that

party’s favor. Bowers v. Nat’'|l Collegiate Athletic Ass’'n, 475

F.3d 524, 535 (3d Cr. 2007); Matsushita Elec. Indus. Co. v.

Zenith Radio Corp., 475 U. S. 574, 587 (1986). However, the non-

nmoving party cannot rely on “bare assertions, conclusory

al l egations or suspicions to show the existence of a genui ne

bve cite generally to Plaintiff’s Response throughout this opinion because
her response | acks pagi nation
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i ssue.” Podobnik v. U 'S. Postal Serv., 409 F. 3d 584, 594 (3d

Cir. 2005). When the non-moving party is the plaintiff, she must
“make a showing sufficient to establish the existence of [every]
element essential to [her] case and on which [she] will bear the

burden of proof at trial.” Celotex Corp. v. Catrett, 477 U.S.

317, 322 (1986).
DI SCUSSI ON

As a prelimnary matter, we apply the | egal standard that
exi sted before the Anericans with Disabilities Amendnents Act of
2008 (“ADAAA’) because the alleged discrimnation against
Plaintiff occurred on October 15, 2008, prior to the Act’s
January 1, 2009 effective date. See Pub. L. No. 110-325, 122
Stat. 3553 (2008). The Third Crcuit determ ned that the ADAAA

cannot be applied retroactively. Britting v. Secretary, Dept of

Veterans Affairs, 409 Fed. Appx. 566, 569 (3d G r. 2011). Thus,

we nust apply the narrower interpretation of “disability” that

was in effect at the tine of Plaintiff’'s term nation. See Toyota

Motor Mg., Ky., Inc. v. Wllians, 534 U S. 184, 197 (2002).

Pr e- ADAAA Legal Standard

Title I of the Arericans with Disabilities Act (“ADA")
prohi bits covered enployers fromdi scrimnating against a
qualified individual with a disability because of the disability
of such individual in regard to job application procedures, the

hi ri ng, advancenent, or discharge of enpl oyees, enpl oyee
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conpensation, job training, and other terns, conditions, and
privileges of enploynent.” 42 U S.C. § 12112(a)(1990), anended by
42 U.S.C. § 12112(a)(2008)."

We enpl oy the McDonnell Dougl as burden-shifting anal ysis
par adi gm when anal yzing cl ainms of discrimnation on the basis of

disability. See McDonnell Douglas Corp. v. Geen, 411 U S. 792,

802 (1973); Jones v. Sch. Dist. of Phila., 198 F.3d 403, 410 (3d

Cr. 1999). First, Plaintiff nust establish a prima facie case of
discrimnation. Once Plaintiff puts forth a prima faci e show ng,
then the burden shifts to Defendant-Enployers “to articul ate sone
| egitimate, nondi scrimnatory reason for the enpl oyee’s

rejection.” McDonnell Douglas, 411 U.S. at 802. |If Defendants

fulfill this burden of production, then the burden shifts back to
Plaintiff to prove that the reasons offered by the Defendants
were nerely pretext. 1d.

In order to establish a prina facie case, Plaintiff nust
establish that she is a qualified individual with a disability
wi thin the neaning of the ADA, and that she has suffered an
adverse enploynent action as a result of her disability. Turner

v. Hershey Chocolate U.S., 440 F.3d 604, 611 (3d Gr. 2006). A

"qualified individual wth a disability" is defined by the ADA as
a person with a disability, who, with or w thout reasonable

accommodati on, can performthe essential functions of the job.

" Hereinafter, citations to Title 1 of the ADA, 42 U.S.C. 8§ 12111 et seq. ,
refer to the version of the statute prior to the 2008 anendnents.
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42 U.S.C. 8§ 12111(8); U.S. Airways, Inc. v. Barnett, 535 U S.

391, 412-13 (2002). A person can be considered “di sabled” in one
of three ways: first, if she has "a physical or nental inpairnent
that substantially linmts [a] major life activit[y];” second, if
she has "a record of such an inpairnent;" or third, if she is
"regarded as having such an inpairnent.” 42 U.S.C. 812102(2).

We turn first to the question of whether Plaintiff neets the
ADA definition of “disability,” and thus qualifies for protection
under the Act. “The determ nation of whether one is or is not
di sabled within the nmeaning of the ADA is an individualized one
to be nade on a case-by-case basis,” and “is not necessarily
based on the name or diagnosis of the inpairnment the person has,
but rather on the effect of that inpairnment on the life of the

individual.” Bley v. Bristol Twp. Sch. Dist., 2006 U S. Dist.

LEXI S 3113 at *13-14 (E.D. Pa. Jan. 25, 2006); Sutton v. United

Air Lines, Inc., 527 U S. 471, 483 (1999). An individual nust do

nore than “nmerely submt evidence of a nedical diagnosis of an

i npai rment.” Toyota Motor Mg., 534 U S. at 198. The ADA requires

those claimng the Act’s protection to denonstrate that their

i npai rment causes themto suffer substantial l[imtations in their

own daily experiences. |d.; See Fiscus v. WAl-Mart Stores, Inc.,
385 F.3d 378, 382 (3d Gr. 2004).
To be “substantially limted” an individual with a

di sability nmust be “unable to performa mgjor life activity that
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t he average person in the general population can perform” or
must be “ significantly restricted as to the condition, manner or
duration under which an individual can performa particul ar major
life activity as conpared to the condition, manner or duration
under which the average person in the general popul ation can
performthe sane major life activity.” 29 CF. R 88
1630.2(j)(21)(i)-(ii). Wien determ ning whether an individual is
substantially limted in a mgjor life activity, we consider
several factors: (i) the nature and severity of the inpairnent;
(i1) the duration or expected duration of the inpairnent; and,
(ti1) the permanent or long terminpact, or the expected
permanent or long terminpact of or resulting fromthe
inmpairnment. 29 C.F.R 8§ 1630.2(j)(2). Under pre-ADAAA | aw, we
al so nust take into consideration any mtigating neasures when
assessi ng whether an inpairnent “substantially limts” a major
life activity. Sutton, 527 U.S. at 475. That is, Plaintiff wll
only be considered disabled if her inpairnent substantially
l[imts a mgjor life activity even when she is using mtigating
nmeasures, such as nedications or devices, to control the
i npai r ment .

Plaintiff asserts that “[i]t cannot be disputed that [her]
thyroid condition, asthma and anxi ety affected her breathing and
working.” Pl. Resp. We do not dispute this. However, Plaintiff

nmust denonstrate that these conditions substantially |imted her
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br eat hi ng and/ or working, and she nust do so within the stringent
interpretation that pre-dated the ADAAA

| nstead of outlining an argument to this effect, Plaintiff
reiterates the description of her ailments in her Response and
argues that the question of whether these together constitute a
“disability” under the ADA is a factual issue that must be
resolved by a jury. However, at the summary judgnent st age,
Plaintiff nust denonstrate a material issue of fact such that a
reasonabl e juror could determ ne her ailnents neet the |egal
definition of “disability.” Thus, we evaluate the extent to which
Plaintiff’s ailments limted her breathing and working in turn,
noting that she need only show that she is substantially limted
in one of these major life activities for her inpairnent to
constitute a disability under the ADA

(1) Plaintiff is Not Substantially Limted in the Major Life
Activity of Breathing.

Breathing is a mgjor life activity under the ADA. 29 C F. R
81630. 2. “Medical conditions that inhibit breathing, such as
asthma or reactive airway disease, may constitute disabilities
under the ADA if they severely inpair an individual’s respiratory
capacity as conpared to an average person in the general

popul ation.” Adans v. Pennsylvania, 2009 U S. Dist. LEXIS 76322

at *20 (M D. Pa. Aug. 25, 2009); see 29 CF.R 81630.2(j)(1).
VWiile there is no bright line rule for when the plaintiff’s

ability to breath nore severely inpaired than the average person,
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ADA protections are not usually triggered unless the ailnents are
so debilitating that they limt the ability to hold a
conversation or nove about freely even when the plaintiff takes

avai l able, mtigating nmedications. Gallagher v. Sunrise Assisted

Living of Haverford, 268 F. Supp. 2d 436, 441 (E.D. Pa. 2003).

Plaintiffs have surnmounted summary judgnent on the grounds that
their asthma and/or other chronic health conditions substantially
[imt their ability to breath when they have shown the need for
“continued vigilance to prevent debilitating attacks” or to
conpletely avoi d exposure to often unavoi dable triggers, such as
perfunme, househol d chem cals, car exhaust, snoke or dust. Adans,

2009 U.S. Dist. LEXIS 76322 at *20; see, e.d., Kaufmann v. GVAC

Mortg. Corp., 2006 U.S. Dist. LEXIS 30615 (E.D. Pa. May 17,

2006); Khalil v. Rohm & Haas Co., 2008 U. S. Dist. LEXIS 10169

(E.D. Pa. Feb. 11, 2008). However, in contrast, sumrmary judgnent
is appropriate “where plaintiffs allege only intermttent
breathing difficulties and conditions that are well controlled

with nedication.” Anderson v. Radio One, Inc., 2010 U.S. D st.

LEXIS 99713 at *20 (E.D. Pa. Sept. 21, 2010) (citing Adans, 2009

US Dist. LEXIS 76322 at *21); Anorosi v. Mlino, 2009 U S. D st

LEXI S 23756 at *18 (E.D. Pa. Mar. 19, 2009). This is particularly
true where the plaintiff admts that the nedications or inhalers

used to treat these conditions reduce or renove any limtations
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that the ailnments place on the plaintiff’s breathing. See
Gal | agher, 268 F. Supp. 2d at 440.

For exanple, in Adans, the plaintiff was diagnosed with a
tunor in his chest that restricted venous blood flow to his
heart. 2009 U.S. Dist. LEXIS 76322 at *2. The cancerous tunor was
eventual ly renoved, but the plaintiff suffered resulting scarring
in his right lung which caused “reactive airway di sease.” |d.
This condition “produce[d] asthma-Ilike synptons, including
shortness of breath, tightness in the chest and wheezing.” 1d. at
*2-3. He was prescribed an al buterol inhaler and received steroid
injections to help increase his breathing capabilities, but these
treatnents produced only marginal gains. |Id. at *6. Still, the
court determned that the plaintiff was not substantially limted
in the myjor life activity of breathing because the condition did
“not prevent himfromwal ki ng, speaking, or clinbing a flight of
stairs.” 1d. at *22-23. Though his condition remai ned pernmanent,
it was unlikely to becone nore severe over tine. |d.

Plaintiff controls both her asthma and anxiety with
prescribed inhal ers, nedications and other treatnents. There is
no evidence that her breathing is severely restricted when she is
usi ng these treatnents. Wien asked how her anxiety inpacts her
daily activities, Plaintiff testified: “It’s controlled. | nean,
if there’s a need to take the nedication | do, but ny daily

activities doesn't change.” (Pl.’s Resp. Ex. A, 95:11-15). When
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asked the sane question about her asthma, Plaintiff responded: *“I
still can performmy basic functions” and “continue to do ny
daily duties.” (ld. at 94:5-8, 95:3-5). “Any effect that
Plaintiff’s anxiety has on her daily life is controlled by

nmedi cation.” (Pl’'s Resp.)® Even though Plaintiff’'s asthma and
anxi ety are chronic conditions, these conditions appear stable
and unlikely to worsen over tine. Plaintiff has made no show ng
that these conditions inpede her nobility or ability to converse.
In their present manifestation and with regul ar nedi cation, these
conditions do not require the kind of heightened vigilance that
shows a substantial limtation on the ability to breath.

We al so do not believe that a reasonable juror could find
that Plaintiff’s thyroid condition severely restricts her
breathing ability based on the evidentiary record before us.
While there is a concern that Plaintiff m ght devel op cancerous
nodules in the future, that concern seens to arise out of
precaution rather than prediction. Plaintiff offers no evidence
to suggest that she expects the long terminpact of her thyroid
condition to be a severe restriction on her ability to breath.

There is no nedical evidence or opinion that this is the nature

8\ note that Plaintiff offers only her own descriptions of her inpairments
as evidence. She presents no nedical evidence concerning the nature, severity,
duration or inpact of her asthma, anxiety, and thyroid condition. While such
evidence is not required to sustain a claimof disability under the ADA, its
absence favors defendants’ position and inpacts our ability to discern the
alleged limtations on Plaintiff’'s breathing fromher ailnments. See Marinelli
v. Gty of Erie, 216 F.3d 354, 360-61 (3d Cir. 2000); Anderson, 2010 U.S.

Dist. LEXIS 99713 at n. 4.
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of the condition or the expected outcone for Plaintiff in
particular. W know only that her doctors suggested she undergo a
needl e biopsy to be certain that her nodul es were not cancerous,
and that by Plaintiff’s own adm ssion her nodul es are benign.
(Pl.”s Resp. Ex. A 69:16-70:12, 121:6-7). Plaintiff’s only
argunment is that her thyroid condition causes her to choke and
cough when |yi ng down on her back:

Q Do you have any other problens breathing with the goiter?

A It just feels like a real big fullness in ny neck.

Q Does it inpact your ability to breathe in any way ot her
t han when you' re |ying down?

A. No, that’s it. (ld. at 90:19-91:1).

Even in the light nost favorable to Plaintiff, this
interference with her ability to breath cannot be deened a
“substantial limtation” within the neaning of the ADA

(2) Plaintiff is Not Substantially Limted in the Major Life
Activity of Wrking.

“As applied to the major |ife activity of ‘working,’” the term
substantially Iimts refers to a significantly restricted
performance ability with regard to either a particular type of
job or a wide range of job types as conpared to the average
person having simlar training, skills, and abilities.” 29 C.F.R

8 1630.3(j)(3)(1); Tice v. Cr. Area Transp. Auth., 247 F.3d 506,

512 (3d Gir. 2001).
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There does not appear any factual support fromwhich a jury
could reasonably infer that Plaintiff’'s thyroid condition, asthm
and/or anxiety substantially Iimt her ability to work. Plaintiff
herself attests that she “can still performa job, but there may
be a fewtines here and there that it’s caused [her] to not be
able to work.” (Pl.’s Resp. Ex. A at 95:16-20). She further
attests: “I still work. | have no problens.”(ld. at 96). And
| ater:

Q What inpact does your thyroid condition have on your
daily activities?

A. None. | still can function just |ike any normal human
being. |I can get ny job done.

Q And it doesn’'t inpact you in any way?

A. There may be tines when the synptons do bot her ne, but

other than that | can performny work duties just |ike

anybody else. (l1d. at 134:22-135:5).

Even if we assune Plaintiff mssed ten to fifteen days of
work as an enpl oyee for Defendants on account of her health

conditions, this is not enough to constitute “a significantly

restricted performance ability.” See Bianco v. GVAC Mrtg. Corp.

2008 U.S. Dist. LEXIS 96157 at *14-15 (E.D. Pa. Nov. 25, 2008).

(3) Plaintiff Does Not Have a “Record of” Disability.

Al t hough Defendants were aware of Plaintiff’'s self-
description of her ailnments, Plaintiff never presented Defendants
wth docunentation. See Khalil, 2008 U.S. Dist. LEXIS 10169 at

34. “Mere know edge of an inpairnment does not create a record of
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an inpairment.” 1d. Moreover, even if there were a record of
Plaintiff’s inpairnments, these inpairnents nmust constitute a
disability wthin the nmeaning of the ADA. As di scussed above,
they do not. Plaintiff’s “record of” claimfails because

Plaintiff has not denonstrated a substantial limtation in a

major life activity. See Tice, 247 F.3d 513; MCee v. P&G

Distrib. Co., 445 F. Supp. 2d 481, 489 (E.D. Pa. 2006).

(4) Plaintiff Cannot Make Qut a “Regarded As” O aim

Plaintiff’s failure to establish that she is substantially
l[imted in a mjor life activity is not fatal to her “regarded

as” claim See Fulton v. Johnson & Johnson Pharm Research &

Dev., LLC, 2008 U S. Dist. LEXIS 14163 at *29-30 (D.N.J. Feb. 26,

2008). Under this prong, an enployee has a qualifying
“disability” if: (1) she has a physical or nental inpairnent that
does not substantially limt major life activities but is treated
by the covered entity as constituting such inpairnment; (2) she
has a physical or nental inpairnent that substantially limts
major life activities only as a result of the attitudes of others
toward such inpairnment; or (3) she has no such inpairnent but is
treated by a covered entity as having a substantially l[imting

inpairnment. 29 C.F.R 81630.2(1); Taylor v. Pathmark Stores,

Inc., 177 F.3d 180, 187 (3d Cir. 1999); Tice, 247 F. 3d at 514
(citing Sutton, 527 U. S. at 489). Wen eval uati ng whether an

enpl oyee was “regarded as” disabled under the ADA, we focus on
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the reactions, perceptions and conduct of the enployers, not the

enpl oyee’ s actual abilities. Heebner v. Nationwide Mut. Ins. Co.,

2003 U.S. Dist. LEXIS 19569 at *15 (E.D. Pa. Sept. 30, 2003).
"[ El ven an i nnocent m sperception based on nothing nore than a
sinple m stake of fact as to the severity, or even the very
exi stence, of an individual's inpairnent can be sufficient to
satisfy the statutory definition of a perceived disability."

Deane v. Pocono Med. Ctr., 142 F. 3d 138, 144 (3d Cr. 1998); see

also Taylor, 177 F.3d at 182. However, the plaintiff nust show

t hat her enployer had such a m sperception. “Mere know edge of an
enpl oyee’ s inpairnent is not enough, because anyone could prove a
prima facie case of enploynment discrimnation nerely by show ng
adverse action against the individual and that the enpl oyer was
aware of the enployee' s disability.” Heebner, 2003 U S. Dist.

LEXI'S 19569 at *15; Kelly v. Drexel Univ., 94 F.3d 102, 109 (3d

Gr. 1996).

Plaintiff identifies two conments by her enployers that she
feel s evidence their aninus toward her on the basis of her
disability. First, Davis, Jr.’s inquiry at the July 2008 neeting
i nto whether she could performher job given her potentially
cancerous thyroid condition. (Pl’s Resp. Ex. A 9:10-10:9, 18:19-
23, 147:16-24). She clainms this question did not arise from
concern since he “got loud with the whole situation.” (ld. at

148: 10-24). Second, his comment after she was term nated, and
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subsequent|ly bl acked out: “[Y]ou don’'t need to worry about your

j ob, you need to worry about getting your health together.” (Ld.
at 147: 20-24). Plaintiff also points out that her enployers knew
she woul d need to take off nore tine in the future for her

medi cal conditions.

At nost, this shows that Plaintiff’s enployers knew of her
health conditions, and that these conditions could potentially
impact Plaintiff’s job performance. This is not enough to suggest
that any of the Defendants perceived Plaintiff as incapable of or
substantially limted in performng her job because of her
health. Furthernore, “[t]o prevail in [her] ‘regarded as
di sabl ed” argunent, plaintiff would have to show that [her]
enpl oyer msinterpreted information about [her] limtations to
conclude that [she] was unable to performa ‘w de range or cl ass

of jobs.”” Keyes v. Catholic Charities of the Archdi ocese of

Phila., 415 Fed. Appx. 405, 410 (3d Cr. 2011). “An enployer who
sinply, and erroneously, believes that a person is incapabl e of
perform ng a particular job will not be |iable under the ADA.”
Taylor, 177 F.3d at 192(enphasis added). Plaintiff has not

provi ded any evidence that her enployers perceived her as unable
to work in general, or in performng a |arge range of jobs. See
Marinelli, 216 F. 3d at 364.

(5) Plaintiff Does Not Have a Retaliation C aimUnder the ADA

Plaintiff further nmaintains that her enployers retaliated
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agai nst her for seeking reasonabl e accombdati ons for her

ail ments. Under the ADA anti-retaliation provision, an enpl oyer
is prohibited fromtaking adverse enpl oynent action against an
enployee in retaliation for the enployee’'s protected activity.
See 42 U.S.C. 812203(a). To prevail in aretaliation claim the
enpl oyee nust show that: (1) she engaged in a protected activity;
(2) she suffered an adverse enpl oynent action after or

cont enporaneous with her protected activity; and (3) a causal
connection exists between her protected activity and the

enpl oyer’ s adverse action. Fogleman v. Mercy Hosp., 283 F.3d 561

567-68 (3d Cr. 2002). “Protected discrimnation under the ADA
includes retaliation against an enpl oyee for requesting an

accommpdation.” Sulima v. Tobyhanna Arny Depot, 602 F.3d 177, 188

(3d Gr. 2010).

A reasonabl e juror could conclude that Plaintiff engaged in
a protected activity when she infornmed her enployers she “would
need tinme off here and there for treatnent and doctors’
appoi ntnments” (Pl.’s Resp. Ex. A 12:9-14), even though her
ail ments do not neet the ADA definition of “disability.” First,
Plaintiff’s actions may be construed as a request for
accommodati on even though she did not specify what and how nuch
time she would need off in the future. Sinply informng an
enpl oyer about a disability, without nore, is not enough to have

engaged in protected activity under the ADA. Prigge v. Sears
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Hol ding Corp., 2010 U. S. Dist. LEXIS 69022 at 25-26 (E.D. Pa.

July 9, 2010). However, the enpl oyee’ s request “does not have to
be in witing, be made by the enpl oyee, or fornmally invoke the
wor ds ‘ reasonabl e accommodati on” as |ong as the enpl oyer knows of
both the disability and the enpl oyee’s desire for accommodati on.

Taylor v. Phoenixville Sch. Dist., 184 F. 3d 296, 313 (3d Gr.

1999). Here, Plaintiff did nore than relay a diagnosis to her

enpl oyers. Inferring fromthe facts in the |light nost favorable
to Plaintiff, we nust find that Plaintiff informed Defendants
that she would need tine off in the future for her health
ailments, in particular referring to appointnments for her thyroid
condition. Second, “[u]lnlike a claimfor discrimnation under the
ADA, an ADA retaliation claimbased upon an enpl oyee havi ng
request ed an accomodati on does not require that a plaintiff show
that he or she is ‘disabled’” wthin the neaning of the ADA...[A]
plaintiff need only show that she had a reasonable, good faith
belief that she was entitled to request the reasonabl e

accommodati on she requested.” Wllians v. Phila. Hous. Auth.

Police Dep’t, 380 F.3d 751, 759 n.2 (3d Gir. 2004) (citing

Shel | enberger v. Summ t Bancorp, Inc., 318 F.3d 183, 191 (3d Cr

2003). A reasonable juror could infer that Plaintiff nmade her
request with the good faith belief that tine off was necessary
and appropri ate.

We assume arguendo that Plaintiff engaged in a protected
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activity under the ADA when she expl ained her health conditions
at the July 7'" neeting and requested tine off in the future, and
we acknow edge that her term nation constitutes an adverse

enpl oynent action that occurred after this request. Yet, she has
failed to provide sufficient evidence establishing that her
termnation, 15 weeks after her accommodati ons request, was a
retaliatory decision.® In ADA retaliation clains, “tenpora
proximty between the protected activity and the term nation can
be itself sufficient to establish a causal |ink. However, the
timng of the alleged retaliatory action nust be unusually
suggestive of retaliatory notive before a causal link will be

inferred.” Wllians, 380 F.3d at 760 (quoting Shell enberger, 318

F.3d at 183, 189 n.9)(internal quotation marks omtted). Wen
nore than two nonths el apses between the request for an
accommodation and the date of termnation, the tenporal proximty
is not so close as to be unduly suggestive, and the plaintiff
must put forth other evidence to denonstrate a causal |ink.

WIlliams, 380 F.3d at 760; see al so Hemby-G ubb v. Ind. Univ. of

®Plaintiff nmuddl es the issues for a retaliation claim For exanpl e, she
argues that her enployers did not acconmbpdate her because she was not given a
set quantity of personal or sick days. (Pl’'s Resp.). Plaintiff also argues
that her enployers failed to engage in the interactive process required by the
ADA because they did not question her reasons for taking sick tinme off before
the July 7'h neeting. (lLd.). Neither of these arguments support Plaintiff’s
retaliation claim Rather, Plaintiff seens to state a claimfor retaliation in
form but in substance sets forth a claimfor failure to accommodate her
request. Plaintiff cannot hinge her retaliation claimon Defendants’ failure
to provi de reasonabl e accomvpdati ons (even if she could establish such a
failure) because, as discussed at length infra, Defendants had no such
obligation. Plaintiff does not suffer a qualifying disability.
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Pennsyl vania, 2008 U.S. Dist. LEXIS 72481 at *25 (WD. Pa. Sept.

22, 2008)(citing Farrell v. Planters Lifesavers Co., 206 F.3d

271, 280 (3d Gr. 2000)). Here, the timng of the
termnation-nearly four nonths after the protected activity-is
not enough evidence, by itself, to show causation.!® Even view ng
the record in the light nost favorable to Plaintiff, there is no
addi tional evidence fromwhich a reasonable juror could concl ude
that Plaintiff was term nated because of her request for
acconmodat i ons.
CONCLUSI ON

Plaintiff has not nmade out a prinma facie case of disability
discrimnation or retaliation under the governing pre- ADAAA
standard. ' Accordingly, we grant Defendants’ Mdtion for Sumary

Judgnent .

9 paintiff fixates on how she made repeated requests for time off before the
July 7" nmeeting. We do not need to delve further into an analysis of any such
requests. The only adverse enployment action alleged is Plaintiff’'s
termnation on October 15'". The time | apse between July 7'" and October 15'" is
too long to give rise to an inference of causation; the | apse between any
actions before July 7" and the ternmination is even nore extensive and

i kewi se prevents us frominferring retaliation. Furthermore, in Plaintiff’s
own words the July 7'" disclosure was the rel evant event that sparked the

all eged retaliation by her enployers: “lI was never reprimnded. | never had
poor work experience...And everything started happening after | disclosed that
| had a nedical condition.” (Pl.’s Resp. Ex. A, 147:6-10).

Yin their respective pleadings, Plaintiff and Defendants make severa
addi ti onal argunents. Defendants argue that they have proffered a legitinate,
non-di scrimnatory reason for termnating Plaintiff. Plaintiff argues she has
denonstrated that the reasons offered by her enployers are nere pretext. She
further argues that Defendants are estopped fromasserting that Plaintiff was
fired for her poor performance given their testinony to the contrary before
the EEOCC. Because we find that Plaintiff cannot nake out a prinmm facie case of
disability discrimnation or retaliation under the governi ng pre-ADAAA
standard, we refrain fromdiscussing any of these argunents.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
ALl YA DAVI S,
Plaintiff, . CIVIL ACTI ON
v. . NO 10- CV- 03105

DAVI S AUTO, INC., and
TRI - STATE LENDI NG LLC,

Def endant s.

ORDER
AND NOW this 22nd day of Novenber, 2011, upon

consi deration of Defendants’ Mtion for Summary Judgnent (Doc.
No. 20), Plaintiff’s Response in opposition thereto (Doc. No.
22), Defendants’ Reply (Doc. No. 23), and Plaintiff’s Sur-Reply
(Doc. No. 24), and for the reasons set forth in the acconpanyi ng
Menmorandum it is hereby ORDERED that the Mdtion is GRANTED and
Davis Auto, Inc. and Tri-State Lending, LLC are DI SM SSED wi th

prej udi ce.

BY THE COURT:

[s/ J. Curtis Joyner

J. CURTIS JOYNER, C. J.
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