IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL A-1 ADVERTI SI NG | NC. : ClVIL ACTI ON

VS.

: NO 11-CVv-4230
JOHN DCE, al/k/a RI CHARD MCCONNELL k

and ONLINE NIC, INC., and )
PERRY NARANCI C and REX W LI U

VEMORANDUM AND ORDER

JOYNER, C.J. Novenber 22, 2011

W wite now to address the issue which we previously raised
sua sponte in our Order dated Septenber 28, 2011: whether or not
this Court possesses the requisite subject matter jurisdiction to
proceed further. In conpliance with that Order, the parties have
now provi ded the supplenental briefing requested and because we
cannot find to a legal certainty that the ampbunt in controversy
exceeds the sumor value of $75,6000, we shall remand this matter
to the Court of Common Pl eas of Phil adel phia County, where it was
originally fil ed.

Backagr ound

This case has its genesis in the sale of an internet domain,

ww. wal k. comto Plaintiff, National A-1 Advertising, Inc. (“A-

1"). Plaintiff avers that in April 2011, it was contacted by an

i ndi vi dual representing hinself to be one Richard McConnell, the

owner of the domain at issue, with an offer to sell the domain to
A-1 for $35,000. (Conplaint, fs 9-10). A-1 accepted the offer

and, on April 13, 2011 wire transferred the total sum of



$35, 311. 50" to Escrow.com a conpany in the business of acting as
escrow agent for business transactions. (Conplaint, s 12-14).
The parties’ agreenent provided that, upon receipt of
confirmation from Escrow.comthat Plaintiff had deposited the
nmoni es for the sale, the domain would be transferred by its
adm ni strator, internet registrar, Ml bournelT in Australia. A-1
had established its own account with Ml bournel T, presumably to
facilitate the transfer, and on April 19, 2011, the domain was
transferred to A-1's account with Mel bourne. (Conplaint, s 14-
16). The follow ng day, having been notified that the transfer
had taken place, Plaintiff authorized the release of the $35, 000
to McConnell. Escrow.comthen wire-transferred that anount to
t he account of Defendant OnlineNIC at Wells Fargo Bank.
(Conpl aint, 117).

Two days later, on April 22, 2011, Plaintiff was contacted
by Richard McConnell, the owner of the wal k.comdomain. M.
McConnel | expl ai ned that the domain had been hijacked fromhis
Godaddy. com account on Friday, April 8, 2011 and he had spent the
better part of nearly three weeks trying to recover it.
(Conplaint, 1 18). Insofar as no one at either Godaddy.com or
Mel bournel T had ever posted any warni ngs or placed any hol ds on
the accounts to prevent further fraud, Plaintiff had no idea that

the domain which it believed it had purchased | egally had been

! Al t hough not specifically designated as such, presunably the

addi tional $311.50 are the fees charged by Escrow. comfor its services. (See,
Conpl ai nt, 113).



stolen. Shortly after hearing fromthe real Richard MConnell
A-1 notified Escrow.com Wlls Fargo Bank, the FBI and 1C3 in an
attenpt to recover the purchase price which it had paid to the
def endant who it alleges stole the donmain and who is identified
in this Conplaint as John Doe. (Conplaint, fs 19-20). Those
efforts proved unsuccessful and Plaintiff commenced suit and
filed a Mdtion for Prelimnary Injunction in the Court of Conmon
Pl eas of Phil adel phia County on April 26, 2011.°?

Subsequent to the filing of the conplaint, Defendants
renoved the case to this Court pursuant to 28 U. S.C. 81441(a) on
the grounds that “...this Court would have original jurisdiction
pursuant to 28 U. S.C. 81332(a) in that conplete diversity of
citizenship exists, as Plaintiff is a Delaware corporation with a
princi pal place of business |ocated in Phil adel phia,

Pennsylvania, OnlineNIC is a California corporation, and

Def endants Doe (a/k/a MConnell), Narancic and Liu are
domciliaries of California, and the natter in controversy
exceeds $75,000.00.” (Notice of Rernoval, 1 9). |In footnote 1 to
the Notice of Renoval, Defendants further asserted that “[i]n

addition to anmounts sought by Plaintiff, which Defendant

2 Initially, Plaintiff brought suit in the Court of Common Pl eas of

Phi | adel phia County by filing a Praecipe for Wit of Sumobns agai nst John Doe,
a/ k/a Richard McConnell only. Following the grant of the Mdtion for
Prelimnary Injunction on April 26, 2011 and the issuance of an Order by the
Court of Common Pl eas prohibiting Wells Fargo Bank from al | owi ng any
withdrawals fromOnlineNIC, Inc.’s account into which Escrow com had wire-
transferred Plaintiff’s noney, OnlineN C requested and was granted | eave to
intervene as a defendant. Thereafter, subsequent to OnlineNIC s issuance of a
Rule to File Conplaint to Plaintiff, Plaintiff filed its conplaint in the

Phi | adel phia Court against not only Doe and OnlineN C, but al so against Perry
Naranci ¢ and Rex Liu as the “partner” and “nmanager” of OnlineN C.
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OnlineNl C specifically disputes, Defendant OnlineNIC will be
pursuing a counterclaim in which danages well in excess of
$75,000.00 will be sought.” Defendants then filed notions to

di sm ss pursuant to Fed. R GCv. P. Nos. 9(b) and 12(b)(6) and to
transfer venue pursuant to 28 U.S.C. 81404(a). As Fed. R Gv.

P. 12(h)(3) dictates that “[i]f [a] court determ nes at any tine
that it |acks subject-matter jurisdiction, the court nust dismss
the action,” we resolved to ascertain the value of the clains at

i ssue and the anmount in controversy in order to ensure that we
had jurisdiction to proceed further.

Di scussi on

As noted, the statute conferring jurisdiction upon the
district courts in cases based upon the diverse citizenship of
the parties is 28 U. S.C. 81332(a), which reads as follows in
rel evant part:

(a) The district courts shall have original jurisdiction of

all civil actions where the matter in controversy exceeds

the sum or val ue of $75, 000, exclusive of interest and
costs, and is between -
(1) citizens of different States;

(2) citizens of a State and citizens or subjects of a
foreign state;

(3) citizens of different States and in which citizens
or subjects of a foreign state are additional parties;

and

(4) a foreign state, defined in section 1603(a) of this

title, as plaintiff and citizens of a State or of
different States.

I ndeed, federal courts are not courts of genera
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jurisdiction; they have only the power that is authorized by
Article I'll of the Constitution and the statutes enacted by

Congress pursuant thereto. Bender v. WIliansport Area Schoo

District, 475 U. S. 534, 541, 106 S. C. 1326, 1331, 89 L. Ed.2d
501 (1986). For this reason, it is incunbent upon every federal
court to satisfy itself of its own jurisdiction. 1d. (citing

Mtchell v. Maurer, 293 U S. 237, 244, 55 S. . 162, 165, 79 L.

Ed. 2d 338 (1934)). The existence of federal jurisdiction
ordinarily depends on the facts as they exist when the conplaint

is filed. Newman- G een, Inc. v. Alfonzo-Larrain, 490 U S. 826,

830, 109 S. C. 2218, 2222, 104 L. Ed.2d 893 (1989).

The process and propriety for renoval of cases fromstate to
federal courts is laid out in 28 U S. C. 81441. Subsection (a) of
that statute provides the general rule:

(a) Except as otherw se expressly provided by Act of

Congress, any civil action brought in a State court of which

the district courts of the United States have ori gi nal

jurisdiction, may be renoved by the defendant or the
defendants, to the district court of the United States for
the district and division enbracing the place where such
action is pending. For purposes of renoval under this
chapter, the citizenship of defendants sued under fictitious
nanmes shall be disregarded.

Thus, by statute, a defendant has the right to renove a
civil action fromstate court if the case could have been brought
originally in federal court and, for a renoval predicated upon
diversity of citizenship, a proper exercise of federal
jurisdiction requires satisfaction of the amount in controversy
requirenment as well as conplete diversity between the parties.

In re Briscoe, 448 F.3d 201, 215 (3d Cr. 2006). Courts “discern
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the anmount in controversy by consulting the face of the conpl aint
and accepting the plaintiff’s good faith allegations. Dolin v.

Asi an Anerican Accessories, Inc., No. 10-4054, 2011 U S. App.

LEXIS 21990, at *4 (3d Cr. QOct. 28, 2011)(citing Horton v.
Li berty Mutual Ins. Co., 367 U S 348, 353, 81 S. . 1570, 6 L.

Ed. 2d 890 (1961) and Frederico, 507 F.3d at 194). Through it
all, however, “estimations of the anounts recoverabl e nust be
realistic” and “the inquiry should be objective and not based on
fanciful, pie-in-the-sky, or sinply w shful anounts, because
otherwise the policy to limt diversity jurisdiction will be

frustrated.” 1d.(quoting Samuel -Bassett v. KIA Mtors Anerica,

Inc., 357 F.3d 392, 403 (3d Cir. 2004)).
Renoval statutes should be strictly construed “agai nst
renoval and all doubts should be resolved in favor of renand.”

G bboni v. Hyatt Corp., Cv. A No. 10-2629, 2011 U.S. Dist.

LEXI S 29662 at *4 (E.D. Pa. March 22, 2011)(quoting Batoff v.
State Farm I nsurance Co., 977 F.2d 848, 851 (3d Gr. 1992) and

Steel Valley Authority v. Union Switch & Signal Dv., 809 F.2d

1006, 1010 (3d Cir. 1987)). The renoving party carries a heavy
burden of showing that at all stages of the litigation the case

is properly before the federal court. Brown v. JEVIC, 575 F. 3d

322, 326 (3d Cir. 2009). This burden varies dependi ng upon

whet her the relevant facts of the case are in dispute or findings
have been made: when the relevant facts are not in dispute or
findi ngs have been nmade, the proponent of federal jurisdiction

must show by a legal certainty that the anmount in controversy
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exceeds the statutory mnimum Kalick v. Northwest Airlines

Corp., 372 Fed. Appx. 317, 321 (3d Cr. March 29, 2011); Sanuel-
Bassett, 357 F.3d at 398. \Were facts are in dispute, the
plaintiff must show the sane by a preponderance of the evidence.

Id.,(citing Frederico v. Hone Depot, 507 F.3d 188, 194 (3d Grr.

2007)) .

Beginning with a reading of the state court conplaint, we see
that Plaintiff is asserting five clains — for fraud, conversion,
breach of contract, civil conspiracy and seeking inposition of a
constructive trust, all of which arise out of the hijacking and
subsequent sale to Plaintiff of the www wal k. com dormain for the
sum of $35,000. Wil e Defendants undoubtedly dispute their
i nvol venent in the all eged schene, nowhere in their filings do
they contest the basic underlying alleged facts - that Plaintiff
was approached by an individual identified in the conplaint as
Def endant Doe masqueradi ng as the real Richard McConnel|l; that
this individual offered to sell the domain to the plaintiff for
the sum averred; that the domain was hijacked fromthe rea
McConnel | * s godaddy. com account; or that pursuant to an agreenent
reached with Doe, Plaintiff wire transferred $35,311.50 to
Escrow.com which in turn rel eased $35,000 the follow ng day to
t he account of Defendant OnlineNIC at Wells Fargo Bank. Thus, we
find that the legal certainty test is properly utilized here.

In the ad dammum cl auses to Counts | (Fraud), |1
(Conversion) and IV (Cvil Conspiracy) Plaintiff seeks to recover

conpensat ory damages, punitive damages, attorney’s fees, costs,
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interest “and such other and further relief as this court deens
just.” In Count 111, alleging Breach of Contract, Plaintiff asks
that judgnent be entered in its favor “for all damages suffered,
as a result of Doe’s breach, against Doe together with an award
of attorney’'s fees, costs, interest and such other and further
relief as this Court deens just.” Finally, in Count V

(Equity/ Constructive Trust), “Plaintiff prays that [the] Court

i npose a trust upon the suns of noney in its possession and
deliver those funds to National, together with such other and
further relief as this Court deens just.” These damages demands
are in keeping with Pennsylvania | aw which holds that while

puni tive damages may not be recovered in breach of contract
actions, they nmay be awarded for fraud, civil conspiracy and

conver si on. Bankers Trust Co. v. Dukes, Cv. A No. 97-1417,

1997 U. S. Dist. LEXIS 18452 at * (E.D. Pa. Nov. 21, 1997);
Rai nbow Trucking, Inc. v. Ennia Insurance Co., 500 F. Supp. 96,

99 (E.D. Pa. 1980).
Agai n, the threshold anmount being sought in this matter is

t he $35, 000 purchase price for the www wal k. com donmai n, plus the

$311.50 in services charges paid to escrow.com This is, of
course, the basis for the conpensatory damages demands. Wile
there are additional expenses and costs attendant to the filing
and mai ntaining of this action, under Section 1332(a), these do
not weigh in the conputation of the m ni mum anount in
controversy, nor do we consider the anbunt of any setoffs or

counterclains to which the defendant nmay be entitl ed. See, 28

8



U S C 81332(b). Plaintiff also appears to be seeking to recover
its attorneys’ fees.

The question thus becones how high are these attorneys’ fees
and what, if any, punitive danmages, can Plaintiff reasonably
expect to recover. Under Pennsylvania |aw, punitive damages are
an “extrene renedy” available in only the nost exceptional

matters. Phillips v. Cricket Lighters, 584 Pa. 179, 188, 883

A 2d 439, 445 (2005). Punitive damages nmay be appropriately
awar ded only when the plaintiff has established that the

def endant has acted in an outrageous fashion due to either “the
defendant’s evil notive or his reckless indifference to the
rights of others.” 1d. “Wilile States possess discretion over
the inposition of punitive damages, it is well established that
there are procedural and substantive constitutional limtations

on these awards.” State Farm Miutual Autonpbile | nsurance Co. V.

Canpbel |, 538 U.S. 408, 416, 123 S. C. 1513, 1519, 155 L. Ed.2d
585 (2003). “Courts must ensure that the neasure of puni shnent
is both reasonabl e and proportionate to the amount of harmto the
plaintiff and to the general danmges recovered.” |[d, 538 U S at
426, 123 S. C. at 1524.

The parties have surprisingly little to say on this matter.
For its part, Plaintiff notes only at page 6 of its Menorandum of
Law i n Support of Remand,

“Whil e punitive damages are possi ble and reasonabl e, given

t he conduct averred, there is no assurance of an award, and

certainly no assurance that an award of punitive danmages

will exceed the jurisdictional mninum Therefore,
jurisdiction should be relinquished and the case renmanded to
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the Court of Common Pl eas of Phil adel phia County.”
Def endants’ remarks are simlarly sparse:

“Shoul d Plaintiff denonstrate evidence of ‘nalice,

vi ndi ctiveness and wanton di sregard,’ which of course,

Def endant di sputes, Plaintiff would be able to recover

puni ti ve damages under Pennsylvania law. .. (citation

omtted). In such an event, Plaintiff’s damages coul d

easily exceed the $75,000 jurisdictional requirenent.
Moreover, in support of their jurisdictional burden, Defendants
rely exclusively on the Plaintiff’s agreenment to all ow Defendants
to place $75,000 into escrow with the Court of Conmon Pleas as a
pre—condition for lifting the “hold” on OnlineNIC s Wl |s Fargo
account . That anount remains in escrow pending the resol ution
of this suit. Defendants assert that this action is clear

evidence that “at a mninmnum Plaintiff believes its danages to be
$75, 000 or nore.” (Defendants’ Menorandum of Law Pursuant to
Court Order of Sept. 30, 2011, at p. 4).

Wiile this is certainly a reasonable interpretation, it is
not the only possible inference that can be drawn. |ndeed,
Plaintiff counters that, in fact, the “$75,000 escrow is bel ow
the jurisdictional limt since 28 U.S.C. 81332(a) requires that
the matter in controversy must exceed $75, 000, exclusive of
interest and costs, to vest jurisdiction.” (Plaintiff’s
Menmor andum of Law in Support of Remand, at p. 5). W find that
it is equally reasonable to interpret the placenent of this
amount into escrow as evincing a belief on Plaintiff’s part that

t his amount should be sufficient to cover any judgnment which it

should receive inits favor. |nasnuch as there exists no other
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evidence as to the value of this case, we cannot find that the
def endant, as the proponent of jurisdiction, has shown either to
a legal certainty or by a preponderance of the evidence that the
anount in controversy exceeds the mnimumthreshold set by
81332(a). We nust, therefore, decline to exercise jurisdiction
and remand this matter to the Court of Common Pl eas of

Phi | adel phi a County.

An order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
NATI ONAL A-1 ADVERTI SI NG | NC. : CIVIL ACTI ON
VS. .
: NO 11-CVv-4230
JOHN DCE, al/k/a RI CHARD MCCONNELL k

and ONLINE NIC, INC., and
PERRY NARANCI C and REX W LI U

ORDER
AND NOW this 22nd day of Novenber, 2011, follow ng
careful consideration of the parties’ supplenental briefing
provided in response to this Court’s Order of Septenber 28, 2011
and it appearing to the Court that subject matter jurisdiction is
lacking, it is hereby ORDERED that this Case is REMANDED to the
Court of Common Pl eas of Phil adel phia County.

BY THE COURT:

/sl J. Curtis Joyner

J. CURTI'S JOYNER, C J.
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