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. 1 NTRODUCTI ON

Plaintiff Marion Felix (“Plaintiff”) brings this slip
and fall negligence action against (1) GUS, Zallie Hol dings,
Inc.,! and (2) Canada Dry Del aware Valley Bottling Conpany
(collectively, “Defendants”). Plaintiff alleges an injury
followng a fall in the frozen food section of a grocery store.
Def endants asserted cross-clai ns agai nst each other for

contribution and/or indemity. On Septenber 1, 2011, Defendant -

Canada Dry noved for summary judgment, and on Septenber 2, 2011,

Def endant-GV5 did the sane. Plaintiff opposed both, and the

notions are now fully briefed and ripe for disposition.

1

Plaintiff’s Conplaint incorrectly captions GV5, Zallie
Hol di ngs, Inc. as (1) ShopRite of Knorr Street; (2) ShopRite
#440; and (3) Zallie Supermarkets, Inc.



1. BACKGROUND

This suit relates to Plaintiff’s slip and fall at the
ShopRi te supermarket on Knorr Street in Phil adel phia,
Pennsylvania. Pl.’ s Conpl. § 10, ECF No. 1. Plaintiff arrived
at ShopRite for the purpose of grocery shopping. She entered a
store aisle, which contained a freezer section, and w thout
noticing a puddle of liquid on the floor, slipped and fell onto
her back allegedly sustaining injuries to her neck, back, arns,
| egs, buttocks, heels, and surrounding body parts. 1d. T 17.
After this fall, and while still on the ground, Plaintiff
observed that the substance she slipped on was a puddl e of clear
liquid, approximately one-quarter to one-half inch deep with
several dust particles floating on its surface. Pl. s Br. in
Resp. to Def.-Gws Mt. for Summ J. 15, ECF 23. Plaintiff did
not know how long the liquid had been on the floor, nor could she
identify the source of the liquid. Felix Dep. 44:19-23, My 3,
2011.

ShopRite’s manager, M ke Roth, responded to Plaintiff’s
fall. Pl.”s Br. in Resp. to Def.-GWs Mt. for Summ J., Ex. I.
M. Roth stated that there was a Canada Dry pallet ten to twenty

m nutes before Plaintiff’s fall in the sanme aisle and approxi nate

2 In accordance with the applicable standard of review,
ee infra, the facts set forth in this section are viewed in the

I ght nost favorable to Plaintiff.

[7)]
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| ocation as Plaintiff’'s fall. Roth Dep. 40:4-11, July 12, 2011
And, because of the pallet’s previous |ocation, he assuned that
the liquid Plaintiff fell on came fromthis pallet. Roth Dep
39:1-4. Nonetheless, M. Roth did not see any liquid | eak from
the pallet or see any liquid on the floor at all before
responding to Plaintiff’s fall. Roth Dep. 38:20-24; 39:5-10.

Al so present at the ShopRite was Plaintiff’s boyfriend,
Ant hony Sofia. Pl.’s Br. in Resp. to Def.-GVWw' s Mt. for Summ
J. 1 11. He was in the check-out line during the tinme of the
incident and did not witness Plaintiff’'s fall. 1d. § 12. A
store enployee alerted M. Sofia to Plaintiff’s fall, and he went
to her aid. I1d. § 13. M. Sofia testified that he noticed the
puddl e of clear liquid when he arrived at Plaintiff’s side and
that there was at |east one footprint in this puddle. Sofia Dep.
51:21-52:1, July 7, 2011. He could not testify as to when this
footprint was made, however. Sofia Dep. 52:2-5, 9-13. Simlar
to Plaintiff, M. Sofia could not identify the cause of the
i quid accunul ati on nor provide evidence of how long the liquid
was on the floor. Sofia Dep. 23:1-5.

Also in the store that day was an enpl oyee of
Def endant - Canada Dry, Sean Early. Pl. s Br. in Resp. to Def.-

GW s Mt. for Sutm J. 23. M. Early was in charge of stocking



Canada Dry products at the ShopRite on the day of the incident.?
M. Early states that during the course of his tinme at ShopRite
that day he spilled a can of Sunkist soda and cleaned up this
spill. Early Dep. 49:21-50: 14.

Def endants separately noved for sumrary judgnent
argui ng that they had no constructive notice of the hazardous
condition in the aisle. And, because they had no constructive
notice, they owed no duty to Plaintiff.

For the follow ng reasons, the Court wll grant

Def endants’ notions for sunmmary judgnent.

I11. DI SCUSSI ON

A Legal Standard

Summary judgnent is appropriate if there are no genui ne
i ssues of material fact and the noving party is entitled to
judgnment as a matter of law. Fed. R Cv. P. 56(a). “A notion
for summary judgnent will not be defeated by ‘the nere existence’

of sone disputed facts, but will be denied when there is a

genui ne issue of material fact.” AmEagle Qutfitters v. Lyle &
3 M. Early’'s testinony is sonmewhat contradictory. At
first he states that he could not recall if he was working for

Canada Dry stocking that day, but then does state that he was
stocking for Canada Dry. Early Dep. 25:9-13, July 12, 2011

G ven his recollection of events before and after Plaintiff’s
fall, it seenms clear that M. Early was stocking the ShopRite on
the day of Plaintiff’'s fall. Early Dep. 25:20-24.
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Scott Ltd., 584 F.3d 575, 581 (3d Cir. 2009) (quoting Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 247-248 (1986)). A fact is

“material” if proof of its existence or non-existence m ght
affect the outcone of the litigation, and a dispute is “genuine”
if “the evidence is such that a reasonable jury could return a
verdict for the nonnmoving party.” Anderson, 477 U.S. at 248.

In undertaking this analysis, the court views the facts
in the light nost favorable to the non-noving party. “After
maki ng all reasonable inferences in the nonnoving party’ s favor,
there is a genuine issue of material fact if a reasonable jury

could find for the nonnoving party.” Pignataro v. Port Auth. of

N.Y. & N.J., 593 F.3d 265, 268 (3d Gr. 2010) (citing Reliance

Ins. Co. v. Moessner, 121 F.3d 895, 900 (3d Gr. 1997)). Wile

the noving party bears the initial burden of show ng the absence
of a genuine issue of material fact, neeting this obligation
shifts the burden to the non-noving party who nust “set forth
specific facts show ng that there is a genuine issue for trial.”

Ander son, 477 U.S. at 250.

B. Application

Def endants nove for summary judgnment. Both argue that

the record is insufficient to show constructive notice of the



hazar dous condition® that caused Plaintiff's fall, as required

under Pennsyl vani a | aw.

1. Negl i gence and Premises Liability

Under Pennsylvania law,® a claimfor negligence
requi res proof of four elenents:

(1) a duty or obligation recognized by the | aw, requiring
the actor to conformto a certain standard of conduct for
the protection of others agai nst unreasonabl e risks; (2)
a failure to conform to the standard required; (3) a
causal connection between the conduct and the resulting
injury; and (4) actual |oss or damage resulting in harm
to the interests of another.

Nw. Mut. Life Ins. Co. v. Babayan, 430 F.3d 121, 139 (3d Cr

2005) (applying Pennsylvania law). The sole issue at this stage
of the proceedings is whether, and to what extent, Defendants

owed a duty to Plaintiff.

a. Duty of care: possessor of | and

Def endant - GV5, as owner and operator of the ShopRite,
was the possessor of the land on which Plaintiff allegedly

sustained injuries. Pennsylvania courts have adopted the

4 The Court shall refer to the hazardous condition here
generally as a spill for sinplicity sake, as it is unclear from
the record whether the Iiquid accunul ation was froma spill or

some ot her source.

° Pennsyl vania | aw applies in this diversity action.
Erie RR Co. v. Tonpkins, 304 U.S. 64, 80 (1938). Plaintiff is
a citizen of Pennsylvania and Defendants are citizens of New
Jersey. Pl.’s Conpl. 1 2.




Rest at enent (Second) approach to determning the duty owed by a

possessor of land to a person on its land. See Kirschbaum v.

WRGSB Assocs., 243 F.3d 145, 152 (3d G r. 2001) (citing Carrender

v. Fitterer, 469 A 2d 120, 123 (Pa. 1983)). Under this approach,

“[t]he standard of care a possessor of |and owes to one who
enters upon the | and depends upon whet her the person entering is
a trespassor [sic], licensee, or invitee.” Carrender, 469 A 2d
at 123.

During the tine that Plaintiff was shopping at
ShopRite, she was an “invitee.” See Restatenent (Second) of
Torts 8 332 (defining an “invitee” to include “a person who is
invited to enter or remain on land for a purpose directly or
indirectly connected with business dealings with the possessor of
the land”). “Possessors of |land owe a duty to protect invitees
fromforeseeable harm” Carrender, 469 A 2d at 123. The
Restatenment clarifies the possessor owes a duty only when the
possessor “knows or by the exercise of reasonable care would
di scover the condition, and should realize that it involves an
unreasonabl e risk of harmto such invitee.” Restatenent (Second)
of Torts 8 343. In other words, the possessor of the | and nust
have “‘actual or constructive notice’” of the dangerous

condi ti on. Estate of Swift v. Ne. Hosp. of Phila., 690 A 2d 719,

723 (Pa. Super. Ct. 1997) (quoting Moultrey v. Geat Atl. & Pac.

Tea Co., 422 A 2d 593, 598 (Pa. 1980)).



b. Duty of care: independent contractor

Nei t her party presents argunent as to what duty
Def endant - Canada Dry owed to Plaintiff while its enpl oyee worked
at ShopRite. To be sure, to the extent Defendant-Canada Dry
caused the hazardous condition, it wuld owe a duty of reasonable

care. See Estate of Swft, 690 A 2d at 722. The question

becones, however, whether it should al so have a duty under

prem ses liability.® Nonetheless, the Court finds that

resolution of this issue is not dispositive in this case. Even
if the Court assunes that Defendant-Canada Dry can be held to owe
the sane duty as Defendant-GVS to Plaintiff, summary judgnent is

still appropriate.’

° | ndeed, Defendant-Canada Dry in its notion for sumrary

j udgnent seens to concede that it could owe a duty to Plaintiff
if Plaintiff could show notice of a hazardous condition. Def.-
Canada Dry’s Mot. for Summ J. ¢ 30, ECF 19.

! It seenms Defendant-Canada Dry coul d be considered an
i ndependent contractor for purposes of inposing a duty. The
Pennsyl vani a Suprenme Court adopted section 383 of the Restatenent
(Second), which states:

One who does an act or carries on an activity upon | and
on behalf of the possessor is subject to the sane
liability . . . for physical harm caused thereby to
ot hers upon and outsi de of the | and as t hough he were the
possessor of the |and.

Rest atement (Second) of Torts 8§ 383; see Felger v. Duquesne Light

Co., 273 A 2d 738, 741-42 (Pa. 1971) (adopting 8 383 and hol di ng
t hat “because Duquesne Light had an easenent and was required to
mai ntain the pole, it should be held to the sane liability as a
possessor in this case”). The commentary to the Restatenent
clarifies that “[o]lne acting on behalf of the possessor may do so

as . . . . an independent contractor.” Restatenent (Second)
Torts 8 383 cnt. a. Thus, if any duty is owed by Defendant- GV5,
Def endant - Canada Dry will be held to the sane standard because
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In sum Defendants owed a duty of care to Plaintiff,
who was a business invitee on Defendant-GW s | and. Defendants
only owed such a duty to Plaintiff, however, to the extent that
t hey had “actual or constructive notice” of a dangerous condition

on the | and.

C. Notice
In this case, there is insufficient evidence that
Def endants either caused the dangerous condition or had actual
noti ce of the dangerous condition.® Summary judgnent thus turns
on the issue of constructive notice. Courts rely on a nultitude
of factors to determ ne constructive notice, including: “the

nunber of persons using the prem ses, the frequency of such use,

Def endant - Canada Dry acted on behal f of Defendant-GV5 as an
i ndependent contractor when stocking products for sale by
Def endant - GVB.

8 Plaintiff argues that Defendant-Canada Dry caused the
dangerous condition. See Pl.’s Br. in Resp. to Def.-Canada Dry’s
Mt. for Summ J. 14-16, ECF 22. The evidence for this argunent
is tw fold. First, Canada Dry was working in the aisle where

Plaintiff fell and had a pallet in that aisle. Id. at 15.
Therefore, as Plaintiff’s argunment goes, it was the pallet that
caused the liquid to be on the floor. Id. Second, Plaintiff

attenpts to bolster this argument with the deposition testinony
of ShopRite manager M ke Roth. M. Roth testified that it was
his belief that Defendant-Canada Dry caused the spill. Roth Dep.
37:7-12. M. Roth also testified, however, that this belief was
an assunption based upon the fact that Defendant-Canada Dry had a
pallet in the sane aisle sone ten to twenty m nutes before

Plaintiff's fall. Roth Dep. 39:1-4. The Court finds this scant
evidence insufficient for a reasonable jury to conclude that
Canada Dry caused the spill. There is no evidence that

Def endant - Canada Dry’s pall et was | eaking, or even capabl e of
producing a clear liquid. Wthout nore, the jury would be |eft
to guesswork as to the cause of the spill.
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the nature of the defect, its location on the premses, its
probabl e cause, and the opportunity which defendant, as a

reasonably prudent person, had to renmedy it.” Hagan v. Cal dor

Dep’t Stores, Inc., No. 89-7810, 1991 W 8429, at *4 (E. D. Pa.

Jan. 28, 1991).

“IOne of the nost inportant factors to be taken into
consideration is the tine el apsing between the origin of the
defect or hazardous condition and the accident.” Neve v.
| nsal aco’s, 771 A 2d 786, 791 (Pa. Super. Ct. 2001). The
duration of the hazard is inportant because if a hazard only
existed for a very short period of tinme before causing any
injury, then the possessor of the |land, even “by the exercise of
reasonabl e care,” would not discover the hazard, and thus would
owe no duty to protect invitees fromsuch a hazard. Restatenent
(Second) of Torts § 343.

Normal |y, the “evaluation of these factors is within
the province of the jury.” Hagan, 1991 W. 8429, at *4.
Nonet hel ess, where the evidence adduced requires the jury to
resort to “conjecture, guess or suspicion,” the determ nation

must be made by the Court. Lanni v. Pa. RR Co., 88 A 2d 887,

889 (Pa. 1952).

3. Constructive Notice: Sufficiency of the Evidence
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Plaintiff here presented evidence of the |ocation of
the spill, the duration of the liquid on the floor, and

Def endant - GV5' s hazard nonitoring procedures.

a. Location of the spill

It is undisputed that the spill occurred at the end of

the freezer aisle. See Pl.’s Br. in Resp. to Def.-GWs Mt. for

Summ J., Ex. | (stating that spill occurred in front end of
aisle). The location of the spill indicates that Defendants
shoul d have di scovered the spill wth reasonable diligence in a

relatively short period of tinme; in other words, the duration of
the spill required to put Defendants on constructive notice is

nore likely a matter of mnutes than a matter of hours.

b. Duration of the spil

Under the facts of this case, the location of the spill
al one does not create a genuine issue of material fact as to
whet her Def endants were on constructive notice. Sufficient
evi dence of the duration of the spill nust also be offered.

Plaintiff points to several facts to support her
assertion that the liquid Plaintiff slipped on was present for a
duration sufficient to provide Defendants with constructive
notice: (1) Defendant-Canada Dry’'s pallet was in the area of

Plaintiff’s fall ten to twenty m nutes before her fall; (2)

11



Def endant - Canada Dry’s enpl oyee admtted to having spilled

liquid, but cleaned the spill up in the sane area as Plaintiff’s
fall; (3) dust was floating on the top of the liquid that caused
Plaintiff’s fall; and (4) there were footprints in the liquid

that caused Plaintiff's fall.

i Def endant - Canada Dry’s pallet was in the
sane location as Plaintiff’s fall

Plaintiff argues Defendants had constructive notice
because there was a pallet in the sane area as Plaintiff’s fal
ten to twenty mnutes before her fall. See Pl.”s Br. in Resp. to
Def.-GW's Mot. for Sunm J. 23. In this regard, Plaintiff
relies upon the deposition testinony of store nmanager M ke Rot h.
M. Roth testified that Defendant-Canada Dry’s enpl oyee placed a
pall et in about the sane location as Plaintiff’s fall and renoved
the pallet approximately ten to twenty mnutes before Plaintiff’s
fall. Roth Dep. 40:4-11. Because of this fact, M. Roth
testified that it was his assunption that the liquid on the floor
canme fromthis pallet. Roth Dep. 39:1-4. M. Roth, however,
testified that he did not see any liquid when the pallet was in
pl ace. Roth Dep. 38:20-24, 39:5-10. Thus, Plaintiff argues that
because the pallet and |ocation of the spill were simlar, and
the tinme between the pallet’s renoval and the fall was ten to
twenty m nutes, Defendants had sufficient notice of the liquid

that caused Plaintiff’s fall. Put another way, Plaintiff asks

12



the Court to hold that the presence of a pallet in a simlar
| ocation as a fall sonme tinme before Plaintiff’'s fall, w thout
evidence that liquid could possibly cone fromthe pallet, rises
above the | evel of speculation that such pallet was the source of
the spill. The Court finds this argunent unconvincing.

Plaintiff attenpts to rely upon the transitory position
of the pallet as circunstantial evidence that Defendants had
prior notice of the spill. In this regard, tw slip and fal

cases are instructive. In Ryan v. Super Fresh Food Mts., Inc.,

No. 99-1047, 2000 W. 537402 (E.D. Pa. Apr. 26, 2000), the court
denied a summary judgnent notion based on the plaintiff’s
testinony that she neither saw nor heard a spill during the
fifteen m nute conversation she had prior to falling in the sane
area. |d. at *2-3. Thus, the hazardous condition nust have
existed for nore than fifteen mnutes and such tinme was
sufficient to infer constructive notice. Simlarly, in Wnters

v. Marina Dist. Dev. Co., No. 05-5937, 2007 W. 1491159 (E.D. Pa.

May 18, 2007), the court held that the defendant was on

constructive notice because before the plaintiff fell on the

spill, the plaintiff sat at a slot machine for over an hour and
did not spill a drink, nor did she see any other patron spill a
drink. 1d. at *4. Accordingly, in that case it was reasonable
to infer that the spill nmust have been on the floor for over an

13



hour. [|d. at *4-5.
In this case, there is no record evidence that anyone
was present fromthe tinme the pallet was in the aisle to when the

fall occurred. Therefore, there is no evidence to show that a

spill could not have occurred nere seconds before Plaintiff’s
fall. The fact that Defendant-Canada Dry’s pallet was present
sone tine before Plaintiff’s fall, without nore, is insufficient

to rise above nmere specul ation that such pallet was the cause of
the spill. Unlike, Ryan and Wnters, were the courts could find
enough circunstantial evidence fromthe presence of witnesses in
the sanme location as the falls for nmany m nutes, no such evi dence
exists here. Al that is known is that at tinme X, a Canada Dry
pall et was present in a simlar location to Plaintiff’s fall, and
then at tinme Y, approximately ten to twenty mnutes |later, there
was a puddle of liquid upon the floor and Plaintiff slipped and
fell. There is no accounting for the interim between the

pallet’s placenent and Plaintiff’'s fall to allow the Court to

infer that the spill was caused by the pallet. It is just as
likely that the spill came from anot her source, nere seconds
before Plaintiff’s fall. Therefore, the presence of Defendant-
Canada Dry’s pallet sone tinme before Plaintiff’s fall is

insufficient to show constructive noti ce.

ii. Defendant-Canada Dry’s spill of Sunki st
soda

14



Plaintiff next argues that Defendant-Canada Dry’s
enpl oyee spilled liquid near the | ocation of her fall and that
this evidence is sufficient to defeat summary judgnent. Pl.’s
Br. in Resp. to Def.-GWws Mt. for Summ J. 24. It is not.
Def endant - Canada Dry’ s enpl oyee stocking the ShopRite that day
was Sean Early. 1d. at 23. M. Early did stock the freezer
aisle where Plaintiff’s fall occurred. Early Dep. 40:22-41:1-5.
M. Early stated in his deposition that a can of Sunki st soda
spilled in that aisle, and he cleaned up this spill with Wndex
and paper towels. 49:21 - 50:14. Plaintiff contends that this
is sufficient evidence, when coupled together with her other
evi dence, to defeat Defendants’ sunmmary judgnent notions. Pl.’s
Br. in Resp. to Def.-GWws Mdt. for Summ J. 24. VWat Plaintiff
fails to acknowl edge is the uncontroverted evi dence that Sunki st
soda is orange in color while the liquid that caused Plaintiff’s
fall was clear. Early Dep. 47:21-22; Felix Dep. 40:2-20. The
Court cannot conprehend how M. Early’s testinony should indicate
t hat Defendants had notice of the clear liquid on the floor.

Thus, Plaintiff’s argunment is without nerit.

iii. Presence of dust on |liquid surface
Next, Plaintiff seenms to argue that the presence of
dust on the surface of the liquid is sufficient to show

constructive notice. The Third Crcuit in Saldana v. Knmart

15



Corp., 260 F.3d 228, 235 (3d Gr. 2001), discussed and rejected a

simlar argunent. |In that case, the plaintiff slipped on car wax
inthe aisle of a Kmart. [|d. at 231. There were no w tnesses
that saw the wax before the plaintiff fell. 1d. Nor was there
evi dence of tracking through the spill. [1d. The plaintiff did

state, however, that there was a |l ayer of dust on the surface of
the wax. 1d. There, the court held that this evidence was
insufficient to show that the defendant had constructive notice.
Id. at 234-35. In particular, the court stated that the
plaintiff “offered no evidence of how nuch dust was found, how
long it would have taken for dust to accumrul ate, or whether the
dust was picked up off the floor by the spreading wax or the
force of [the] fall.” [Id. at 234. Therefore, the court
concluded that the jury could not be left to specul ate whet her

t he defendant had sufficient constructive notice of the spill.
Id. at 235.

In this case, Plaintiff testified that there were at
nost seven “dust balls” the size of half a pencil eraser present
on the surface of the liquid. Felix Dep. 41:16-42:8. Simlar to
Sal dana, Plaintiff offers no evidence of howlong it would take
for such dust to accunulate. Also simlar to Saldana, there is
no evidence that the dust balls were not the result of the fal
itself. Wiile Plaintiff here did offer sone evidence of the

anount of dust, the presence of at nost seven small dust balls is

16



insufficient to give rise to nore than speculation that the
liquid was present for sufficient tine to put Defendants on
notice.® Thus, the presence of dust here is insufficient to show

constructive noti ce.

iv. Evidence of tracking

Finally, there is sone indication that tracking in the
spill occurred. Indeed, Plaintiff’s boyfriend Anthony Sofia
testified that when he arrived at the scene of the incident he
noticed a footprint in the liquid. Sofia Dep. 51:21-52:1. M.
Sofia could not provide any evidence as to when this footprint
was made, however. Sofia Dep. 52:2-5, 9-13. Wile tracking
evi dence may be used in conjunction with other evidence to show
duration, here, there is no indication as to when this footprint
was made. Wthout some indication that the tracking occurred
before Plaintiff fell, the jury could not discern whether this
footprint was caused by another person before Plaintiff's fall,
soneone responding to Plaintiff’s fall, or Plaintiff’s fal

itself. See Craig v. Franklin MIls Assocs., L.P., 555 F. Supp.

2d 547, 552 (E.D. Pa. 2008) (Robreno, J.) (concluding that

evidence of trail of soda insufficient to show duration);

9 | ndeed, in Sal dana, the evidence was that a | ayer of

dust was on the surface of the spilled wax. See Sal dana, 260
F.3d at 231. Here, there were seven discrete dust balls. A

| ayer of dust seens nore likely to accumul ate over a |onger tine
t han seven dust balls.

17



Viccharelli v. Honme Depot U.S.A., Inc., No. 06-4890, 2007 W

4276657, at *3 (E.D. Pa. Dec. 4, 2007) (“[T]he presence of *‘skid
mar ks’ suggests only that sonething had been pushed through the
wet substance at one point in the past. It does not suggest,
however, that the wet substance had been present for any length
of time, nmuch |ess that Hone Depot personnel should have noticed
it upon reasonable inspection.”). Thus, Plaintiff’s argunent
that the footprint in the liquid helps establish duration is

wi thout nerit.

C. Def endant - GVWS' s hazard nonitoring procedures

Plaintiff also asserts that Defendant-GW s failure to
monitor for spills is sufficient to defeat summary judgenent.
Pl.”s Br. in. Resp. to Def.-GWs Mt. for Summ J. 21.
Specifically, Plaintiff argues that Defendant-GVS did not have a
policy in place to nonitor for spills at set intervals. 1d.

Mor eover, there was no evidence that anyone nonitored for spills
that day. [1d. Such evidence, according to Plaintiff, is
sufficient to defeat Defendants’ notions because it illustrates
Def endant-GWS's failure to use reasonable care wth respect to
its duty to business invitees. 1d.

Initially, Plaintiff is incorrect that Defendants had
no procedures for hazard nonitoring. M. Roth testified that

while ShopRite did not have a reginmented nonitoring system it

18



had several maintenance workers on the floors. See Roth Dep.
11:1-24. The duties of those workers included nonitoring for
spills and cl eaning up any hazards. Roth Dep. 11:3-8.

Therefore, while M. Roth could not testify as to whether, for
certain, an enployee had inspected the store at a certain tinme or
even anytine that day, he did testify that continuous nonitoring
occurred within the store. Regardless, Plaintiff’s argunent as
to whet her Defendant-GVS s actions were reasonabl e does not
concern the Court at present.

I ndeed, Plaintiff’s argunent as to Defendant-QGW s | ack
of hazard nonitoring skips a step within the negligence
framework. In order for Defendants to fail to exercise
reasonable care with respect to a duty, Defendants nmust owe a

duty in the first place. See Read v. Sanmis d ub, No. 05-170,

2005 W 2346112, at *3 (E.D. Pa. Sept. 23, 2005) (holding that
evidence of failure to conduct protective sweeps goes to issue of
breach of duty and is only relevant if plaintiff produces
evidence that a duty existed). Defendants do not owe such a duty
unl ess there was sufficient constructive notice of the hazardous
condition. Thus, the inquiry into the sufficiency of Defendant -
GW' s store policy is only relevant after establishnment that

Def endant had notice of a hazardous condition. See Craig, 555 F
Supp. 2d at 550 (“The duration of the hazard is inportant because

if a hazard only existed for a very short period of tinme before

19



causing any injury, then the possessor of the |and, even ‘by the
exerci se of reasonable care,’” would not discover the hazard, and
t hus would owe no duty to protect invitees fromsuch a hazard.”

(quoti ng Restatenent (Second) of Torts 8§ 343)); Hower v. WAl-Mart

Stores, Inc., No. 08-1736, 2009 W. 1688474, at *6 (E.D. Pa. 2009)

(“Defendant cannot be liable for negligence by failing to
identify and clean up a spill only a short tinme after its
occurrence.”).

In contrast to this reasoning, Plaintiff relies on

Thakrar v. Wegnman’s Food Mkt., 75 Pa. D. & C. 4th 437 (Pa. C

C.P. 2004). In that case, the plaintiff slipped on a substance
in the aisle of a supermarket. 1d. at 438. The court there
deni ed summary judgenent and held that the defendant failed to
abide by its policy of performng hourly sweeps of the aisles to
| ook for spills. 1d. at 442-43. More inportantly, however, was
the evidence that the liquid on the floor had begun to solidify,
and that the substance that the plaintiff fell on was from an
earlier spill that the defendant’s enpl oyees had al ready cl eaned
up. |d. at 441-42. |ndeed, these enployees testified that they
had noticed drops of the substance on the floor several hours
before the plaintiff's fall, but failed to clean themup. 1d. at

442.

The facts in this case stand in contrast to Thakrar.

20



Unli ke the supermarket in Thakrar, Defendant-GVS did not have a
regi nented hourly sweep system Roth. Dep. 11:1-24. Defendant-
GVS had a nore flexible system where enpl oyees woul d | ook for
hazardous conditions while they went about their duties. Thus,
there is inconclusive evidence that Defendant-GVvS did not nonitor
on that day. Wile it is true that the court in Thakrar
considered the | ack of sweeps as evidence that the defendant
“shoul d have known of the existence of the harnful condition,”
the court took this evidence along with the evidence that the
spill had existed for several hours before the plaintiff’s fall.
Thakrar, 75 Pa. D. & C 4th at 442-43. Here, nore inportantly

t han Defendant-GWS s hazard nonitoring procedures, there is no
evi dence that any enpl oyee saw the spill, knew the spill was
there, or that the spill lasted for any duration. Accordingly,
the Court finds that Defendant-GW s al |l eged | ack of hazard

nmoni tori ng procedures do not show constructive notice.

d. Spoli ation inference

Last, Plaintiff attenpts to overcone Defendants’
summary judgnent notions by arguing for a spoliation inference.
Pl.”s Br. in Resp. to Def.-GW s Mt. for Sunm J. 22-23.
Specifically, Plaintiff argues that Defendant-GVS had
surveill ance canera evidence of the incident, but this footage

was only after the incident occurred while Plaintiff was | aying
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on the ground. |1d. at 22. Therefore, Plaintiff argues, because
there was evidence after the incident occurred, but no evidence
before the incident to show, for exanple, the duration of the
spill on the floor, Defendant-GVS nust have destroyed or

ot herwi se nade this evidence unavailable. [1d. A party may be
entitled to a sanction if its adversary destroys or w thhol ds

evidence. See Schmd v. M| waukee Elec. Tool Corp., 13 F.3d 76,

78 (3d Cir. 1994). The Third Crcuit in Schmd, ! in the context
of a products liability case, provided the follow ng three
factors for courts to consider when determ ning what sanction is
appropriate: “(1) the degree of fault of the party who altered or
destroyed the evidence; (2) the degree of prejudice suffered by

t he opposing party; and (3) whether there is a | esser sanction
that will avoid substantial unfairness to the opposing party and,
where the offending party is seriously at fault, wll serve to
deter such conduct by others in the future.” 1d. at 79.

In this case, Plaintiff’'s argunent fails to get off the
starting line. For the Court to even entertain sanctions or sone
adverse inference due to spoliation there nust be evidence that
Def endant - G5 actual |y destroyed, suppressed, or wthheld

evidence fromPlaintiff. See Brewer v. Quaker State G 1 Refining

10 The Pennsyl vani a Supreme Court adopted this three

factor test in Schroeder v. Commonwealth, 710 A 2d 23, 27 (Pa.
1998), in the context of denying sunmary judgnent for the
def endant .
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Corp., 72 F.3d 326, 334 (3d Gr. 1995 (“[I]t nust appear that
there has been an actual suppression or w thhol ding of the
evidence. No unfavorable inference arises when the circunstances
i ndicate that the docunent or article in question has been | ost
or accidentally destroyed, or where the failure to produce it is
ot herwi se properly accounted for.”). Plaintiff has not put forth
evi dence t hat Defendant-GVs destroyed, altered, or otherw se
wi t hhel d surveillance evi dence of the incident.

Plaintiff argues that because there was video of the
incident after she fell, there nust have been video of the sane
| ocation before the fall. Therefore, as no such video was
produced, Defendant-GVS nust have destroyed, altered, or w thheld
this evidence. Plaintiff’s argunent is unavailing. There is no
evi dence that footage before Plaintiff's fall existed. As M.
Roth's testinony explains, while ShopRite does have vi deo caneras
in the store, sone are stationary and sone are not. Roth Dep.
53:3-15. Plaintiff has not provided evidence that the canera
that captured Plaintiff after she fell was stationary and thus
even capable of showing the floor before Plaintiff’s fall. What
is nmore, M. Roth indicated that the best person to contact would
be a representative fromthe ShopRite | oss prevention departnent.
Rot h Dep. 59:15-20; 63:8-16. There is no evidence that Plaintiff
attenpted to contact such person.

Thus, Plaintiff asks the Court to sinply infer fromthe
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fact that a video was not produced that Defendants nust have been
at fault for this non-production. The Court will not nmake such
an inference. Indeed, in cases that have addressed a spoliation
inference, there was at |east sone evidence of actual destruction
or non-conpliance with a Court order to produce evidence. See,

e.qg., Schmd, 13 F.3d at 78; Howell v. Maytagq, 168 F.R D. 502,

505 (M D. Pa. 1996); Schroeder, 710 A 2d 23, 27 (Pa. 1998).
This case is inapposite as there is no evidence that Defendant-

GVS destroyed or inproperly withheld evidence. Accordingly, the

Court wll not grant an adverse inference due to spoliation of
evi dence.
e. Cases where no evi dence of the
duration of the spill was offered

At bottom Plaintiff’s evidence has shown only that a
liquid substance was spilled in ShopRite, and that the spil
exi sted for sone indetermnate time before she slipped on it.
There is no evidence of the duration of tinme that the spill
exi st ed.

Courts regularly dism ss clains supported by such scant

evi dence at the summary judgnent stage. See, e.qg., Craig, 555 F.

Supp. 2d at 554 (granting sumrmary judgnent because no evi dence of
duration for spill in mddle of mall); Read, 2005 W. 2346112, at
*4 (“[P]laintiff has failed to put forth any evidence as to the

origin of the spill or as to howlong the spill was on the floor
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prior to plaintiff’s accident. These evidentiary deficiencies
are fatal to plaintiff’s claimunder 8 343 of the Restatenent

(Second) of Torts.”); Evans v. Canteen Corp., No. 94-2381, 1995

WL 355231, at *3 (E.D. Pa. June 13, 1995) (granting sunmary

judgnent as to spilled-mlk claim; Estate of Swift, 690 A 2d at

722 (affirmng grant of summary judgnent where evi dence showed
that water was spilled but not “how |l ong the condition existed’);

M/ers v. Penn Traffic Co., 606 A 2d 926, 931 (Pa. Super. C

1992) (affirmng grant of summary judgnent as to spilled-grape
claim; Multrey, 422 A . 2d at 598 (affirm ng grant of conpul sory

non-suit as to spilled-cherry claim; Dmno v. WAl-Mart Stores

Inc., 83 Pa. D. & C. 4th 169, 178 (Pa. C. C. P. 2007) (granting

summary judgnent as to spilled-oil claim; D Aprile v. Rolling

H |l Hosp., 28 Pa. D. & C. 4th 430, 435 (Pa. . C P. 1995)
(granting summary judgnent as to spilled-water clain.

Here as well, in the absence of evidence, the jury can
only guess how | ong the hazardous condition existed before
Plaintiff slipped on this condition. Under such circunstances,
the jury cannot be permtted to render a verdict based on
“conj ecture, guess or suspicion,” and the determ nation nust be
made by the Court. Lanni, 88 A 2d at 889. Accordingly, the
Court will grant the notions for summary judgnent as to
Plaintiff’s negligence claim No genuine issue of material fact

exi sts and Defendants are entitled to judgnment as a matter of |aw
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because Plaintiff failed to denmonstrate that Def endants had

constructive notice of the spill on which Plaintiff slipped.

| V. CONCLUSI ON
For the foregoing reasons, Defendants’ notions for
summary judgnment will be granted. An appropriate Order wll

foll ow
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARI ON FELI X : ClVIL ACTI ON
: NO. 10-4654
Plaintiff

V.

GBS, ZALLI E HOLDI NGS,
INC., et al.,

Def endant s.

ORDER
AND NOW this 17th day of Novenber, 2011, it is hereby
ORDERED t hat Defendants’ notions for summary judgnent (doc. nos.

19, 20) are GRANTED.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




