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MEMORANDUM

EDUARDO C. ROBRENO, J. NOVEMBER 14, 2011

Before the Court are various Defendants’ Mtions to
Dism ss in nunmerous cases that are part of MDL 875, the
consol i dat ed asbestos products liability multidistrict litigation
pending in the United States District Court for the Eastern

District of Pennsyl vani a.

BACKGROUND

Def endants’ Motions to Disnmss were filed in a group of
cases transferred to the Eastern District of Pennsylvania from
the Indiana, Illinois, and Wsconsin, in which Plaintiffs are
represented by Cascino Vaughan Law O fices (“Cascino Vaughan”).

The cases in which Cascino Vaughan represent plaintiffs account



for approxinmately 2,000 cases in MDL 875, the second | argest
| and- based group of cases to remain in the litigation, which once
cont ai ned nore than 150,000 plaintiffs and in excess of eight
mllion clains.

On May 4, 2009, approximately five thousand (5, 000)
Casci no Vaughan cases were referred to the Honorable Lowel |l A
Reed for nediation and settlenent. Three thousand (3, 000) cases
were resol ved or dism ssed during that process. On April 18,
2011, anticipating the retirement of Judge Reed, the renaining
cases were referred to the Honorable David R Strawbridge, United
States Magistrate Judge, to “conduct pretrial procedures,
supervi sion of discovery, settlenent conferences and preparation
for trial.” (See, e.qg., 08-89441, doc. no. 23). Consistent with
the order of referral, Judge Strawbridge entered a scheduling
order with respect to two hundred (200) cases on July 15, 2011
with the expectation that the cases would be put on scheduling
orders in groups of two hundred (200) on a nonthly basis.

The deadlines relevant to the notions at issue are as

follows:?

1. Def endants shall file any notions to dism ss based
upon nonconpliance with Adm nistrative Order No.
12 by: July 29, 2011

2. Plaintiffs shall respond to any such notions to

! See Anended Case Managenment and Schedul ing Order for CVLO-
1, avail able at: ww. paed. uscourts. gov/ ndl 875r. asp.
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di sm ss by: August 5, 2011

3. Al medical evidence in plaintiffs’ possession, or
that will be presented to, or relied upon by,
plaintiffs’ expert, including x-rays, pathology,
and 524(g) bankruptcy trust subm ssions shall be
submtted to | KON by: August 1, 2011

Before the Court are Various Defendants’ Mtions to
Dismiss Plaintiffs’ Cains pursuant to Federal Rule of G vil
Procedure 41(b) for failure to conply with the above deadl i nes,
based on either Plaintiffs’ |lack of subm ssions or allegedly
i nadequat e subm ssi ons.

Each of the bases is discussed below ad seriatim?

1. LEGAL STANDARD

Under Federal Rule of Civil Procedure 41(b), “[i]f the
plaintiff fails to prosecute or to conply with the rules of a
court order, a defendant nmay nove to dism ss the action or claim
against it.”
The Third Grcuit has identified certain factors a

court must consider in determ ning whether to dism ss an action

under Rule 41(b). See, e.qg., Capogrosso v. State FarmlIns. Co.,

2 In a case assigned to an MDL court, matters of

procedure are determ ned using federal |law as interpreted by the
circuit in which the transferee court sits. Kiser v. AW
Chesterton Co., 770 F. Supp. 2d 745, 747 n.1 (E.D. Pa. 2011)
(Robreno, J.) (citing Various Plaintiffs v. Various Defendants
(“G1 Field Cases”), 673 F. Supp. 2d 358, 363 (E.D. Pa. 2009)
(Robreno, J.)).




2010 W 3404974 at *15 (D. N.J. 2010) (citing Hoxworth v.

Bl i nder, Robinson & Co., 980 F.2d 912, 919 (3d Cir. 1992)). In

assessing the propriety of such an action, a court nust bal ance
the follow ng factors:

(1) t he ext ent of t he party’s per sonal
responsibility; (2) the prejudice to the adversary
caused by the failure to neet scheduling orders and
respond to discovery; (3) a history of dilatoriness;
(4) whether the conduct of the party or the attorney
was Wil Il ful or in bad faith; (5) the effectiveness of
sanctions other than dism ssal, which entails an
analysis of alternative sanctions; and (6) the
meritoriousness of the claimor defense.

Id. (quoting Azkour v. Aria, No. 08-3133, 2009 U.S. App.

LEXIS 10887, at *4-5 (3d Gr. May 21, 2009); Poulis v. State Farm

Fire & Cas. Co., 747 F.2d 863, 867 (3d Cr. 1984)). Al though al

of the above factors should be considered, there is no “magic

formula.” See Briscoe v. Klaus, 538 F.3d 252, 263 (3d G r. 2008).

In fact, “where a litigant wilfully refuses to prosecute his case
or effectively nmakes it inpossible to proceed,” a District Court
need not even consider the Poulis factors at all, but rather is

left with “little recourse other than dism ssal.” Ware v. Rodal e

Press, Inc., 322 F.3d 218, 222 (3d Cr. 2003).

It is widely recogni zed that District Court judges
“must have authority to nmanage their dockets, especially during
massive litigation” such as multidistrict litigation. Inre

Fannie Mae Sec. Litig., 552 F.3d 814, 822-23 (D.C. Cr. 2009)

(uphol ding a district court’s inposition of sanctions on a party



when the party violated a scheduling order and “dragged its feet
until the eleventh hour”; and noting that overturning the
district court’s decision could underm ne “the authority of
district courts to enforce the deadlines they inpose.”).
Additionally, “adm nistering cases in nultidistrict
litigation is different fromadm nistering cases on a routine

docket.” 1 n re Phenyl propanol am ne (PPA) Prod.s Liab. Litig., 460

F.3d 1217, 1229 (9th G r. 2009). The Court of Appeals for the
Ninth Crcuit has discussed the inportance of conplying with case
managenent orders in such litigation as foll ows:

multidistrict litigationis a special breed of conpl ex

litigation where the whole is bigger than the sum of

its parts. The district court needs to have broad

di scretion to adm nister the proceeding as a whol e,

whi ch necessarily includes keeping the parts in |line.

Case managenent orders are the engine that drives

di sposition on the nerits.
ld. at 1232. And yet, regardl ess of how nassive or conplex the
litigation is, success in admnistering the case by the Court
cannot be neasured solely in terns of the nunber of cases
settled, or clains dismssed or adjudicated. Each party to the
[itigation is not just a nunber. Rather, each is entitled to a
full and fair day in court as to the nerits of its clainms and
defenses. How to reconcile the need for efficiency in the
adm ni stration of the case without conpromsing a party’s right

to a full and fair hearing remains the utnost goal of the Court

inthis litigation.



Wth these principles in mnd, the Court turns to the

nmerits of the notions.

I11. DI SCUSSI ON

A. Mbtions to Disnmss for Failure to Subnmit Any X-
Rays to the | KON Depository

Defendants filed a Motion to Dismss applicable to
thirty-eight (38) cases, in which no x-ray subm ssion has been
made to the | KON Depository, pursuant to Judge Strawbridge’s
Schedul ing Order.® Defendants aver that, “these plaintiffs have
pl aced B read reports in the I KON repository, but not the x-rays
relied upon by plaintiffs’ experts to generate the B reads.”
(See, e.qg., Case No. 08-91650, Def.’s Mdt., doc. no. 10, at 2).

As grounds for dism ssal of the cases, Defendants focus
on the prejudice caused to themby the failure to neet the
deadline as well as the history of dilatoriness of plaintiffs’
counsel, and aver that there is no alternative appropriate
sanction. Poulis, 747 F.2d at 868.

Plaintiffs’ responses can be broken down into the

follow ng four (4) categories:

3 The | KON Depository is a central database (nmaintained

by | KON Legal Docunent Services) to which Plaintiffs are required
to submt their nmedical records and other personal information
Def endants obtain such records fromthe database, as well. | KON
provi des defense counsel with copies of the rel evant records at
counsel ' s expense.



1. In two cases, Plaintiffs aver that x-rays have
been subm tted.

2. In twenty two (22) cases, Plaintiffs have agreed
to voluntarily dismss the cases.

3. In three cases, Plaintiffs aver that the x-rays
are now i n possession of Plaintiffs’ counsel and
the failure to submt themto | KON was an
over si ght.

4. In fourteen (14) cases, Plaintiffs ask for a
thirty (30) day extension to conply with the
schedul i ng order.

As to category 1, Defendants’ notions will be denied,
as Plaintiffs’ avernent that the deadline has been satisfied has
not been countered by Defendant.

As to category 2, Plaintiffs’ notions to voluntarily
dism ss the cases will be granted.

As to category 3, Defendants’ Mdttions to Dismss wll
be granted because Plaintiffs failed to tinely submt x-rays,
even though such x-rays are currently in Plaintiffs’ Counsels’
possessi on.

As to category 4, the Court declines to extend the
deadlines set forth in the scheduling order. Plaintiffs aver
that a thirty (30) day extension is appropriate because it wll
not prejudi ce Defendants and not cause a delay for any other
deadl i nes. (Case No. 08-91650, Pl.'s Mot. for Extension of Tine,

doc. no. 14, at 3). Plaintiffs argue that a dism ssal would cause

“extreme prejudice” to “Plaintiffs who have waiting [sic] years



for their day to be heard in Court.” (ld.) Despite these
protestations, the Court finds that Plaintiffs have offered no
expl anation to support a finding of “good cause” for nodification

of the scheduling order. See Joseph v. Hess G| Virgin Islands

Corp., 651 F.3d 348, 352 n.6 (3d Cr. 2011) (quoting Fed. R Cv.
P. 16(b)(4)) (“a scheduling order ‘may be nodified only for good
cause and with the judge’ s consent’”) (enphasis added). M ssing
in Plaintiffs’ avernments is any explanation why the Order was not
conplied with, or why Plaintiffs did not seek an extension of
time to conply prior to the expiration of the deadlines. It is
not clear that Plaintiffs are even avail able now to prosecute

t hese cases or that counsel has nade any attenpt to schedule a
medi cal appoi ntnent for each plaintiff.

As stated above, with respect to prejudice to
Plaintiffs, this Court is commtted to giving each party to this
litigation a full and fair day in Court. To acconplish this
obj ective, Scheduling Orders are issued in each case as a roadmap
to reaching the nerits of a claimin a crowded docket. However,
if Plaintiffs’ counsel fails to conply with the Court’s roadmap
wi thout justification, as in this case, not only will the Court
not reach the nerits in a tinely fashion, but the progress of
ot her cases waiting in the queue will also be del ayed. See Capek

v. Mendelson, 143 F.R D. 97, 99-100 (E.D. Pa. 1992) (Robreno, J.)

(noting that the “road map will not work if the drivers are



unwilling to |l ook at the sign posts. Nor wll judicial

managenent and techni que al one work sorcery on otherw se
intransigent litigants and their counsel.”) Therefore,

Plaintiffs' request for additional tinme will be denied, and

Def endants’ Motion to Dismss for failure to tinely submt x-rays

w Il be granted.

B. Mbtions to Disnmss for N & M Subm ssi ons

In nine (9) cases, Defendants have noved to dismss the
cases based on the subm ssion of x-rays performed by the now
defunct conpany N& M Inc. (“N & M). Defendants aver that,
because the owners of N & M have asserted their Fifth Arendnment
privil ege against self-incrimnation when questioned about the
practices of N& M the x-rays “cannot be authenticated or
verified as taken in accordance with applicable regulatory and
statutory requirenents.” (Case no. 08-92187, Def.’s Mdt., doc.
no. 18, at 5).

Plaintiffs respond that a notion to dismss “is not a
proper nethod upon which to contest the sufficiency of
Plaintiffs’ evidence,” and that Plaintiffs conplied with the
scheduling order by submitting tinmely x-rays. (See, e.g., Case
no. 08-92187, Pl.’s Resp., doc. no. 20, at 2). Alternatively,
Plaintiffs argue that the x-rays are nedically sufficient, as the

B-readers noted the x-ray’s quality as a “1 or 2” filmaquality.
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(Id.) Plaintiffs also note that two specific cases do not fit
squarely into Defendants’ unbrella of strictly N & Mcases. (ld.
at 3.) Finally, Plaintiffs agree to submt additional x-ray
subm ssions if the scheduling order is amended. (ld. at 4.)
Adm ni strative Order No. 12 requires the subm ssion of
a diagnostic report for each plaintiff.* The report requires the
identification and particulars of information concerning the
plaintiff and the nature of the illness clainmed. The purpose of
the report is to aid the Court in determ ning whether the
plaintiff has a |l egally cogni zable claim These types of
requirenents are increasingly comon in nmass tort litigation.?®
In these cases, although the Plaintiffs submtted
reports, because the physicians who authored the reports are
unavai l abl e (having invoked their rights under the Fifth
Amendnent) to authenticate them the reports are insufficient to
satisfy Adm nistrative Order No. 12. In the absence of
aut hentication, the reports are not valid. |In the absence of

valid reports under Adm nistrative Order No. 12, these cases nust

4 Administrative Order No. 12 is avail able at

http://ww. paed. uscourts. gov/ docunent s/ MDL/ MDL875/ ador d12. pdf .

° See, e.9., Inre Silica Prod.s Liab. Litig., 398 F
Supp. 2d 563, 575-75 & n. 18 (S.D. Tex. 2005) (citing Order No. 4,
whi ch required each plaintiff to create a specific Fact Sheet);
Lore v. Lone Pine Corp., No. L-03306-85, 1986 N.J. Super. LEXIS
1626 (N.J. Sup. C. Nov. 18, 1986) (requiring plaintiffs in mass
tort litigation to provide, inter alia, “[r]eports of treating
physi ci ans and nedi cal or other experts, supporting each
i ndi vidual plaintiff’s claimof injury and causation”).

10




be di sm ssed under Rule 41(b). That the practices of N & M have
been questioned should not cone as a surprise to | earned counsel,
experienced in asbestos litigation, who should have recognized
t hese deficiencies and should have noved to obtain new reports

| ong ago.°®

C. Motions to Disniss for Failure to Conply with
Adnmi ni strative Order No. 12

1. No Adm nistrative Order No. 12 Submn ssion

In six (6) cases, Defendants have filed notions to

6 A thorough and persuasi ve di scussi on about the
practices of N & Mcan be found in Judge Jack’s decision in
another multidistrict litigation case. In In re Silica Products
Liability Litigation, 398 F. Supp. 2d 563, 581-620 (S.D. Tex.
2005), N & Ms practices in diagnosing silicosis were at issue.
Judge Jack explained N & Ms processes of taking x-rays as
fol |l ows:

N & Ms x-ray equi pnment was operated by a technician
and was periodically inspected by the appropriate state
certification board. I nspectors in both M ssissippi and
Texas have issued violations to N & Mfor failing to
conply with state standards. In addition, N & Mdid not
have a policy of having a nedical professiona
supervise the x-rays and the equipnment during the
screens. Mor eover, no medi cal professional actually
ordered the x-rays; M. Foster testified that he vi ewed
the client as “requesting” the x-ray for him— or
herself. This is despite the fact that, according to
Dr. Ballard (an RTS B-reader), in normal nedica
practice, a doctor orders an x-ray before it 1is
performed on a patient.

Id. at 598-99 (internal citations to the record omtted).
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di sm ss based on the Plaintiffs’ failure to submt any

Adm nistrative Order No. 12 (“AO 12”) report. One of these cases
has since been transferred to the bankruptcy-only docket, and one
of the cases was previously closed.

As to the remaining four (4) cases, Plaintiffs state
that the deadline to submt AO 12 subm ssions shoul d be extended,
as this was a case of “excusable neglect.” Plaintiffs state that
they subm tted approxi mately seventeen hundred (1, 700) AO 12
subm ssions and sinply mssed six. Plaintiffs state that “[w]ith
So many cases, it is virtually inpossible to get 100%
conpl i ance.”

The Court categorically rejects the proposition that,
because counsel chose to represent a |large nunber of plaintiffs
in these cases, counsel is entitled to a margin of error in
conplying with the Court’s order. The entry of appearance by
counsel constitutes a representation that counsel is ready,
willing and able to represent each party for whom counsel has
entered an appearance fully and adequately. Each plaintiff, and
the Court, are entitled to no less. If counsel’s resources do not
permt adequate representation in all cases before the Court,
such that counsel is unable to conply fully with the Court’s
orders, counsel may need to either wthdraw fromrepresentation

of sone of the plaintiffs or seek additional help to handle the

cases properly and adequately.

12



The four (4) remaining active cases in which Plaintiffs
have failed to file any AO 12 subm ssions, and in which counse
have failed to advance any legitimte ground why counsel was
unable to conply with the Court’s order, will be dism ssed with

prej udi ce.

2. Adequacy of Adnministrative Oder No. 12
Subni ssi on

a. Plaintiffs' failure to comply with AO 12
due to | ack of exposure history

In nineteen (19) cases, Defendants aver that there is
no real “exposure history” in Plaintiffs’ AO 12 subni ssi ons.
Def endants aver that generally accepted nedi cal standards cal
for information regarding “duration, intensity, tinme of onset,
and setting” of exposure to asbestos. (Case No. 08-92187, Def.’s
Mot., doc. no. 12, at 3).

Plaintiffs respond that each di agnosi ng physician in
t he nineteen (19) cases passes Daubert nuster, and that all of
them are “highly experienced professionals with strong
qualifications.” (08-92187, doc. no. 26, at 3.) However,
Plaintiffs’ contention that their experts pass Daubert nuster is

irrelevant to whether the AO 12 subm ssions thenselves fit the

requirenents outlined in AO 12.

In AO 12, the Court notes that “[w] here screenings have

13



been conducted . . . utilizing standards and protocols
established by the American Thoracic Society (ATC), the
Associ ation of Cccupational and Environnental Cinics (ACEC), and
ot her accredited health organizations, there is a |arger
probability of adequacy for the reliability foundation necessary
for admssibility.” (01-MD 875, doc. no. 6645). The Order further
states that each Plaintiff “shall submt to the court a copy of
t he nedi cal diagnosis report or opinion upon which the plaintiff
now relies for the prosecution of the clains as if to wthstand a
di spositive notion.” (ld.). This |language indicates that: (1) a
41(b) notion based on an AO 12 submission is the appropriate tine
to consider the admssibility of nedical screenings, and (2) the
reliability of screenings in |arge part has to do with whether
such screeni ngs were conducted according to nedically accepted
st andards.

Rel atedly, it is inportant to note that ACEC has
provi ded guidelines to be foll owed during an asbestos screening.
Specifically, the ACEC has said: “[a]n appropriate screening
program for asbestos-related | ung di seases includes properly
chosen and interpreted chest filns, reviewed wthin one week of
screening; a conplete exposure history; synptomreview,
st andardi zed spironetry; and physical examnation.” (See The
Assoc. of Occupational & Envtl. dinics Policy on Asbestos

Screening for Legal Action,

14



http://ww. aoec. or g/ asbest os-screen. ht m (April, 2000), Def.’s EX.
F (enphasi s added)).

Furthernore, the Anerican Thoracic Society adopted an
official statenent that enphasizes that: “[i]t is essential to
take a conprehensi ve occupati onal and environnment al
hi story when asbestos-rel ated di sease i s suspected. The
occupational history should enphasize occupati onal and
envi ronment al opportunities for exposure that occurred about

15 years and nore before presentation.” See Diagnosis & Initial

Managenment of Nonnal i gnant D seases Rel ated to Asbestos, 170

AVER. J. RESPIRATORY & CRITIcAL CARE MED. 695 (2004),
http://ww. t horaci c. org/ statenents/resources/ eoh/ asbest os. pdf.
Based on the | anguage in AO 12 that enphasi zes that
plaintiffs should submt nedical diagnosis or opinions based on
nmedi cal |y accepted principles and practices, and based on
statenents from reputabl e nedical organizations that require
occupational and environnmental exposure history when screening
for asbestos-rel ated di seases, the Court will grant Defendants’
Motions to Dismss in the nineteen (19) cases in which

Plaintiffs’ AO 12 subm ssions | ack exposure history.

b. Plaintiffs' failure to show any
asbest os-rel ated nedi cal inpairnent

AO 12 provides that “[e]lach plaintiff asserting a claim

15



based upon an all eged non-nalignant injury or condition shal

submt to the court a copy of the nedical diagnosing report or
opi ni on upon which the plaintiff nowrelies for the prosecution
of the claimas if to wthstand a dispositive notion.” (01-MD>
875, doc. no. 6645). Defendants nove to dism ss certain of these
cases on the basis that Plaintiffs’ AO 12 subm ssions show only
pl eural plaques and pleural thickening, but no “asbestos-rel ated
di sease” or “cogni zabl e asbestos-related injury.”

Plaintiffs respond that “AO 12 does not require the
condition be asbestos-related.” Alternatively, Plaintiffs
respond that, under Illinois law, which is applicable to the
instant clainms, “plaintiffs can seek conpensation for increased

risk of future injury.” Dillon v. Evanston Hosp., 199 IIIl. 2d

483, 504 (2002). Plaintiffs are wong on both counts.

Plaintiffs first argunent is a literal, but
unreasonabl e, interpretation of the | anguage of AO 12. The
pur pose of an AO 12 submi ssion is to present evidence that the
plaintiff is afflicted with a disease. Therefore, to satisfy AO
12, the nedical evidence presented by Plaintiff nust contain a
di agnosis of a synptomatic asbestos-rel ated di sease.

Plaintiffs second argunent, that pleural plaques and

pl eural thickening are conpensable injuries under Illinois |aw,’

! The two cases originating in |Indiana have both been

previously dism ssed (Bennett 10-68968 and Wal | man 08-88587).
Therefore, the legal question as to those cases is noot.

16



requires nore extensive treatnent.

Unfortunately, there is no Suprene Court of Illinois
precedent with respect to whether pleural plaques and pl eural
t hi ckeni ng are conpensable injuries under Illinois |law. The
Suprenme Court of Illinois has never squarely addressed this
i ssue. Under these circunstances, this Court nust predict the

future course of Illinois law. See, e.q., Kiser v. AW

Chesterton Co., 770 F. Supp. 2d 745, 750 (E.D. Pa. 2011)

(Robreno, J.).®% In doing so, the Court |ooks to relevant state
precedents; dicta; scholarly works; and other reliable sources.

Charl es Shaid of Pennsylvania, Inc. v. George Hyman Const. Co.,

947 F. Supp. 844, 852 (E.D. Pa. 1996) (Robreno, J.) (citations
omtted). In predicting the future course of state common | aw,
““a federal court nust be sensitive to the doctrinal trends of

the state whose law it applies.”” 1d. (quoting Cark v. Mdern

Goup Ltd., 9 F.3d 321, 327 (3d Cr. 1993)). The Court w !l

Nonet hel ess, it is clear that, under Indiana | aw, clains of
asynptomati c pleural plagues and pl eural thickening are not
actionable. AlliedSignal, Inc. v. &t, 785 N E. 2d 1068, 1075
(I'nd. 2003); Jurich v. John Crane, Inc., 824 N.E 2d 777, 782-83
(I'nd. App. 2005).

8 In the context of a multi-district litigation, the
Court in diversity defers to the transferor court on unsettled
i ssues of state law. See Dalton v. 3M Co., 10-64604, doc. no. 204
(July 29, 2011 E.D. Pa.) (Robreno, J.). However, in this case,
given that the unsettled issue of state law arises in the context
of a procedural question, i.e., the adequacy of the AO 12
subm ssion, the Court wll follow the Erie path of predicting the
future course of substantive state |aw

17




consi der these elenents as foll ows.

(1) Suprene Court of Illinois Precedent

First, Plaintiffs are correct that, under D llon, 771
N. E. 2d 357, the Suprene Court of Illinois found that “[a]
plaintiff can obtain conpensation for a future injury that is not
reasonably certain to occur.” 1d. at 370. In Dillon, the court
guoted with approval froma jury instruction that as to future
harm “you nmust find a breach of duty that was a substanti al
factor in causing a present injury which has resulted in an
increased risk of future harm” Dillon, 771 N E 2d at 372
(enphasi s added) (quoting Connecticut G vil Jury Instruction No.
2-40(c)). In other words, a plaintiff nust already have a present
injury in order to recover for an increased risk of future harm
This point was restated by the Illinois Suprene Court in WIllians

v. Manchester, 888 N.E.2d 1 (Ill. 2008), in which it made cl ear

that, under Dillon, while the increased risk of future harmis an
el enent of damages that can be recovered for a present injury,
that risk itself is not a conpensable injury. 1d. at 14.

(2) Local Practices

Second, l|ocal practices indicate that pleural plaques
and pleural thickening, wthout the manifestation of physical
synptons, are not considered by Illinois courts to constitute
present injuries.

For exanple, in at least two counties in Illinois,

18



plaintiffs wiwth no inpairnent are automatically placed on an

i nactive docket (in Cook County) or an Asbestos Deferred Registry
(in Madi son County), and only if they devel op physical synptons
are their cases returned to the active docket. (See Case No. 10-
68114, Def.’s Mdt., doc. no. 15, at 8.) One purpose of this
practice is to give priority to plaintiffs who do have physica

i npai rments, ahead of cases of plaintiffs w thout inpairnents,

whi ch ot herw se woul d consune many judicial resources. See, e.qQ.,

Hel en E. Freednman, Selected |ssues in Asbestos Litigation, 37 Sw

U L. Rev. 511, 513-14 (2008); Peter H Schuck, The Wbrst Should

G0 First: Deferral Reqgistries in Asbestos Litig., 15 HARV. J.L. &

PUB. POL’'Y 541, 542-43 (1992). This deferral system was not
unil aterally inposed by the Court but was devel oped jointly by
the plaintiffs bar and the defense bar in Illinois. See Freedman,
37 Sw U L. Rev. at 513-14.
Additionally, the Order Establishing the Asbestos
Deferred Registry in Madi son County specifically recogni zes that:
[a] substantial nunmber of asbestos personal injury
clainms filed in Madison County involved plaintiffs who
claim exposure to asbestos, but who are not now
physi cal ly inpaired. In sone of these cases, an
asbestos-related condition resulting in physical
impairment of the plaintiff nmay develop, but in nmany
cases, the disease process will not progress to physical
i mpai r ment .

Oder at § 4.° Therefore, many of the instant cases, had they

o The Order is available at
http://ww. co. madi son. il .us/circuitclerk/PDF/ Asbest osDef er r edRegi
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remained in the Illinois state court system would not have been
able to proceed to the nerits unless and until Plaintiff

devel oped synptons of asbestos exposure beyond pl eural plaques
and pl eural thickening.

(3) Energing Doctrinal Trends

The emerging trend in asbestos litigation around the
country is not helpful to Plaintiffs. Al signs in this mature
litigation point to the treatnment of pleural plaques and pl eural
t hi ckeni ng as non-conpensabl e, unless and until plaintiffs
exhi bit physical inpairnents or malignancies. See, e.q.,

AlliedSignal, Inc. v. Ot, 785 N E 2d 1068, 1075 (I nd. 2003)

(under Indiana |aw, clains of asynptomatic pleural plaques and

pl eural thickening are not actionable); Sinmmons v. Pacor, Inc.,

674 A 2d 232, 237 (Pa. 1996) (“asynptomatic pleural thickening is

not a conpensable injury”); Gffear v. Johns-Manville Corp., 632

A. 2d 880, 884 (Pa. Super. 1993) (“pleural thickening, absent
di sabl i ng consequences or manifest physical synptons, is a
non- conpensabl e injury and is therefore not a cogni zable claini);

Onens-11linois v. Arnmstrong, 591 A 2d 544, 560-561 (M. App.

1991), aff’'d in part, rev'd in part on other grounds, 604 A 2d

47 (M. 1992) (pleural plaques and pleural thickening do not
cause detrinment and are not legally conpensable injuries); Inre

Hawai i Federal Asbestos Cases, 734 F. Supp. 1563, 1567 (D. Hawai i

stry. pdf
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1990) (“the nere presence of asbestos fibers, pleural thickening
or pleural plaques in the |ung unacconpani ed by an objectively
verifiable functional inpairnment is not” conpensable).

Based on this analysis of Illinois |aw and practi ce,
and the energing trends in other jurisdictions, the Court
predicts that the Supreme Court of Illinois would find that
pl eural plaques and pleural thickening are not cogni zabl e
injuries under Illinois law. Therefore, Defendants’ notion w ||
be granted and, where Plaintiffs have failed to allege in their
AO 12 subm ssions cogni zabl e cl ai ns based upon asbestos-rel ated
di seases or inpairnents, their cases wll be dism ssed w thout

prej udi ce.

V.  CONCLUSI ON

For the reasons set forth above, Defendants’ Mdtions to
Dismss are granted in part and denied in part, and Plaintiffs’
Motions for Extensions of Tinme are denied. An appropriate order

foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: ASBESTOS PRODUCTS ) CONSCOLI DATED UNDER MDL 875
LI ABI LI TY LI TI GATI ON (No. WVI)

VARI QUS PLAI NTI FFS

Certain cases wherein
Plaintiff is Represented
; by Casci no Vaughan Law
VARI OQUS DEFENDANTS : Ofices, listed in this Oder
: and in attached Exhibits
ORDER

AND NOW this 14th day of Novenber, 2011, it is hereby
ORDERED t hat :

1. Defendants’ Mtion to Dismss for Failure to Submt
an X-ray to the I KON depository is GRANTED in part as to the
foll owi ng cases, Plaintiff’s Mdtion for Extension of Tinme is
DENI ED and the follow ng cases are hereby DI SM SSED and shal |l be
mar ked CLOSED:

a. denn Aberle, 08- 91650
b. Janes Benent, 10- 67615
c. Paul Crain, 08- 89841
d. Larry Fonner, 08-92222
e. Louis Fraboni, 08-91671
f. Ben Gabbard, 08- 92151

g. Robert Garecht, 08-92134
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h. John HII, 10- 64557
i. Mchael Holden, 08-92154
j. Richard Horn, 10- 68096

k. Adam Hoski ns, 08-89474

. GCerald Hyl and, 08- 91862
m Joseph Pal sgrove, 08- 89373
n. Gary Ri enhardt, 08-92131

2. Defendants’ Mdtion to Dismss for Failure to Submt
an X-ray to the I KON depository is GRANTED in the follow ng
cases, and the follow ng cases are hereby DI SM SSED and shal |l be

mar ked CLOSED:

a. Hll, 10- 64557
b. Hol den, 08-92154
c. Horn, 10- 68096

3. Defendants’ Mdttion to Dismss for Failure to Submt

an X-ray to the I KON depository is DENIED in the foll ow ng cases:
a. Beach, 10- 68142
b. La Hood, 10- 68131

3. Defendants’ Mdition to Dismss for Cases Relying on

N & MX-Rays in the followi ng cases is GRANTED and the follow ng

cases are hereby DI SM SSED and shall be nmarked CLOSED:

a. Del nar , 08-92187
b. Craven, 10- 67678
c. Gard, 10- 67613
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d Gier, 08- 91657
e. Marcogliese, 08- 89497
f. Potts, 08-91872
4. Defendants’ Mdtion to Dismss for failure to submt
any Adm nistrative Order 12 Subm ssion is GRANTED and t he
followi ng cases are hereby DI SM SSED with prejudice and shall be
mar ked CLOSED:
a. Hart, 08-91674
b. WMat heney, 08-91955
c. Pittmn, 08- 89441
d. Reinoehl, 08-89460
5. Defendants’ Mdttion to Dismss for failure to
provide a sufficient AO 12 report with respect to exposure
hi story are GRANTED, and the cases listed in Exhibit “A"”
attached, are hereby DI SM SSED and shall be marked CLOSED
6. Defendants’ Mdtion to Dismss for failure to show
i npai rment are GRANTED and the cases listed in Exhibit “B" are

DI SM SSED wi t hout prejudi ce and shall be marked CLOSED

T 1S SO ORDERED

/ s/ Eduardo C. Robreno
Eduardo C. Robreno, J.
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