IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROLAND KENNEDY : CIVIL ACTION
V.
THE GLEN MILLS SCHOOL, INC. : NO. 10-7450
MEMORANDUM
Padova, J. November 15, 2011

Plaintiff brings this action under the Americans with Disabilities Act (“ADA”), 42 U.S.C. §
12101 et seq., aleging that hisformer employer, Defendant Glen Mills School, Inc., terminated him
because of his acoholism and failed to accommodate his acoholism. Presently before the Court is
Defendant’ s unopposed Mation for Summary Judgment. For the following reasons, the Motion is
granted.
. BACKGROUND

Defendant Glen Millsis a school and rehabilitation center for delinquent youngsters located
in Delaware County, Pennsylvania. (JosephsAff. at 1) Defendant operatesaresidential school, which
provides care, rehabilitation, and education to over 600 students, all of whom have been adjudicated
delinquent. (1d.) Defendant al so operatesa“ community-based program” overseeing studentswholive
at home, attend regular public schools, and are under court ordersto obey curfews and attend classes
and other programs. (1d.) A Glen Mills Community Management Services Specialist visits these
students daily to monitor compliance with their court orders and to provide them and their families
with counseling. (1d.) Community Management Services Specialists use cars provided by Defendant

to travel and to transport students to appointments. (1d.)
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Plaintiff Roland Kennedy had worked for Defendant for 29 years before hewas fired in April
2009. (Id. at 1-2.) Plaintiff worked in different jobs over his 29 years at Glen Mills, was promoted
several times and earned regular pay raises. (Josephs Aff. at 2.) Plaintiff’s positions at Glen Mills
included: night counselor; am. teacher; administrative assistant; and court representative. (Kennedy
Dep. at 13-14, Josephs Aff. at 1.) Plaintiff’s final position with Defendant was as a Community
Management Services Specialist. (Josephs Aff. at 1.) As a court representative and Community
Management Services Specialist, Plaintiff drovethe students he supervised in avan belonging to Glen
Mills. (Kennedy Dep. at 27-28.) Defendant permitted him to take the van home after work and he
went directly from home to meetingsin the van. (Id. at 29.)

On April 10, 2009, Plaintiff drove the school van to a bar after work. (Josephs Aff. at 3.)
After drinking brandy at the bar, Plaintiff crashed the school van into a parked car. (Kennedy Dep.
at 35-37.) Plaintiff wassubsequently charged with and pled guilty to driving under theinfluence. (1d.
at 36.) Plaintiff informed hissupervisor Dan O’ Nelll of the accident and DUI charge by telephonethe
day after the accident. (1d. at 37-38.) Enrique Josephs, who was then the director of admissions and
community-based programs at Glen Mills, called Plaintiff later that same day to discuss the accident.
(Id. at 39-40.)

A few days later, Plaintiff attended a meeting in Josephs’ office with Josephs, O’ Neill, and
other Glen Mills employees. (1d. at 43-44.) Plaintiff admitted he had driven the school van while
intoxicated, and Josephs terminated him. (Josephs Aff. at 3.) Plaintiff was told he was being
terminated to send a message throughout the campus that certain behaviors would not be tolerated.
(Kennedy Dep. at 45-46.) Plaintiff did not mention his alcoholism at this meeting. (Josephs Aff. at

3-4)



At the time of Plaintiff’s termination, Defendant had a zero tolerance policy that applied to
illegal drug use and the use of acohol while operating aschool vehicle. (Id. at 3n.2.) Defendant has
terminated several other employees who used illegal drugsin accordance with this policy, which was
instituted in 2007 by Garrison Ipock, the Executive Director of Glen Mills. (1d.)

Following his DUI conviction, Plaintiff participated in Alcoholics Anonymous meetings and
aDUI program, as ordered by the court. (Kennedy Dep. at 48.) Over the course of afew weeks, he
completed the programs and passed three random alcohol analysistests. (Id. at 56-57.) He did not
drink at al during thistime and has not driven intoxicated since the accident. (1d. at 57-58.) Plaintiff
has never had any other treatment for alcoholism. (Id. at 48.)

Glen Millsnever disciplined Plaintiff for poor job performance while he was employed there.
(Josephs Aff. at 2.) No one at Glen Mills was aware that Plaintiff had a drinking problem. (1d.)
Josephs in particular had no knowledge that Plaintiff suffered from a coholism and never observed
anything that led him to believe Plaintiff suffered from alcoholism. (Id. at 4.) Plaintiff was never
intoxicated at work at Glen Mills, never brought alcohol onto the Glen Millscampus, and never talked
to anyone at Glen Mills about having an alcohol problem. (Kennedy Dep. at 21, 58.) Plaintiff only
drank alcohol in the presence of someone associated with Glen Millson oneoccasion, at asocial event
that took place off campus. (Id. at 58-59.)

For the past 15 years, including the time he was employed at Glen Mills, Plaintiff has been a
full-time employee of the Devereaux Foundation. (Id. at 8.) Prior to becoming afull-time employee
at the Devereaux Foundation, Plaintiff worked there part-timefor 14 years. (Id. at 7,9.) Plaintiff was
never intoxicated while at work at the Devereaux Foundation. (Id. at 58.)

Plaintiff’s Complaint asserts two claims under the ADA. First, Plaintiff alleges he was
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terminated because of his alcoholism. Second, he aleges Defendant failed to accommodate his
alcoholism. Defendant filed theinstant Motion for Summary Judgment seeking an entry of judgment
initsfavor on both claims. Plaintiff has not filed any response to the Motion.
I. LEGAL STANDARD

Summary judgment is appropriate “if the movant shows that thereis no genuine dispute asto
any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a).
Anissueis “genuing” if “the evidence is such that a reasonable jury could return a verdict for the

nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). A factua disputeis

“material” if it might affect the outcome of the case under governing law. 1d.
“[A] party seeking summary judgment always bearstheinitia responsibility of informing the
district court of the basisfor itsmotion, and identifying those portions of [therecord] whichit believes

demonstrate the absence of agenuineissue of material fact.” Celotex Corp. v. Catrett, 477 U.S. 317,

323 (1986). Where the nonmoving party bears the burden of proof on a particular issue at trial, the

movant’sinitial Celotex burden can be met simply by “pointing out to the district court” that “there

isan absence of evidence to support the nonmoving party’ scase.” Id. at 325. After the moving party
has met its initial burden, the adverse party’s response “must support the assertion [that a fact is
genuinely disputed] by: (A) citing to particular parts of materialsin therecord . . . ; or (B) showing
that the materials[that the moving party has cited] do not establish theabsence. . . of agenuinedispute

..” Fed. R. Civ. P. 56(c)(1). Summary judgment is appropriate if the nonmoving party fails to
respond with afactual showing “sufficient to establish the existence of an element essential to that

party’ s case, and on which that party will bear the burden of proof at trial.” Celotex, 477 U.S. at 322.



1. DISCUSSION

Plaintiff bringstwo claims against Defendant under the ADA): 1) unlawful termination based
on his alcoholism; and 2) failure to accommodate his alcoholism. “The ADA prohibits covered
employers from discriminating against disabled individuals’ on the basis of their disability. Sulima

V. Tobyhanna Army Depot, 602 F.3d 177, 185 (3d Cir. 2010) (citing 42 U.S.C. § 12112(a)); seeadso

42 U.S.C 812112(a) (“No covered entity shall discriminate against aqualified individual onthebasis
of disability.”). “Under the ADA, an employer discriminates against an employee by not making
‘ reasonabl e accommodationsto the known physical or mental limitations of the [employee] unlessthe
[employer] can demonstrate that the accommodati on woul d impose an undue hardship on the operation

of the business of the [employer].”” Colwell v. Rite Aid Corp., 602 F.3d 495, 504-505 (3d Cir. 2010)

(quoting Williams v. Philadelphia Hous. Auth. Police Dep't, 380 F.3d 751, 761 (3d Cir. 2004)

(alterationsin original)). “To establish aprimafacie case of discrimination” in violation of the ADA,
“aplaintiff must show (1) that he is disabled within the meaning of the ADA, (2) that heis otherwise
qualified for thejob, with or without reasonable accommaodations, and (3) that he was subjected to an

adverse employment decision as aresult of discrimination.” Sulima, 602 F.3d at 185 (citing Taylor

V. Phoenixville Sch. Dist, 184 F.3d 296, 306 (3d Cir. 1999)). Consequently, in order to succeed on

his claims that he was fired in violation of the ADA and that Defendant failed to provide him with a
reasonable accommodation for his disability, Plaintiff has the burden of establishing that he was
disabled as that term is defined by the ADA.

Defendant arguesthat it isentitled to summary judgment on both of Plaintiff’ s claims because
thereisnorecord evidencethat Plaintiff isdisabled within themeaning of the ADA. The ADA defines
disability in three ways. 1) having “aphysical or mental impairment that substantially limits one or
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moremajor lifeactivities;” 2) having “arecord of such impairment;” or 3) “being regarding ashaving
suchanimpairment.” 42 U.S.C. 12102(1). “[W]hether aperson hasadisability under the ADA isan

individualized inquiry.” Sutton v. United Airlines, Inc., 527 U.S. 471, 483 (1999) (superseded by

statute on other grounds, ADA AmendmentsAct of 2008, Pub. L. 110-325, 122 Stat. 3553). “To make

that individualized assessment, we must begin by identifying the specificlifeactivity or activities’ that
are affected by plaintiff’ s disability, and then “ evaluate whether [Plaintiff’ s| condition * substantially
limits' those activities.” Taylor, 184 F.3d at 306-07. See Colwell, 602 F.3d at 501 (“‘[T]o establish
astatutorily protected disability, the employee must show that she has animpairment; identify thelife
activity that she clamsis limited by the impairment; and prove that the limitation is substantial.””

(quoting Fiscus v. Wal-Mart Stores, Inc., 385 F.3d 378, 382 (3d Cir. 2004))).

The Complaint allegesthat Plaintiff suffersfrom alcoholism (Compl. 5), yet Plaintiff has not
identified asinglelife activity that has been limited, substantially or otherwise, due to this condition.
Furthermore, there is nothing in the record to suggest that Plaintiff’s alcoholism has limited any of
Plaintiff’slife activities. To the contrary, the evidence is that Plaintiff held down two full time jobs
for over adecade prior to the accident and that he was never intoxicated at either job. (Kennedy Dep.
at 8,21, 58.) Moreover, the undisputed evidence reflects that Glen Mills promoted him several times
and gavehimregular pay raises. (JosephsAff. at 2.) Finaly, itisundisputed that Plaintiff successfully
completed thea cohol abuse program ordered by the state court following hisdrunk driving conviction,
abstained from drinking for several weeks while in the program, and has not driven drunk since the
accident with the Glen Mills vehicle. (Id. at 46, 56-58.) Accordingly, there is no evidence on the
record from which areasonable factfinder could conclude that any of Plaintiff’s major life activities

have been affected by alcoholism.



There isalso nothing in the record to suggest that Plaintiff had arecord of adisability or was
regarded as having a disability. Indeed, the record evidence shows that the first time anyone at Glen
Mills believed, or had any reason to believe, that Plaintiff had a disability was after he was fired.
(Josephs Aff. at 2.) Therefore, the record does not support a finding that Defendant “regarded”

Plaintiff as having a disability. See Rimeheimer v. Cemcalift, Inc., 292 F.3d 375, 381-82 (3d Cir.

2002).

We conclude, accordingly, that there is no evidence on the record before us that Plaintiff had
adisability asdefined by the ADA. Because Plaintiff bearsthe burden of proof at trial to establish that
he has aqualifying disability, see Sulima, 602 F.3d at 185, we conclude that Defendant met itsinitial
Celotex burden with respect to both of Plaintiff’ sclaims. Because Plaintiff hasfailed to “respond with
a factual showing sufficient to establish” at tria that he is disabled under the ADA, we further
conclude that Defendant is entitled to the entry of judgment as a matter of law in its favor on both of
Plaintiff's claims.

[V. CONCLUSION

For the foregoing reasons, Defendant’s Motion for Summary Judgment is granted and

judgment is entered in Defendant’ s favor and against Plaintiff on all claims. An appropriate Order

follows.

BY THE COURT:

/s/ John R. Padova

John R. Padova, J.



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROLAND KENNEDY : CIVIL ACTION

V.

THE GLEN MILLS SCHOOL, INC. : NO. 10-7450

ORDER
AND NOW, this 15th day of November, 2011, upon consideration of Defendant’s Motion
for Summary Judgment (Docket No. 10), IT IS HEREBY ORDERED that the Mation is
GRANTED and JUDGMENT IS ENTERED in favor of Defendant and against Plaintiff on all

counts.

BY THE COURT:

/s/ John R. Padova

John R. Padova, J.



