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This case arises froma vehicle accident in which
Edward Carcarey (“Carcarey”) was struck and killed by an
unidentified driver while wal king al ong the side of a road.
Suzanne Carcarey (“the plaintiff”), as admnistratrix of her
son’s estate, brought this suit against GEl CO for uninsured
notori st benefits. The plaintiff’s conplaint alleges both breach

of contract and bad faith cl ai ns.

Sunmary Judgnent Record

On Septenber 21, 2007, Carcarey was killed while
wal king with his girlfriend, Elizabeth Caserta, along Route 422
in Lower Pottsgrove. The vehicle which struck Carcarey has not
been identified. At the tine of the accident, the plaintiff had
an insurance policy with the defendant. The policy contai ned
uni nsured notorist coverage that applied to famly nenbers
residing with the plaintiff. Pl. Mt. for Partial Sunm J.

Stm. of Undisputed Facts 1 1, 3, 6; Def. Resp. 1 1, 3, 6.



On Septenber 24, 2007, the plaintiff filed an uninsured
nmotorist claimw th the defendant. From Septenber of 2007 until
June of 2009, GEICO obtained information regarding this claim
The defendant requested that the plaintiff’'s attorney provide it
with proof of Carcarey’s residency, death certificate, papers of
admnistration, the police report, and a witness statenent from
Caserta. The defendant sent several letters to the plaintiff’s
counsel and to Caserta requesting information. The defendant
obtained a police report regarding the accident on January 21,
2008. The plaintiff’s counsel provided Carcarey’ s Death
Certificate and a police accident report on July 14, 2008.

On April 1, 2009, the defendant was advised that the
plaintiff's present counsel had taken over the plaintiff’s case.
Present counsel also provided the defendant with a coroner’s
report. The plaintiff also participated in a phone call wth the
def endant and her present counsel in which she stated that she
was no | onger represented by the her former counsel. The
plaintiff’s former counsel continued to state that he represented
the plaintiff. On April 14, 2009, the defendant sent letters to
both | awyers requesting clarification of the plaintiff’s
representation. On April 20, 2009, the plaintiff’s fornmer
counsel called the defendant and stated that he was no | onger
representing the plaintiff and that neither Carcarey nor Caserta

were living wth Suzanne Carcarey at the time of the accident,



whi ch woul d affect Carcarey’s entitlenent to benefits. The next
day, on April 21, 2009, the defendant received a letter fromthe
plaintiff stating that present counsel now represented her.

Wth the assistance of the plaintiff’s present counsel,
t he defendant continued its investigation. On April 28, 2009,
t he defendant spoke with Caserta and obtai ned a statenent of the
events fromher. On May 15, 2009, the plaintiff’s counsel
provi ded the defendant with tax records for Carcarey from 2001
t hrough 2003 and a statenent book Carcarey used for his business.
On June 1, 2009, the defendant nmade a verbal offer of $75,000 to
the plaintiff’s counsel. On June 9, 2010, the plaintiff filed
this suit. Following initiation of the suit, the defendant

of fered $100, 000. Def. Reply, Ex. A ; Pl. Resp., Ex. H

1. Analysis!?

The def endant has noved for summary judgnment on the
second of the plaintiff’s clainms, that the defendant acted in bad

faith. The plaintiff contends that GElI CO denonstrated bad faith

! On a notion for summary judgnment, the Court considers
the evidence in the |light nost favorable to the nonnoving party.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 256 (1986). A
party noving for summary judgnent nust show t hat
there are no issues of material fact and that judgnent is
appropriate as a matter of law Fed. R CGv. P. 56(c). The
nmoving party bears the initial burden of showing that there are
no i ssues of material fact. Celotex Corp. v. Catrett, 477 U.S.
317, 323 (1986). Once a properly supported notion for summary
judgment is made the burden shifts to the non-noving party, who
must set forth specific facts showing that there is a genuine
issue for trial. Anderson, 477 U S. at 250.

3



in three ways: (1) the defendant offered | ess than 25% of the
plaintiff’s claimfor $400, 000; (2) the defendant spoke with the
plaintiff’s former |egal counsel after new counsel had taken over
representation; and (3) the defendant’s counsel engaged in bad
faith conduct by speaking with Caserta before her deposition
W t hout counsel present.

I n Pennsyl vani a, bad faith clainms are governed by 42
Pa. Cons. Stat. 8 8371. In order to prevail on a claimof bad
faith, “the insured nust show that the insurer did not have a
reasonabl e basis for denying benefits under the policy and that
the i nsurer knew of or recklessly disregarded its |ack of

reasonabl e basis in denying the claim” Amca Miut. Ins. Co. v.

Fogel, _ F.3d __, No. 3611, 2011 U. S. App. LEXIS 18623, at *34

(3d Cir. Sept. 8, 2011) (Terletsky v. Prudential Property &

Casualty Co., 649 A 2d 680, 688 (Pa. Super. C. 1984)). A bad

faith claimrequires a hei ghtened showi ng of clear and convinci ng
evidence. Terletsky, 649 A 2d at 688. The court nust decide a
nmotion for summary judgnment by view ng the evidence presented in
light of the plaintiff’s higher burden at trial. Amca, 2011
U S. App. LEXIS 18623, at *33-*34.

The defendant first argues that a bad faith claim
requires a prerequisite showing that the insurer refused to pay
the claim The Court disagrees. Pennsylvania courts have

recogni zed that an insurer’s bad faith is not imted to denials



of claims. In the |eading decision governing bad faith clains,
Terl et sky, the Pennsylvania Superior Court considered whether a
| ow-dol | ar settlenment offer could support a claimof bad faith.
Terl etsky, 469 A 2d at 688. Although the court found that there
was no evidence of bad faith, because the offer was reasonabl e,
there is no suggestion that the plaintiff was barred from
pursuing a bad faith clai mbecause a settlenent offer was nade.
Id. at 688-89. Pennsylvania courts have also held that bad faith
can include investigative practices during the litigation of a
claim In ODonnell, the Pennsylvania superior court considered
a bad faith claimwhen the insurer had neither approved nor

denied the plaintiff’s claim O Donnell v. Allstate Ins. Co.,

734 A 2d 901, 906 (Pa. Super. C. 1999).

Language fromthe Court of Appeals for the Third
Crcuit supports the defendant’s contention. The court stated
that “the essence of a bad faith claimnmnust be the unreasonable

and intentional (or reckless) denial of benefits.” UPMC Health

Systemv. Metropolitan Life Ins. Co., 391 F.3d 497, 506 (3d Cr

2004). That case, however, was about that defendant’s deci sion
to conceal an underwiting mscalculation in order to extract a
hi gher premumfromthe plaintiff, not to deny a benefit. In
addition, the UPMC court cited O Donnell favorably. Id.

The defendant cannot prevail on this notion sinply

because it made an offer to the plaintiff. 1In deciding this



notion, the question is whether the defendant |acked a reasonable
basis for its behavior and the defendant intentionally or
reckl essly disregarded that |ack of reasonabl e basis.

Based on the undi sputed facts, no reasonable jury could
conclude that the defendant acted in bad faith. At the tine that
t he defendant nmade its initial $75,6000 offer, the defendant was
aware of Carcarey’s limted incone over the prior several years
and of questions regarding the his residency and therefore
coverage under the insurance policy. Nor could a reasonable jury
conclude that the defendant acted in bad faith in its subsequent
of fer of $100,000. Wen that offer was nmade, there was
addi tional evidence that Carcarey did not reside at Suzanne
Carcarey’s hone and may have been negligent at the time of the
acci dent

I n support of her other two allegations, the plaintiff
does not offer clear and convincing evidence on which a
reasonable jury could conclude there was bad faith on the part of
t he def endant.

The record suggests that the defendant was acting
conscientiously in ascertaining the plaintiff’s representation
and did not seek out information fromthe plaintiff’'s fornmer
| egal counsel. At the tine that the plaintiff’s former counse
called the defendant, the issue of the plaintiff’'s representation

was unclear. There is no evidence that the defendant sought out



information fromthe plaintiff’'s fornmer counsel

Second, the plaintiff does not present clear and
convi nci ng evidence that defense counsel engaged in inproper
behavi or before Ms. Caserta’s deposition. At oral argument held
on Cctober 21, 2011, both M. Brassington, counsel for the
plaintiff, and M. Moring, counsel for the defendant, inforned
the Court of the events which occurred before Ms. Caserta’s
deposition. Their reports of these events are not contradictory
and thus the Court accepts both representations as true.

On the day of Ms. Caserta’s deposition, M. Brassington
did not speak with Ms. Caserta. He was infornmed by his client,
Suzanne Carcarey, that Ms. Caserta wanted a | awyer present. \Wen
M. Mring arrived at Ms. Caserta’s honme, M. Brassington had
called a lawer to cone represent Ms. Caserta. M. Brassington
i nformed defense counsel that Ms. Caserta wanted a | awer and
that he should not speak to her. M. Mring s paral egal had
spoken with Ms. Caserta the day before and understood Ms. Caserta
did not want a lawer. He entered the hone and spoke with M.
Caserta while M. Brassington was outside. M. Moring inforned
Ms. Caserta that she could proceed w thout counsel if she wanted
and that he wanted her to tell the truth. M. Caserta or Suzanne
Carcarey, who was also in the honme, becane upset. Hearing this,
M. Brassington entered the house and ended the conversati on.

M. Brassington was not present for the conversation nor did he



hear what was said by either M. Mring or Ms. Caserta.

No reasonable jury could conclude that M. Mring s
decision to determne if Ms. Caserta wanted representation before
del ayi ng the deposition was an act of bad faith. Neither counsel
had been infornmed by Ms. Caserta or her |egal counsel that she
was represented when M. Moring spoke with her. |In addition,
there is no evidence that M. Mring engaged in inproper

communi cation with Caserta during their conversation.

An appropriate order shall issue.
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ORDER

AND NOW this 25th day of October, 2011, upon
consi deration of the Defendant’s Mtion for Summary Judgnent
(Docket No. 43), the response and reply thereto, and followi ng an
oral argument held on Cctober 21, 2011, IT IS HEREBY ORDERED t hat
the notion is GRANTED. Judgnent is hereby entered in favor of

t he defendant on the plaintiff’s claimof bad faith.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




