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MEMORANDUM OPINION AND ORDER

Rufe, J. October 14, 2011
By Memorandum and Order dated September 7, 2011, the Court denied motionsto
dismiss based on the statute of limitations in 60 cases filed directly in this District as part of the
AvandiaMulti-District Litigation. Defendant GlaxoSmithKline, LLC (“GSK”) hasfiled
Motions for Partial Reconsideration, seeking again to dismiss all or part of 49 of these cases.*

The Motions will be denied.

LEGAL STANDARD

Motions for reconsideration are governed by Local Rule of Civil Procedure 7.1(g) and are
considered motionsto “alter or amend” judgment under Federal Rule of Civil Procedure 59(e).

The standard for granting a motion for reconsideration is stringent, and can only be satisfied in

1 GSK does not move for reconsideration in those cases in which Plaintiffs suffered strokes, as stroke was
not a complication mentioned in connection with Avandia use in 2007.
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one of three ways: 1) when there is new evidence not previously available; 2) where there has
been an intervening change in controlling law; or 3) where there has been a clear error of law that
needs to be corrected to prevent manifest injustice.? Such motions should be granted sparingly,?
and are “not to be used as a means to reargue matters already disposed of or as an attempt to

relitigate a point of disagreement between the Court and the litigant.”*

DISCUSSION

GSK argues that reconsideration is appropriate because the Court “misapprehended”
GSK’s position regarding a*“ bar date,” i.e., the date by which any plaintiffs may be presumed as a
matter of law to have been on notice of a possible link between Avandia and their injuries. In
denying the motions to dismiss, the Court noted that GSK represented at oral argument that the
bar date should be May 21, 2007. GSK now contends that it argued for a date “as early as” May
21, 2007, but also drew attention to later datesin 2007. It is because GSK’s motions to dismiss
mentioned various dates as triggering the statute of limitations that the Court sought to clarify the
issue at oral argument. At that argument, although counsel for GSK did mention other dates,

counsel repeatedly urged that the statute of limitations clock started ticking on May 21, 2007.°

2 Max's Seafood Café v. Quinteros, 176 F.3d 669, 677 (3d Cir.1999); Brunson Communications, Inc. v.
Arbitron, Inc., 246 F. Supp. 2d 446, 446 (E.D. Pa. 2003).

3 Brunson Communications, Inc. 245 F. Supp. 2d at 447; Douris v. Schweiker, 229 F. Supp. 2d 391, 408
(E.D. Pa. 2002).

4 Abu-Jamal v. Horn, No. 99-5089, 2001 WL 1609761, at * 9 (E.D. Pa. Dec. 19, 2001) (internal quotation
omitted).

°Atoral argument, the Court engaged in the following colloquy with Anthony Vale, counsel for GSK:

The Court: [W]hen, at the latest, does GSK argue that plaintiff[s] should have been on notice asto
the possible link between Avandia and the injury, their own injury?
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The Court is not persuaded that it misunderstood GSK’ s position.

However, even if the Court did misapprehend GSK’ s argument, reconsideration would
not be appropriate. Regardless of whether GSK argues that the statute of limitations began to run
on May 21, 2007 or later that year, the issue cannot be determined on the present record, which is
limited to the allegations of the complaints and media reports from May through November of
2007, of which the Court may take judicial notice (and which the Court did consider in denying
the motions to dismiss). Although after the oral argument GSK filed a supplemental
memorandum offering additional evidence, including letters sent to physicians between May and
November 2007, these |etters are not properly part of the record on motions to dismiss. Similarly,

GSK argues that “[o]ther MDL judges in drug products liability litigation have invoked the statute

Mr.Vale: Our position isthat the statute began to run on May 21, 2007. That was the date of
the publication online of Dr. Nissen's article and the date of the publication of the FDA
alert. For this motion, it doesn’'t matter whether your Honor were to apply May the 21<t,
2007, or say, the end of August. That’s one month after the Ad Com, which was, | think,
July 30, 2007. If your Honor were to say, well, sometime later in 2007, some of these
actions might be within the two years.

So, basically, our position iswethink that the statute began to run on May
the 21st, 2007.

The Court: All right, and the latest would be sometime near the end of 2007, November, perhaps?

Mr. Vae If your Honor were to wonder, “Well, what are the really milestone dates,” May 21st,
2007, isthe FDA alert, the Nissen article; I'd say Mr. Waxman’s hearings at the
beginning of June; then the Ad Com at the end of July. In August, the middle of August,
ablack box warning was added on congestive heart failure and then another change in the
label was made in November of 2007.

The Court: Okay, so the operative dates are all in the last half of 2007, earliest and latest, asfar as
GSK is concerned?

Mr. Vae: Theonly datel’'m arguing for isMay 21, 2007.

The Court: Understood.

Tr. Aug. 8, 2011 at 116-17 (emphasis added).



of limitations to bar claims irrespective of the circumstances of any individual plaintiff,”® but does
not acknowledge that these courts ruled on motions for summary judgment.” At summary
judgment, the Court has the full context of all of the information available to patients and
prescribing physicians, context lacking here.

As an additional basis for reconsideration, GSK argues that six cases in which the Avandia
patient died should be dismissed because under Pennsylvanialaw, the discovery rule does not
apply in wrongful death actions. The Court declines to consider this argument, which was
relegated to one sentence in GSK’ s reply brief in support of the motions to dismiss, as Plaintiffs
were |eft without afair opportunity to respond.® To consider this belated argument would be
particularly inappropriate in these cases, where the question of whether Pennsylvanialaw should

apply to the direct-filed actions has not been resolved.®

CONCL USION

The determination of a bar date for statute of limitations purposes requires consideration
of al of the relevant facts and circumstances surrounding the timing of warnings and the
availability of information with regard to the risks of Avandiause. It cannot be done on the

current record. The Motions for Partial Reconsideration will be denied. An appropriate order will

6 Def. Mem. Supp. Mot. Recon. at 2.

" See, e.q., Inre Vioxx Prods. Liab. Litig., 522 F. Supp. 2d 799 (E.D. La. 2007); In re Zyprexa Prods. Liab.
Litig., 489 F. Supp. 2d 230, 278 (E.D.N.Y. 2007).

8 See, e.q., Bishop v. Sam's East, Inc., No. 08-4550, 2009 WL 1795316, at * 5 (E.D. Pa. June 23, 2009)
(holding that an argument raised for the first timein areply brief iswaived).

Itisalso noteworthy that in the reply brief to the motionsto dismiss, GSK argued that there were four
“death cases;” but in the motions for reconsideration, GSK acknowledges that it mistakenly failed to identify two
additional cases, which it aso seeksto dismiss on thisbasis. Def. Mem. Supp. Mot. Recon. at 6 n. 9.
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be entered.
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ORDER

AND NOW, this 14th  day of October 2011, upon consideration of GSK’s*“Motion[s]
for Partial Reconsideration of Court’s Denial of GlaxoSmithKline's Motion[s] to Dismiss under
the Pennsylvania Statute of Limitations,” and the responses thereto, it is hereby ORDERED that
the Motions are DENIED.

Itisso ORDERED.

BY THE COURT:

/s CynthiaM. Rufe

CYNTHIA M. RUFE, J.



