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This suit arises froma sales contract between the
plaintiff Kennett International Corp. (“Kennett”) and TCl Trans
Commodities A.G (“TCl Switzerland”), a Switzerl and-based
corporation that is now bankrupt. The plaintiff seeks to recover
out standi ng debts incurred by TCI Switzerland fromthe defendant,
a New York-based corporation called Trans Commodities, Inc.
(“Trans Comodities”). The plaintiff clains that the two
conpanies are so intertwined or interrelated that through the

“alter ego,” “enterprise entity,” or “single entity” theories of
piercing the corporate veil, the plaintiff can reach the assets
of Trans Commoditi es.

This case was filed in 2000 but was in suspension for
many years pendi ng bankruptcy proceedi ngs involving TCl
Switzerland and then settlenent discussions between the parti es.
I n Novenber of 2009, the Court permtted discovery and then

di spositive notions on the issue of the defendant’s liability

under a veil piercing theory. The defendant noved for sunmary



judgnment. The Court will grant the defendant’s notion for

summary judgnent.

Sunmary Judgnent Record

Kennett entered into a sales contract with TCl
Switzerland in 1996. The terns of the agreenent are defined by
three one-page letters exchanged in early October of 1996 by
M chael Macready, the owner of Kennett, and Julian Connor, an
enpl oyee of TCI Switzerland. Mem of Law of Pl. in Opp. to Mot.
of Def. (“Pl. Opp.”), Decl. of Mchael Macready (“Mcready
Decl.”), Ex. A

Bet ween 1996 and 2000, Kennett acted as a conm ssi oned
sal es agent for TCl Switzerland. The plaintiff brought this suit
in 2000 for conmm ssion paynents that were not made. In the
original conplaint, Macready was naned as a plaintiff, and Seynon
Kislin (“SamKislin” or “Kislin”), David Kislin, Henry Kislin,
and Elliot Asher were naned as individual defendants. The
conpl aint was anmended two nonths after filing. The anmended
conpl aint naned only Kennett as a plaintiff and only TCl
Switzerland and Trans Commodities as defendants.

TCl Switzerland entered bankruptcy proceedings in 2001
and the plaintiff was unable to recover from T TClI Switzerl and the

debts owed.



A. Trans Commpditi es

Trans Commodities was created in 1992 by Kislin

al t hough Kislin had been using the nanme “Trans Conmodities” in
commodities trading work he was doing as early as 1990. From
1992 until 1997, Kislin was the sole sharehol der and CEO of Trans
Commodities. In 1997, Kislin gave his stock ownership to his two
children, Regina and David Kislin. Around 2000, David Kislin
becanme the sol e sharehol der of Trans Commodities. During this
time, Kislin remained on Trans Commodities’s board of directors
and was the conpany’s CEO. Mem of Law in Supp. of Def. Mdt. for
Summ J. Def. Mot. (“Def. Mdt.”), Decl. in Supp. (“Kislin Decl.”)

19 5-6.

B. Trans Commodities’'s Relationship Wth TCl Switzerl and?!

TCl Switzerland was created in 1993 by Ansgar Fel ber.
When founding TCl Switzerland, Fel ber worked with Kislin, who had
contacts with Russian netal suppliers. |In exchange for contact
with these suppliers, Felber offered Kislin guaranteed purchasing
| evel s fromthose conpanies as well as the opportunity to choose
menbers of the TCl Switzerland Board of Directors. Both David
Kislin and George Benninger, Kislin s attorney, were on the board

of directors of TCl Switzerland fromits formation until it

! The parties dispute the nature of the relationship
between TClI Switzerland and Trans Commodities. For the purpose
of this summary judgnment notion, the evidence is read in a |ight
nost favorable to the non-noving party, Kennett.
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entered bankruptcy. In 1998, Ansgar left TCl Switzerland. WIIi
Bol i nger took over as CEO and Connor took control of sales and
purchasing for TCl Switzerland. Kislin was never an enpl oyee or
a director of TCl Switzerland. Kislin Decl. 1Y 5, 10, 12, 16-18,
25.

Trans Commodities entered into a Consul ti ng Agreenent
wth TCl Switzerland in 1995. Trans Commodities provided
| ogi stical support to TCl Switzerland, particularly regarding the
col l ection of unpaid debts fromcustoners in the United States.
Kislin Decl. Y 13-14.

Trans Commodities’s interaction with TCl Swtzerl and
ext ended beyond nere support. E-mails fromDavid Kislinto
Connor in early 1999 show that Kislin authorized hiring and
firing of some TCl Switzerland enpl oyees. In addition, Connor
spoke with Kislin every day, sonetines nultiple tines a day,
about TCl Switzerland s trades, shipnents, profits, and other
matters. Pl. Opp., Decl. of Julian H Connor (“Connor Decl.”) 11
7, 19, Ex. JCH 2 a-b. Connor believes that Trans Commodities had
“absolute control” over the hiring, firing, and steel trade
determ nations of TCl Switzerland and that steel contracts were
only made by TCl Switzerland after they were sent to Trans
Comodities for approval by Kislin. [In 1997, Connor was i nfornmed

by Kislin that Trans Commodities would “take over direct control



of the clains and rejections process” for TCl Switzerl and.
Connor Decl. 11 4, 6, 13.
Wi | e executing Kennett’'s contract with TCl
Switzerland, Macready spoke daily with Samor David Kislin or
Elliot Asher, a Trans Conmmopdities enployee. On two letters to
Macr eady, Asher lists Trans Commodities below his signature |ine,
and the address is listed in New York, but the letterhead is that
of TCl Switzerland. Another letter to Macready |likew se |lists
the enpl oyee as that of Trans Commobdities but is on TC
Switzerland letterhead. Macready Decl., Exs. B, CG1to CG3, C5.
In late 2000, Trans Comodities w t hdrew approxi mately
one mllion dollars belonging to TCl Switzerland froma | ockbox
in a Manhattan bank. This noney was eventually returned by Trans
Commodities to TCl Switzerland. See Pl. Opp., Ex. F David Kislin

Dep. 124-125; Macready Decl., Exs. E-5, E-6, E-8.2

C. Kislin"s Relationship with TCI Switzerl and

Separately from Trans Commobdities, Kislin personally
had a relationship with TCl Switzerland. Kislin provided advice
to Ansgar regardi ng purchase pricing and market trends and

continued to advise Bolinger and Connor after Ansgar |eft.

2 The defendant contends that it properly had authority
over the noney, which it secured because of financi al
irregularities with TCl Switzerland. David Kislin Dep. 123-24.
The plaintiff argues that Trans Commobdities did not have a right
to hold the noney. See Macready Decl., Ex. E-5.
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Kislin Decl. 1 12, 16, 26. Kislin also attended TCl Swtzerl and
Board Meetings, as an “Informal Menber” of the Board. See
Macready Decl., Ex. E-11

Kislin may al so have been the owner of Tanacross B. V.
(“Tanacross”), which owned TCI Switzerland. Mnutes froma TC
Switzerland board neeting list Kislin as the owner of Tanacross
and a power of attorney docunent directing Tanacross is signed by
Kislin. Connor Decl. § 5; Macready Decl., Exs. E-4, E-12. 1In a
declaration submtted in a different lawsuit, Kislin states that
Trans Commodities had a branch office in Swtzerland, although he
does not refer to TCl Switzerland directly. See Pl. Opp., Ex. A
Kislin EFC Decl. ¢ 7.3

In addition, other Kislin-owned conpanies interacted
with TCl Switzerland. These conpanies include Trans Commodities
Food AG (“TCl Food”) and Redy Corp. Several docunents fromthe
files of TCl Switzerland denonstrate novenent of funds between
TCl Switzerland and TClI Food and Redy Corp. See Macready Decl.
Exs. E-10, E-11, E-13.

Not ably, neither Kislin nor other Kislin owned
conpani es are defendants in this action, nor is the plaintiff

attenpting to reach Kislin' s personal assets. The extent of

3 The parties dispute this fact. Kislin clains no
know edge of the ownership of Tanacross. Kislin Decl. § 12. The
Court concludes that the plaintiff has raised a triable issue on
t he question of Tanacross’s ownership.



Kislin s personal control over TCI Switzerland and TCl
Switzerland s interaction with other Kislin conpanies is only
material to the plaintiff’s effort to pierce the corporate vei

to the extent that this evidence could cause a reasonable jury to
conclude that TCl Switzerland and Trans Commodities were

i ntertw ned.

1. Analysis*

The parties dispute the | aw applicable to the question
of piercing the corporate veil. The plaintiff argues that New
York | aw should apply to this issue, while the defendant argues
in favor of Pennsyl vania | aw

A federal court sitting in a diversity action applies

the choice-of-law analysis of the forumstate in which it sits,

4 A party is entitled to summary judgnent if there “is no
genui ne dispute as to any material fact and the novant is
entitled to judgnent as a matter of law.” Fed. R Cv. P. 56(a).

The noving party bears the initial burden of denbnstrating the
absence of any genuine issue of material fact, which may be
satisfied by denonstrating the party who bears the burden of
proof |acks evidence to support his case. Celotex Corp. V.
Catrett, 477 U.S. 317, 323 (1986). A fact is “material” if it

m ght affect the outconme of the suit under the governing | aw and
“genuine” if a reasonable jury could find for the nonnoving party
based on the evidence presented on that issue. Anderson V.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). In nmaking its
determ nation, the court nust consider the evidence in a |ight
nost favorable to the nonnoving party. Sheridan v. NG& Metals
Corp., 609 F.3d 239, 251 n.12 (3d Gr. 2010). Once a properly
supported notion for summary judgnent is made, the burden of
production then shifts to the nonnoving party, who nust set forth
specific facts show ng that there is a genuine issue for trial.

Li berty Lobby, Inc., 477 U S. at 250.




in this case, Pennsylvania. Klaxon v. Stentor Elec. Mg. Co.,

313 U. S. 487 (1941); Hammersmith v. TIGIns. Co., 480 F.3d 220,

226 (3d Gr. 2007). \Wen Pennsylvania courts consider issues of
corporate law, the first step is usually an application of the
Internal Affairs Doctrine, codified at 15 Pa. Cons. Stat. § 4145.

See, e.qg., Banjo Buddies, Inc. v. Renosky, 399 F.3d 168, 179 (3d

Cir. 2005); @Guinan v. A l. DuPont Hosp. for Children, 597 F

Supp. 2d 485 (E.D. Pa. 2009). The parties agree that the
Internal Affairs Doctrine does not apply in this case and does
not govern the Court’s choice of |aw determ nation.

Therefore the Court noves to Pennsyl vania’ s general

choi ce-of -1 aw anal ysis to determ ne what |aw should apply.

A Choi ce of Law

When there is no explicit or inplicit choice of |aw
anong the parties, as is the case here, Pennsylvani a choi ce- of -
| aw determ nations proceed in three steps. First, the court nust
consider the |laws of the relevant forumstates in order to
determne “if there is an actual or real conflict between the

potentially applicable laws.” Hanmmersmth, 480 F.3d at 230. As

a threshold matter, the court “must determ ne whether these
states would actually treat this issue any differently.” Ar

Prods. & Chens., Inc., v. Eaton Metal Prods. Co., 272 F. Supp. 2d

482, 490 n.9 (E.D. Pa. 2003).



I f a conparison shows “there are relevant differences
between the laws,” then the court noves to the second step:
exam ning “the relevant policies underlying each | aw, and
classify[ing] the conflict as a ‘true,’” ‘false,’” or an

‘“unprovided-for’ situation.” Hamersmith, 480 F.3d at 230. |If

application of either state’s law would not inplicate the
interests of the other state, there is a “false” conflict, and
the court should apply the law of the interested forum On the
other hand, if the laws of either state would be inpaired by the
application of the other’s law, a “true” conflict exists. An
“unprovided-for” situation occurs where neither state’s interests
are inplicated in the dispute. [d. at 230 n.9.

If there is a “true” conflict, the court noves to the
| ast step. The court nust determ ne “which state has the greater
interest in the application of its law.” [d. at 231 (internal
quotations omtted). Courts should consider the factors in the
Rest at ement (Second) of Conflict of Laws as well as a
“qualitative appraisal” of the interested states’ policies. 1d.

at 231-33.

B. The Law of New York

Wil e New York courts “disregard corporate form

reluctantly,” New York |aw has |ong recogni zed piercing the
corporate veil when two corporations operate as a “single entity”

(also referred to as the “alter ego” or “agent” theory). Wang

9



Labs. v. Dataword Corp., 680 F. Supp. 110, 111 (S.D.N. Y. 1998);

see also WlliamWigley Jr. Co. v. Waters, 890 F.2d 594, 600-02

(2d Cir. 1989); Wal kovszky v. Carlton, 18 N.Y.2d 414, 418 (N.Y.

1966) (recognizing piercing the veil on the theory that “a

corporation is a fragnent of a |larger corporate conbine”).

1. New York's Veil -Piercing Test

In New York, there is a generally recogni zed two-part
test in order to pierce the corporate veil on any theory. The
plaintiff rmust show “(1) conplete dom nation of the corporation
in respect to the transaction attacked; and (2) that such
dom nation was used to conmt a fraud or wong against the

plaintiff which resulted in plaintiff’s injury.” Mrris v. NY.

State Dep’'t of Taxation & Fin., 82 N Y.2d 135, 141-42 (N.Y.

1993); see MAG Portfolio Consultant, GvBH v. Merlin Bi oned G oup

LLC, 268 F.3d 58, 64 (2d G r. 2001)(citing and applying this two-

part test); E. Hanpton Union Free Sch. Dist. v. Sandpebble

Builders, Inc., 884 N V.S 2d 94, 98-99 (N Y. App. Div. 2009)

(sane).
The New York Court of Appeals explicitly held that

“Iw hile conpl ete dom nation of the corporation is the key to

piercing the corporate veil . . . standing alone, [it] is not
enough.” There nust also be a showi ng of “a wongful or unjust
act toward plaintiff.” A plaintiff “seeking to pierce the

corporate veil nust establish that the owners, through their

10



dom nation, abused the privilege of doing business in the
corporate formto perpetrate a wong or injustice against that
party.” Morris, 83 N Y.2d at 142-43. Al t hough the Morris
standard requires this close connection between the defendant’s
fraud and the harmalleged by the plaintiff, the test does not
require that the defendant acted with the specific intent to harm
the plaintiff. 1d. at 143.

One of the nost instructive cases on the application of
New York law to a claimof single-entity veil piercing is
Passal aqua, a decision by the Court of Appeals for the Second

Circuit.® Wn Passal acqua Builders, Inc. v. Resnick Devel opers

South, Inc., 933 F.2d 131, 138-41 (2d Cr. 1991). The court

consi dered whether the plaintiff could pierce the corporate veil
of a defendant corporation which was one of many corporations
owned and operated by the Resnik famly. The court considered
ten factors, in addition to the totality of the circunstances, in
determ ning corporate dom nation of the corporation by the
others. These factors included (1) the absence of corporate
formalities, (2) inadequate capitalization, (3) whether corporate

funds were used for personal rather than corporate uses, (4)

5 The Passal aqua court, witing two years before the New
York Appeals Court in Mrris, held that the plaintiff could
prevail upon a show ng of either dom nation or fraud. Because
Mrris clearly requires both elenents to be proven, the Court
does not rely upon this holding of Passal agua. The court’s
anal ysis of the facts renmai ns persuasive.
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overlap in owership, officers, directors, and personnel of the
corporations, (5) comon office space, (6) the business

di scretion afforded to each corporation, (7) whether the
corporations dealt with one another at arns | ength, (8) whether
the corporations were treated as independent profit centers, (9)
t he paynent or guarantee of debts of one corporation for another,
and (10) the use of property of one corporation by another.

The plaintiff provided evidence of financial records,
bank accounts, tax returns, board neetings, enployee
conpensation, and contracts between the corporations. Based on
this evidence, the court concluded that a reasonable jury could
find sufficient dom nation of the corporation by the Resnick
famly and corporations to justify piercing the corporate veil.

Id. at 139-40.

2. Appl ving New York Law to This Case

The Court first considers the issue of dom nation. The
plaintiff rmust show that Trans Conmodities dom nated TCl
Switzerland. The Court starts with the factors listed by the

Passal aqua court. Despite relying exclusively upon Passal aqua in

its summary judgnent notion, the plaintiff has not addressed many
of these factors. The record contains no evidence about the

corporate formalities or capitalization of either TCl Switzerland
or Trans Commodities. There is no evidence alleging personal use

of either conpanies’ corporate funds. The two conpanies did not
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share common office space. The only evidence addressing the
contractual rel ationships between the two corporations is the
consulting agreenent the parties entered into in 1995 which
itself provides little detail of the nature of the rel ationship.
The plaintiff does not present evidence on the treatnent of the
profits and debts of each corporation or the use of property of
one corporation by the other.

The plaintiff has presented evidence on two of the
factors: overlap of ownership and directors and the business
di scretion of each corporation. David Kislin was an owner of
Trans Commodities and a director of TCl Switzerland. There is
al so a genuine issue of material fact on whether Kislin owed TCl
Switzerland through Tanacross. |In addition, evidence suggests
that Trans Comodities directed some TCl Switzerl and busi ness
deci sions, including hiring, firing, and purchase choices.

The plaintiff has presented evidence of a close
rel ati onship between TCl Switzerland and TCl Food and Redy Corp.
However, these corporations are not defendants in this suit, nor
is there evidence of the relationship between these corporations
and Trans Commodities. These docunents do not raise a triable
i ssue of domnation of TCl Switzerland by the defendant in this
case, Trans Commoditi es.

Gven the limted evidence presented by the plaintiff,

no reasonable jury, considering the totality of the
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ci rcunst ances, including the Passal agua factors, could concl ude

that Trans Commobditi es dom nated the corporate affairs of TCl
Swi tzerl and.

Equal ly as inportant, the plaintiff has not adduced
evidence that Trans Commobdities’s all eged dom nation of TC
Switzerland was used to commt fraud “against the plaintiff which
resulted in plaintiff’s injury.” Mrris, 82 N Y.2d at 141-42.
The plaintiff offers no evidence of a connection between Trans
Commodities’s interactions with TCl Switzerland and the latter’s
inability or refusal to pay the plaintiff.® Even if the
plaintiff could show conpl ete dom nation of TClI Switzerland by
Trans Commodities, the plaintiff has not alleged that Trans
Comodities “through [its] dom nation, abused the privil ege of
doi ng business in the corporate formto perpetrate a wong or

injustice” against the plaintiff. Mrris, 83 NY.2d at 142-43.

6 The plaintiff contends that the Kislin famly
unlawful Iy siphoned mllions of dollars out of TCI Switzerland
and into a corporation |located in Dublin, Ireland. Connor mnakes
this assertion without any explanation of his basis of know edge
of the Dublin corporation. Connor Decl. {Y 10-11. Evidence
considered at summary judgnment must be adm ssible or capabl e of
bei ng reduced to adm ssi ble evidence. Fed. R GCv. P
56(c)(1)(A). Even if the Court were to accept this allegation as
adm ssible and true, it does not raise a triable issue of fact
that Trans Commodities comm tted wongdoing. None of the Kislins
are defendants in this suit, nor is any Irish corporation.
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C. Pennsyl vani a Law

As in New York, “there is a strong presunption in

Pennsyl vani a agai nst piercing the corporate veil.” Lunmax |ndus.,

Inc. v. Aultman, 669 A 2d 893, 895 (Pa. 1995). \When considering

Pennsyl vania | aw, the Court of appeals for the Third Grcuit
directs “any court [to] start fromthe general rule that the
corporate entity, should be recognized and uphel d, unless

speci fic, unusual circunstances call for an exception.” Zubik v.
Zubi k, 384 F.2d 267, 273 (3d Gr. 1967). Pennsylvani a has
rejected attenpts to disregard the corporate form “outside
traditional attenpts to inpose liability on shareholders.” A
survey by the Court of Appeals found, for exanple, that the
Pennsyl vani a Suprene Court has frequently refused to disregard
the corporate form between parent and subsidiary corporations.

See Oficial Commttee of Unsecured Creditors v. RF. Lafferty &

Co., 267 F.3d 340, 353 (3d Cr. 2001) (collecting cases).
Not ably, “there is no definitive test for piercing the

corporate veil” in Pennsylvania. First Realvest Inc. v. Avery

Bui lders, Inc., 600 A 2d 601, 604 (Pa. Super. Ct. 1991);

Kellytown Co. v. WIllians, 426 A 2d 663, 668 (Pa. Super. C

1981). Instead, using a flexible approach, “Pennsylvania |aw
requires consideration of the totality of the circunstances in

order to determ ne whether the corporate veil should be pierced.”
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Castle Cheese, Inc. v. M Produce, Inc., No. 04-878, 2008 W

4372856, at *32 (WD. Pa. Sept. 19, 2008).

As a general matter, “the corporate form‘wll be
di sregarded only when the entity is used to defeat public
conveni ence, justify wong, protect fraud or defend crine.’”

First Realvest, 600 A 2d at 601 (quoting Sanms v. Redevel opnent

Auth., 244 A . 2d 779, 781 (Pa. 1968)). A court can disregard a
corporate entity without a specific showng of “fraud, illegality
or wongdoing” so long as “it is necessary to avoid injustice.”

Rinck v. Rinck, 526 A 2d 1221, 1223 (Pa. Super. C. 1987).

1. The Single Entity Theory in Pennsyl vani a

Pennsyl vania treats classic veil piercing, which occurs
“where the individual or corporate owner controls the corporation
to be pierced and the controlling owner is to be held Iiable”
differently fromthe “quite distinct” claimfor “single entity”
or “enterprise entity” liability. Under the single entity
theory, “two or nore corporations share common ownership and are,

inreality, operating as a corporate conbine.” Mners, Inc. v.

Al pi ne Equip. Corp., 722 A 2d 691, 694-95 (Pa. Super. Ct. 1998).

The M ners court is the highest court in Pennsylvania
to consider the single entity theory. Wile noting that this

“theory . . . has yet to be adopted in Pennsylvania,” the court
nonet hel ess determned that the plaintiff did not allege

sufficient facts to pierce the corporate veil under this theory.
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See id. at 695; see al so Advanced Tel. Sys. v. ComNet Prof'l

Mobile Radio, LLC 846 A 2d 1264, 1278 n.9 (Pa. Super. C. 2004)

(acknow edging this holding of Mners as good | aw).

Foll ow ng M ners, courts applying Pennsylvania | aw have
been split on whether to consider single entity theory clains.
Sonme courts have held that because the Pennsyl vania Suprene Court
has not recogni zed the single entity theory, it is not an avenue

of liability available to plaintiffs. See, e.qg., Bouriez v.

Carnegie Mellon Univ., No. 02-2104, 2005 W 3006831, at *19-*20

(WD. Pa. Aug. 6, 2008); E-Tine System Inc. v. Voicestream

Wreless Corp., No. 01-5754, 2002 W. 1917697, at *12 (E.D. Pa.

Aug. 19, 2002). Oher courts have held that because the
Pennsyl vani a Suprene Court has not explicitly foreclosed the use
of the single entity theory, the theory can be pursued by

plaintiffs. See, e.qg., GQupta v. Sears, Roebuck and Co., No. 07-

243, 2009 W 890585, at *2 (WD. Pa. Mar. 26, 2009); Ziegler v.

Del. Cnty. Daily Tinmes, 128 F. Supp. 2d. 790, 794-96 (E.D. Pa.

2001).7 sStill other courts have applied a single entity theory
! In both Gupta and Zeigler, the courts refer to the

“single entity” and “integrated enterprise” theory as alternate
tests. See Gupta, 2009 W. 890585, at *2; Ziegler, 128 F. Supp.
2d at 796 n.18. The integrated enterprise theory, however, is
not Pennsylvania state law. The theory was devel oped by the
Court of Appeals two years before Mners to determ ning the
liability of a parent corporation for its subsidiary’s actions in
the context of an enploynent discrimnation suit under New Jersey
|aw. Marzano v. Conputer Sci. Corp., 91 F.3d 497 (3d Cr. 1996);
Del acruz v. Piccari Press, 521 F. Supp. 2d 424, 429-30 (E. D. Pa.
2007). The integrated enterprise tests is applicable to |abor
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w t hout discussing the Mners decision. See Castle Cheese, Inc.

v. M5 Produce, Inc., No. 04-878, 2008 W. 4372856, at *32 (WD.

Pa. Sept. 19, 2008) (applying a “single entity” claimin which
the plaintiff showed that “in all aspects of their business, the
two corporations actually functioned as a single entity and
shoul d be treated as such”). Research reveals no court, however
appl yi ng Pennsyl vania | aw which has found in favor of a plaintiff
on a single entity claim

In one case, a federal court considered whether the
Pennsyl vani a Suprenme Court woul d adopt the single entity theory
if squarely presented with the issue. |In Schwab, the trustee of
a bankrupt limted liability conpany sought to reach the assets
of a separate conpany owned by the sane two principals as the

LLC. Schwab v. MDonald (In re LncD, LLC), 405 B.R 555, 564-65

(Bankr. M D. Pa. 2009). The court considered other state court
rulings, the conservative approach Pennsylvania courts take
regarding piercing the corporate veil, and that Pennsyl vani a
courts have allowed veil piercing in sonme cases. The court

concl uded that “the Pennsylvania Suprenme Court would |ikely adopt
the *single entity theory’ . . . to prevent fraud or injustice.”

Id.

law and is distinct fromthe veil-piercing test at issue in this
case. See Pearson v. Conponent Tech. Corp., 247 F.3d 471, 486
(3d Gr. 2001); Bouriez, 2005 W 3006831, at *19.
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2. Appl vi ng Pennsyl vania Law to This Case

This Court will consider the single entity theory
described in Mners but does not need to determ ne whether the
Pennsyl vani a Suprene Court would adopt this theory. The relevant
factors described by the Mners court are “[1] identity of
ownership, [2] unified adm nistrative control, [3] simlar or
suppl enmentary busi ness functions, [4] involuntary creditors, and
[5] insolvency of the corporation against which the claimlies.”

M ners, 722 A 2d at 695. See also Schwab, 405 B.R at 564-65

(considering these factors).

The Court begins with the first factor, unified
ownership. Kislin was the sole shareholder of Trans Commodities
bet ween 1992 and 1997. Kislin may al so have been the owner of
Tanacross, and thus the owner of TCl Switzerland. Plaintiff has
rai sed a disputed issue of fact regardi ng conmon ownership of the
two corporations.

There is al so evidence of the second factor, unified
adm nistrative control. Trans Commodities and TCI Switzerl and
were located in different countries and had different enpl oyees.
Trans Conmmoditi es enpl oyees, however, occasionally acted on
behal f of TCl Switzerland and used TClI Switzerland |letterhead to

do so.
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The third and fifth factors are not in dispute. Both
conpani es engaged in comodities trading and TCl Switzerland is
i nsol vent and unable to neet its debts.

The plaintiff, however, does not present evidence
sufficient to satisfy the fourth factor, that of involuntary
creditor status. An involuntary creditor is one "who did not
rely on anything when becomng [a] creditor[],” for exanple, a
tort victim Schwab, 405 B.R at 566. The plaintiff voluntarily
entered into a sales conmssion relationship with the defendant.
The plaintiff could have inspected the financial structure of TC
Switzerland and di scovered potential risks before entering the
relationship. |In addition, Macready regularly conmunicated with
enpl oyees of Trans Commodities, including Samand David Kislin
and Asher. But Kennett did not seek to alter its contract to
i nclude Trans Commodities or the individual Kislins as obligors.

Pennsyl vania courts do pierce the corporate veil to
prevent fraud or avoid injustice. As discussed above, the
plaintiff has not presented evidence which, even read in a |ight
nost favorable to it, raises a triable issue of fact on fraud or
wr ongdoi ng perpetrated by Trans Commoditi es.

Because the plaintiff is a voluntary creditor who
appears to have significant know edge about the conpany he
contracted wwth, even if this Court were to find that the

Pennsyl vani a woul d adopt the "single entity" theory and apply the
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test laid out in Mners, the Court concludes that no reasonabl e
jury could find that the plaintiff is entitled to pierce the

corporate veil of TCl Swi tzerland under Pennsylvania | aw.

D. There is No Conflict of Laws

The Court concludes that as applied to this case, there
is no relevant difference between New York and Pennsyl vania | aw.
Al t hough the tests Pennsylvania and New York use to determne if
a corporate veil can be pierced on the single entity theory
differ, under either state’s law, the plaintiff has not adduced
sufficient evidence to raise a triable issue of fact. The Court
does not need to nove to the “deeper choice-of-law anal ysis.”
Hamersm th, 480 F.3d at 230. Under either state’s law, the

defendant is entitled to summary judgnent.

An appropriate order shall issue.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
M CHAEL MACREADY, et al. ) ClVIL ACTI ON
V. :
TCl TRANS COWMCDI Tl ES, )
A G, et al. ) NO. 00-4434

ORDER

AND NOW this 11th day of October, 2011, upon
consi deration of the defendant’s Mdtion for Summary Judgnent
(Docket No. 71), the opposition and reply thereto (Docket Nos. 79
and 81), supplenental nmenorandum filed by both parties (Docket
Nos. 87 and 89), and follow ng oral argunent held on Septenber
21, 2011, IT IS HEREBY ORDERED, that the notion is GRANTED
Judgnent is hereby ENTERED in favor of the above-nanmed def endant

and against the plaintiff. This case is closed.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.
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