I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONW DE | NSURANCE : ClVIL ACTI ON
| NDEPENDENT CONTRACTORS )
ASSOCI ATI ON, | NC.

V.

NATI ONW DE MJUTUAL | NSURANCE :
COMPANY ) NO. 11-3085

VEMORANDUM

McLaughlin, J. Cct ober 5, 2011

Nat i onwi de | nsurance | ndependent Contractors
Association, Inc. (“NII1CA”) brings suit against Nationw de Mt ual
| nsurance Co. (“Nationw de”) chall engi ng changes the defendant
has nmade to its enploynent contracts in recent years.

The defendant filed a nmotion to dismss, abstain or
transfer. The Court will grant the defendant’s notion to

di sm ss.

Facts as Alleged in the Conplaint

NI I CA is an organi zation that represents insurance
agents who have contracts with Nationwi de. The agents are
i ndependent contractors who sell Nationw de insurance policies to
their clients. Conpl. 1Y 2, 16. This lawsuit arises from several
changes that Nationwi de made in contracts with these i ndependent
agents. The plaintiff alleges these changes breach the agents’

enpl oyment contracts in several ways.
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First, NI CA challenges changes in the agents’
conpensation plans. [d. 91 30-33. Before 2004, many agents were
conpensated under a plan in which they automatically accumul at ed
deferred inconme credits based on their annual earnings. An agent
could al so choose to enroll in an alternate conpensation program
whi ch | acked deferred incone credits. |n 2004, Nationw de
i ntroduced a new contract formthat elimnated deferred incone
credits entirely. 1d. Y 30, 33. [In Septenber of 2009,
Nat i onwi de changed its conpensati on schenme again by introducing
an optional program which altered conm ssion rates on certain
products for those agents who chose not to accunul ate deferred
incone credits. 1d. T 36-40.

The plaintiff alleges that the 2009 change
di scrim nat es agai nst those agents who chose not to forgo
deferred incone credits. 1d. 1Y 44-45. The plaintiff also
all eges that this contract change discrim nates against smaller
agents who chose to forgo deferred incone credits. [d. 1 63-64.
The plaintiff seeks a declaration that this policy change is a
breach of agents’ existing contracts or of the inplied covenant
of good faith and fair dealing (Counts One and Three). Id. 1Y 49-
56, 65.

Second, the plaintiff chall enges Nati onwi de’s proposed
plan to i npose a fee on agents servicing policies through

conpani es other than Nationw de. The plaintiff seeks a



declaration that this is a breach of agents’ existing contracts
or of the inplied covenant of good faith and fair dealing (Count
Two). 1d. 97 57-61.

Third, the plaintiff objects to another conpensation
pl an change. [In 2006, Nationw de introduced a new “On Your Side
Prom se” plan that offered financial rewards to agents who agreed
to submt to certain corporate controls. 1d. 1Y 34-35. The
plaintiff clains that the On Your Side Prom se plan discrimnates
by offering bonuses, which were originally nmeant to be
per f ormance- based, only to those who submtted to new corporate
controls. Id. 1Y 46, 66. The plaintiff |ikew se seeks a
declaration that this new arrangenent is a breach of contract or
the covenant of good faith and fair dealing (Count Four). Id. T
67.

Fourth, the plaintiff disputes the validity of
Nati onwi de’ s cl ai m of excl usive ownership of policyhol der
informati on and Nationw de’ s assertion that policyhol der
information is its trade secret. 1d. 1Y 26-27, 39, 74, 81. The
plaintiff seeks a declaration that these assertions breach the
provi sions of pre-2000 contracts which expressly contenpl ate
agents’ conpetition with Nationw de, and are unenforceable with
regard to post-2000 contracts (Count Five). 1d. Y 69-74. The
plaintiff also objects to the designation of policyhol der

information as a “trade secret,” which the plaintiff clains is



unsupportabl e under trade secret law (Count Six). 1d. Y 76-81.

Finally, the plaintiff seeks an order declaring that
Nati onwi de’ s adm ni strative handbook, which also asserts that
pol i cyhol der information bel ongs exclusively to Nationw de, is
not part of agents’ contracts (Count Seven). 1d. 1Y 82-84.

The defendant nmoves to dism ss the conplaint for |ack
of standing. |In the alternative, the defendant argues that the
Court should exercise its discretion under the Declaratory
Judgnent Act and decline to hear this case, or transfer the case
to the Southern District of Chio. Because the Court grants the
motion to dismss for |ack of standing, the Court does not

consi der the defendant’s other requests.

1. Analysis!?

An association has the right to bring a lawsuit on
behal f of its nenbers even when the association itself has not

suffered any direct injury. Hunt v. WAsh. State Apple Adver.

Commin, 432 U. S. 333, 342 (1977). An association has standing

'n evaluating a notion to disniss under Rule 12(b)(6), a
court nust accept all well-pleaded facts as true, and nust
construe the conplaint in the light nost favorable to the
plaintiff. But the court should disregard any | egal concl usions.
Fow er v. UPMC Shadyside, 578 F.3d. 203, 210-11 (3d Cr. 2009).
The court must then determ ne whether the facts all eged are
sufficient to show that the plaintiff has a “plausible claimfor
relief”. Id. at 211. |If the well-pleaded facts do not permt
the court to infer nore than the nere possibility of m sconduct,
then the conplaint has alleged, but it has not shown, that the
pl eader is entitled to relief. Ashcroft v. Igbal, 129 S. C
1937, 1949 (2009).
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when: 1) its nenbers woul d otherw se have standing to sue in
their owm right; 2) the interests it seeks to protect are germane
to the organi zation’s purpose; and 3) neither the claimasserted
nor the relief requested requires the participation of individual
menbers of the organization. 1d. at 343. A plaintiff seeking
jurisdiction in federal court has the burden of showing that it

has standing. Summers v. Earth Island Inst., 555 U S. 488, 129

S. Ct. 1142, 1149 (2009).

A | ndi vi dual Menbers of the Associ ati on Must Have
St andi ng

In order for an association to have standing to bring
suit, individual nmenbers nust have standing in their own right.
Hunt, 432 U.S. at 343. In Sumers, the Suprene Court held that
in order to satisfy the first prong of the Hunt test, plaintiff
organi zati ons nust make specific allegations that at |east one
identified menber has or would suffer harm Summers, 129 S. O
at 1151. Wthout an allegation that a specific nmenber of the
association is subject to harm the case nust be dism ssed for

| ack of standing. Pa. Prison Soc'y v. Cortes, 622 F.3d 215, 228

(3d Cir. 2010).

The plaintiff’s conplaint does not nane any individual
menbers who woul d have standing in this case. It only states
that its nmenbers in general “are suffering threatened injury”

Compl. ¢ 11. In its opposition to this notion, the plaintiff



provi ded the declaration of David A. Gardner, a Pennsylvani a
NI I CA menber who clains he was or will be injured by the contract
changes descri bed above. Gardner Decl. 7 5, 6, 8.

The addition of Gardner’s decl aration does not fix the
deficiencies in the original complaint. First, any individual

harmed should be naned in the conplaint. Cf. Frederico v. Hone

Depot, 507 F.3d 188, 202 (3d Cr. 2007). |In addition, Gardner
does not allege injury fromall of the contract alterations at
i ssue here, particularly the third count, which he does not
mention, and the policies at issue in the fourth, fifth, sixth,
and seventh counts, which he alleges create potential future
injury to him Gardner Decl. Y 2, 6-9. 1In addition, the
plaintiff’'s discrimnation clains arise fromthe contract changes
whi ch sonme agents participated in and others did not. Gardner
did not participate. To the extent that N IAC al so seeks to
litigate on behal f of those who took part of the contract
changes, Gardner is not anong that group.

In addition, the plaintiff seeks declaratory relief
al I eging breach of contract with respect to at |east five
different contracts. Conpl. ¥ 10. It is unclear how Gardner has
standing to bring breach of contract clainms for contracts to
which he is not a party.

The Court concludes that the plaintiff has not net the

first prong of the Hunt test.



B. The Interest Protected Must be Germane to the Purpose
of the Association

In order for an association to bring a | awsuit on
behal f of its nmenbers, the interest protected nust be “gernmane”
to the organi zation’s purpose. Hunt, 432 U S. at 343. The
plaintiff’s conplaint offers only the conclusory statenent that
“the interests NI CA seeks to protect are germane to the
association’s purpose”. Conpl. T 13. There is no description of
the organi zation’s purpose or how this suit protects those
i nterests.

In addition, in the Third Grcuit, a court nust also
consi der under this prong the possibility of a conflict of
i nterest anong nenbers of the organi zation. Wen organi zati onal
menbers have a genuine conflict of interest which is nore than
slight or theoretical, that counsels against finding standing.

Amato v. Wlentz, 952 F.2d 742, 750 (3d Gr. 1991). An

associ ati on may have standi ng, however, so long as the
association’s position is not contrary to the interests of a

majority of its nmenbers. Hosp. Council of W Pa. v. Pittsburgh

949 F.2d 83, 88-89 (3d Gir. 1991).

The plaintiff alleges discrimnation by the defendant,
yet concludes that despite varied treatnent of agents, all of its
menbers are made worse off by the contract anmendments. Conpl. 19

44, 62, 56. A discrimnation claimnecessarily inplies that sonme
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agents are treated nore favorably than others by the contract

nodi fications. The plaintiff does not offer facts to support its

theory that no agent is benefitted by the differential treatnent.
It may be the case that the majority of NI CA nenbers

are harmed by the contractual changes. |If this is so, then the

NI I CA may have standi ng under the nore | enient Hospital Counci

test. The conplaint, however, does not provide any factual
support to show that the majority of NI CA nenbers are harned by
the contractual changes.

The plaintiff’s conclusory statenent of universal harm
to all of its menbers under all of the relevant contracts does
not raise a plausible claimthat it has net the second prong of
t he Hunt test.

C. Nei ther Cl aim Nor Relief Mist Require Participation of
| ndi vi dual Menbers in the Lawsuit

Finally, in order for an association to have standing
on behalf of its nmenbers, neither the claimasserted nor the
relief requested nust require that individual menbers participate
inthe lawsuit. Hunt, 432 U. S. at 343. The plaintiff does not
need to show, however, that absolutely no individual
participation will be necessary. The need for individual
participation by sonme associ ation nenbers is not an absol ute bar

to standing. Pa. Psychiatric Soc’y v. G een Spring Health

Servs.lnc., 280 F.3d 278, 283-85 (3d Gr. 2002).



In considering a notion to dismss, a court should
accept the plaintiff’s assertion that it can prove its
al l egations wi thout extensive individual participation, even if
the court suspects that this will be difficult to do. 1d. at
286. The conplaint may be dismssed at a later stage if the
plaintiff cannot denonstrate that it can prove its allegations
wi t hout individual participation. |d. at 287.

The plaintiff here does not provide any factual
evi dence to support the conclusion that individual participation
wi Il not be necessary. NI CA provides only a conclusory
statenent, that “[t]he clains asserted and the relief requested
do not require either the participation of individual nenbers of
NI I CA or an exam nation of the particular facts of any individual

menber’s situation”. Conpl. § 14.

D. Di snmi ssal
The defendant requests that this Court dismss the

plaintiff’s conplaint with prejudice, arguing that the plaintiff
cannot allege sufficient facts to show associ ati onal standing,
and thus it is futile to allowthe plaintiff to repl ead.
Al t hough the Court notes that the plaintiff has not requested the
opportunity to anend its conplaint in response to the defendant’s
notion, based on the limted factual record before it, the Court
cannot conclude that allowing the plaintiffs to replead its

conplaint would be futile. Gayson v. Miyview State Hosp., 293
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F.3d 103, 108 (3d Cr. 2002). The Court therefore grants the
nmotion. The plaintiff’s conplaint is dismssed wthout

prej udi ce.

An appropriate order will issue.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONW DE | NSURANCE : ClVIL ACTI ON
| NDEPENDENT CONTRACTORS )
ASSOCI ATI ON, | NC.
V.
NATI ONW DE MJUTUAL | NSURANCE :
COMPANY ) NO. 11-3085
ORDER

AND NOW this 5th day of Cctober, 2011, upon
consideration of the defendant’s Mtion to D smss, Abstain or
Transfer (Docket No. 15), the opposition and reply thereto, and
foll owing oral argunent held on July 28, 2011, IT IS HEREBY
ORDERED, that the nmotion is GRANTED. The plaintiff’s conplaint
is dismssed without prejudice. The plaintiff may file an

anended conplaint within 30 days of this order.

BY THE COURT:

/[s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.
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