IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DELI A MCCOY- MCMAHON
Cvil Action
Plaintiff No. 08-cv-05989
VS.

J. CARLTON GODLOVE, 11,
BRI AN R KELLY,

PATRI CK M MCCOY,

LEWS J. MCCOY, JR and
SPOTTS, STEVENS & MCCOY,

Def endant s

N N N N N N N N N N N N N

APPEARANCES:
JAY W WALDMAN, ESQUI RE
SUSAN K. QU RITS, ESQU RE
ANDREA E. MERTZ, ESQUI RE
On behal f of plaintiff

STACEY A. SCRI VAN, ESQUI RE
On behal f of defendants

OP1 NI ON

This matter is before the court on Defendants’ Motion
to Dismss Plaintiff’s Conplaint Pursuant to F.R Gv.P. 12(b)(6),
whi ch notion was filed on January 5, 2009.°*

For the follow ng reasons, | grant defendants notion to
dismss with respect to Count XIV of plaintiff’s Conplaint, which

al l eged that defendants violated the Racketeer Influenced and

1 Def endant s’ Menorandum of Law in Support of Their Mtion to
Di smss Conplaint was filed January 5, 2009. Plaintiff’'s Opposition to
Def endants’ Modtion to Disniss Conplaint Pursuant to F.R Cv.P. 12(b)(6) and
Menor andum of Law i n Support Thereof was filed January 29, 2009. Defendants’
Reply Brief in Further Support of its Mtion to Dismss was filed March 17

20009.

Def endants’ notion to disniss, brief and reply brief, and
plaintiff’'s opposition brief were each disnm ssed without prejudice to
reinstate by ny Order dated and filed Septenber 29, 2009. Each docunent was
rei nstated on Novenber 10, 2010



Corrupt Organizations Act (“RICO).? Specifically, | conclude
that plaintiff has failed to allege a pattern of racketeering
activity and has not alleged an injury to her business or
property, as required by RICO Mreover, | conclude that an
anmendnent to plaintiff’s Conplaint would be futile because
plaintiff’ s proposed anmendnents woul d not establish that

def endants proximately caused an injury to plaintiff’s business
or property.

Furthernore, | dismss the remainder of plaintiff’s
Conpl ai nt, which alleges thirteen pendant state-law clainms, for
| ack of subject matter jurisdiction. Plaintiff has not
established diversity jurisdiction, and | concl ude that
plaintiff’s state-law clains predom nate over plaintiff’'s sole
federal claim which | have di sm ssed.

Accordingly, | dism ss the remaining portion of
defendants’ notion to dismss plaintiff’s state-law cl ains as
noot without prejudice to raise the issues as prelimnary
objections in state court.

COMPLAI NT

This case arises fromthe corporate governance and
nmer ger of defendant Spotts, Stevens and McCoy, Inc. (“SSM), a
Pennsyl vani a busi ness corporation, which nerged into a speci al
pur pose hol di ng- conpany, Wom ssing Holdings, Inc., (“VWH"”).
Def endants J. Carlton Godl ove, Brian Kelly, Patrick MCoy and

2 18 U.S.C. §§ 1961 through 1968.
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Lewi s McCoy (collectively “individual defendants”) were directors
of SSM and col | ectively owned 89% of SSM comon st ock.

Plaintiff Delia MCoy- MMahon was a minority
shar ehol der of SSM before she was “squeezed out” in this nerger
Plaintiff contends that the “Freeze-Qut Merger” had an i nproper
pur pose, used an unfair process, and squeezed plaintiff out at an
unfair price.

Plaintiff also alleges the individual defendants, in
their capacity as directors of SSM breached their fiduciary duty
owed to sharehol ders and the corporation® and, in their capacity
as control ling sharehol ders, breached their fiduciary duty owed
to mnority sharehol ders.

In total, plaintiff asserts fourteen causes of action
for breach of fiduciary duties, fraud, breach of contract,

vi ol ati ons of Pennsyl vania securities |aws, unjust enrichnent,
and violations of RICO.* The first thirteen clains are brought
pursuant to Pennsylvania state law. Count XIV for violation of
RICOis a federal |aw claim

In Count I, plaintiff clainms that the individua
def endants breached a fiduciary duty by setting and securing
excessive conpensation for their roles as directors of Spotts,

Stevens and McCoy, Inc. Count Il alleges that the individual

8 Plaintiff seeks to bring this lawsuit individually as a

sharehol der and derivatively on behalf of SSM See Conpl aint at paragraphs 1,
2. Plaintiff brings Count I, IIl, [II, IV, VII, VIll, IX X, XII, and X ||
i ndividually and derivatively. Count V, VI and XIV are brought individually.

4 18 U.S.C. §§ 1961 through 1968.
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def endants engaged in corporate waste, and m smanaged corporate
assets. Count Ill avers that the individual defendants

m sappropriated a corporate opportunity. Specifically, plaintiff
al l eges that the individual defendants capitalized on a
profitable real estate venture for their own pecuniary benefit at
t he expense of SSM

Count 1V clains that the individual defendants, in
their capacity as controlling sharehol ders, breached their
fiduciary duties to the mnority sharehol ders, including
plaintiff, by w thhol ding pertinent information about the
corporation in order to exercise unfettered control of corporate
deci si ons.

Count V, asserts that the individual defendants
breached their fiduciary duty by inplenenting the Freeze-Qut
Merger, which plaintiff alleges had no business justification and
was entered into in order to circunvent direct and derivative
liability to plaintiff. Further, plaintiff alleges that the
nmerger was not authorized by a mpjority of uninterested directors
and that the consideration paid to mnority sharehol ders for
their stock did not represent its fair val ue.

Count VI states a claimthat the individual defendants
vi ol ated the Pennsylvania Securities Act of 1972.° Specifically,
plaintiff contends that the materials provided by the individual

defendants to mnority sharehol ders regardi ng the nerger

5 Act of December 5, 1972, P.L. 1280, No. 284, § 401, 70 P.S. § 1-
401.
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contai ned untrue statenents of material fact about the true val ue
of SSM st ock.

Count VII asserts a claimfor fraud. Count VIII is a
claimfor intentional m srepresentation, and Count | X all eges
negl i gent m srepresentation.

Count X all eges a cause of action for breach of
fiduciary duty, based on the individual defendants failure to
di scl ose material information about SSM and the potential or
actual conflicts of interests of the individual defendants.

Count Xl alleges that the failure of the individual defendants to
performtheir duties as directors of SSM breached their enpl oy-
ment contract wth SSM

Count Xl is a claimfor unjust enrichnment against the
i ndi vi dual defendants for profits they realized in violation of
their fiduciary duties. Count XiIl alleges that the individual
def endants col |l ectively conspired to engage in the unlawful acts
described in Counts | through X I.

Finally, Count XV asserts that the individua
defendants violated RICO. 18 U . S.C. 8§ 1962(c). Specifically,
plaintiff contends that defendants’ conduct, described in
Counts | through XIll, violated 18 U.S. C. 88 1341, 1343, 1344 and
157, which establish liability based on mail fraud, wire fraud,
bank fraud, and bankruptcy fraud, respectively.

JURI SDI CT1 ON

Jurisdiction in this case is based on federal question
jurisdiction pursuant to 28 U S.C. 8 1331. This court has
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suppl enental jurisdiction over plaintiff’s pendent state-I|aw
claims. See 28 U.S.C. § 1367.
VENUE
Venue is proper pursuant to 28 U. S.C. § 1391(b) because
the events giving rise to plaintiff’s clains allegedly occurred
wi thin Berks County, Pennsylvania, which is located within this
judicial district.

STANDARD OF REVI EW

A claimmay be dism ssed under Federal Rule of G vil
Procedure 12(b)(6) for "failure to state a clai mupon which

relief can be granted."® Fed.R Cv.P. 12(b)(6). A Rule 12(b)(6)

6 Plaintiff contends that defendants challenge to plaintiff’'s

standing to litigate 11 of her 14 clainms should have been brought pursuant to
Fed. R Civ.P. 12(b)(1), which contests subject matter jurisdiction instead of
Rule (12)(b)(6), which is based on the failure to state a claim

Plaintiff confuses the doctrine of constitutional standing, which
is jurisdictional, with the doctrines of derivative standing and standing
under RICO, which are evaluated on the adequacy of the pleadings. “A notion
to dismss under Rule 12(b)(6) for lack of RICO standing is distinct froma
nmotion to disnmiss under Rule 12(b) (1) for lack of constitutional standing.”
Walter v. Palisades Collection LLC., 480 F.Supp.2d 797, 804, n.10 (E.D. Pa.
2007) (Robreno, J.) (internal citations onitted).

(Footnote 6 continued):




notion requires the court to exam ne the sufficiency of the

conplaint. Conley v. Gbson, 355 U S. 41, 45, 78 S.Ct. 99, 102,

2 L.Ed.2d 80, 84 (1957) (abrogated in other respects by

Bell Atlantic Corporation v. Twonbly, 550 U. S. 544,

127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)).

CGenerally, inruling on a notion to dismss, the court
relies on the conplaint, attached exhibits, and matters of public
record, including other judicial proceedings. Sands v.
McCorm ck, 502 F.3d 263, 268 (3d Cir. 2008).

Except as provided in Federal Rule of G vil
Procedure 9, a conplaint is sufficient if it conplies with
Rule 8(a)(2), which requires "a short and plain statenent of the
cl ai m showi ng that the pleader is entitled to relief.”
Fed. R Cv.P. 8(a)(2). Rule 8(a)(2) “[does] not require
hei ght ened fact pleading of specifics, but only enough facts to

state a claimto relief that is plausible on its face.” Twonbly,

(Continuation of footnote 6):

Rl CO standi ng requirenents are vi ewed as questions regarding the
adequacy of the pleadings, rather than as questions of subject matter
jurisdiction. |1d.; see also Gradeless v. American Miutual Share |nsurance
Corporation, 2011 U S.Dist. LEXIS 31877 at *12, n.2 (S.D.In. March 23, 2011)
hol di ng that direct and derivative standing is a distinct concept fromArticle
1l standing.

Ther ef ore, because defendants’ notion to dism ss chall enges
plaintiff’s standing to bring a RICO claimand a derivative suit, | wll
anal yze defendant’s notion to disnm ss under Federal Rule of Civil Procedure
12(b)(6).
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550 U.S. at 570, 127 S.Ct. at 1974, 167 L.Ed.2d at 949.°

In determ ning whether a plaintiff’'s conplaint is
sufficient, the court nust “accept all factual allegations as
true, construe the conplaint in the Iight nost favorable to the
plaintiff, and determ ne whet her, under any reasonabl e readi ng,
the plaintiff may be entitled to relief.” Fower,

578 F.3d at 210 (quoting Phillips v. County of Allegheny, 515

F.3d 224, 233 (3d Cr. 2008)).

Al t hough “concl usory or *‘bare-bones’ allegations wll
[not] survive a notion to dismss,” Fower, 578 F.3d at 210, “a
conplaint may not be dism ssed nerely because it appears unlikely
that the plaintiff can prove those facts or will ultimtely
prevail on the nmerits.” Phillips, 515 F.3d at 231. Nonet hel ess,
to survive a 12(b)(6) notion, the conplaint nust provide “enough
facts to raise a reasonabl e expectation that discovery wll

reveal evidence of the necessary elenent[s].” [d. (quoting

Twonbly, 550 U.S. at 556, 127 S. Q. at 1965, 167 L.Ed.2d at 940)

(internal quotation omtted).

7 The Suprene Court’s Qpinion in Ashcroft v. Igbal, _US |,
129 sS. Ct. 1937, 1953, 173 L.Ed.2d 868, 887 (2009), states clearly that the
“facial plausibility” pleading standard set forth in Twonbly applies to al
civil suits in the federal courts. Fower v. UPMC Shadyside, 578 F.3d 203,
210 (3d Cir. 2009). This showing of facial plausibility then “allows the
court to draw the reasonable inference that the defendant is liable for the
m sconduct alleged,” and that the plaintiff is entitled to relief. Fow er,
578 F.3d at 210 (quoting Igbal, ~ US at _ , 129 S .. at 1949,
173 L.Ed.2d at 884). As the Suprene Court explained in lIgbal, “[t]he
plausibility standard is not akin to a ‘probability requirenent,’ but it asks
for nore than a sheer possibility that the defendant acted unlawfully.”
Igbal, __ US at __, 129 S.C. at 1949, 173 L.Ed.2d at 884.
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The court is required to conduct a two-part anal ysis
when considering a Rule 12(b)(6) notion. First, the factual
matters averred in the conplaint, and any attached exhibits,
shoul d be separated from |l egal conclusions asserted therein.
Fow er, 578 F.3d at 210. Any facts pled nust be taken as true,
and any | egal conclusions asserted may be di sregarded.

Id. at 210-211.

Second, the court nust determ ne whether those factual

matters averred are sufficient to show that the plaintiff has a

“plausible claimfor relief.” 1d. at 211 (quoting lgbal,

_U.S at _, 129 S.Ct. at 1950, 178 L.Ed.2d at 884).
Utimately, this two-part analysis is “context-

specific” and requires the court to draw on “its judicial

experience and comon sense” to determne if the facts pled in

the conpl aint have “nudged [plaintiff’s] clainms” over the |line

from*®“[nmerely] conceivable [or possible] to plausible.” |Igbal,
_UsSs at _, 129 S.C. at 1950-1951, 178 L.Ed.2d at 884-885

(internal quotations omtted).

A wel | - pl eaded conpl aint may not be di sm ssed sinply
because “it strikes a savvy judge that actual proof of those
facts is inprobable, and that a recovery is very renote and
unlikely.” Twonbly, 550 U S. at 556, 127 S.Ct. at 1965,

167 L. Ed.2d at 940-941.



FACTS

Based upon the allegations in plaintiff’s Conpl aint,
whi ch under the foregoing standard of review | nust accept as
true for purposes of defendants’ notion to dismss, the pertinent
facts are as follows.

In 1993, after a series of corporate reorgani zations
and nergers not relevant to this action, Spotts, Stevens and
McCoy (“SSM') was formed.® Plaintiff acquired 13,693 shares of
SSM st ock. °

On Septenber 12, 1996, the entire Board of Directors
for SSM resigned, and the then-president’s enploynent was
term nated, and the individual defendants, J. Carlton
Godl ove, |1, Brian R Kelly, Patrick M MCory and Lewi s J.
McCoy, Jr. were elected to replace the Board. *

Al so on Septenber 12, 1996, plaintiff entered into a
shar ehol der agreenent with the individual defendants, which
granted the individual defendants the right to vote all of their

respective shares.

The shares subject to the sharehol der
agreenent conposed 95.81% of the total outstanding shares of SSM
comon stock. ' By March 27, 1998, the four individual

defendants, J. Carlton Godlove, Il, Brian R Kelly, Patrick M

Conplaint, 7 13 and 14.
Conpl aint, 9§ 16.
10 Conpl ai nt, Y 47 and 48.
1 Conpl aint, Y 31 and 32.
12 Conpl aint, 9 33.
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McCoy and Lewis J. McCoy, Jr., each owned, directly or
indirectly, 22.27% of the outstandi ng shares of comon stock, or
an aggregate of 89.06% of the outstanding stock.

Upon being elected directors of SSM each defendant
entered into an enpl oynent agreement with SSM ** The enpl oynent
agreenents established base sal aries and benefits for the
i ndi vi dual defendants, which were subject to increase, but not
decrease, and further provided that the directors were eligible
to receive an annual bonus if the directors established an

5 No incentive

incentive plan to govern bonus di sbursenents.
pl an was ever established. *°

Bet ween 1996 and 2008 the individual defendants were
pai d sal ari es and bonus packages deened excessive by plaintiff.
Mor eover, in establishing their conpensation, the individual
def endants ignored formalities of SSMs byl aws and, in the
absence of a formal resolution by the board, established a

" 8 The bonus

conpensation comrmittee to allocate a “bonus pool.
pool was repeatedly allocated exclusively to the individual

def endant s. *°

13 Conpl aint, 9 34.

14 Conpl ai nt, 11 49 and 50.
15 Conpl ai nt, Y 49-50, 53, 56 and 60.

16 Conpl aint, T 61.

o Conpl aint, Y 63, 68, 74, 80, 88, 101, 114, 120, 133, 146 and 151

18 Conpl ai nt, 99 90-96, 108-112 126-131, 127-131 and 140- 144.

19 Conpl aint, Y 99, 113, 132 and 145.
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Mor eover, contrary to provisions in SSM s byl aws,
plaintiff repeatedly did not receive notification of annual
shar ehol der neetings and the individual defendants did not
furnish SSMs financial statenments and bal ance sheets to
shar ehol ders. *

On June 9, 2000, the individual defendants nuailed a
letter to SSM sharehol ders setting forth a tender offer, which
expired after 5 days. The tender was an offer to purchase all of
t he outstanding shares of SSM # This “Buyback Letter” offered
$5.16 per share based on a cal cul ation of share val ue as set
forth in the sharehol der agreenent. ?

According to the Buyback Letter, SSM did not have any
pl ans that would materially affect the value of SSM st ock.
Additionally, the Buyback Letter indicated that SSM pl anned to
continue to reinvest into the business for corporate purposes
such as updating technol ogy, hiring and conpensating tal ented
enpl oyees, expanding SSMs office, and payi ng down debt. ?

However, contrary to the plans identified by the
Buyback Letter, corporate profits were used to fund bonus pool s

for the individual defendants.?® Additionally, the individua

20 Conpl ai nt, 99 67, 70, 73, 76, 79, 82, 87, 90, 103, 106, 116, 119,
122, 125, 135, 148, 153 and 156.

21 Conpl aint,  166.
22 Conpl aint,  167.
23 Conpl aint, T 171-173
24 Conpl ai nt, Y 171-173.
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def endant s possessed insider information about the value of SSM
and the offer of $5.16 per share was underval ued. *°

On June 10, 2000, plaintiff called defendant Kelly with
questions about the Buyback Letter.?® M. Kelly told plaintiff
that the individual defendants had plans to sell the corporation
and that he would not |et the corporation be sold for anything
| ess than $40- $50 per share. He also said the individual
def endants were were hopeful of obtaining an offer for $90-$100
per share because they “were thinking big.”?

Twent y-four sharehol ders, totaling nore than 20, 000
shares of SSM stock, sold their shares pursuant to the terns of
t he Buyback Letter.? The price of SSM stock six weeks after the
Buyback Letter was sent rose to $5.90 per share, costing the
shar ehol ders who sold their stock nore than $14, 600. *
Plaintiff, however, did not sell her shares.

On June 6, 2003, the individual defendants fornmed a
partnership called Uni quad Managenent G oup, L.P. (“Uniquad”).
The only imted partners of Uniquad were the individual

def endant s. *°

On June 24, 2003, Uniquad purchased property at 1047

25 Conpl ai nt, Y 171-173.

26 Conpl aint,  175.

21 Conpl aint, Y 176 and 178.

28 Conpl aint, T 181.
29 Conpl aint, T 179.

30 Conpl aint, | 268.
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North Park Road, in Wom ssing, Berks County, Pennsylvania to
serve as SSM s new headquarters for nore than $2.5 million. The
North Park Road property was 100% fi nanced. 3

SSM as directed by the individual defendants, agreed
to guarantee the $2.5 million debt w thout obtaining any
consi deration or collateral from Uniquad. ** SSMs guarantee of
t he Uni quad debt was not noted in mnutes recorded at SSM board
nmeetings and the individual defendants did not obtain approval
fromthe sharehol ders to guarantee the debt. *

Currently, SSM pays a nonthly rent of $35,833 per nonth
to Uniquad for the property.

Despi te Uni quad maki ng the purchase, and SSM nerely
guar ant eei ng the debt and providing rental paynents, on June 24,
2003, the individual defendants published a press rel ease,
reveal i ng that SSM purchased the North Park Road property. *
Based on the “Press Rel ease,” plaintiff assuned that the property
was an SSM asset . *°

Foll owi ng t he purchase of the new headquarters, SSM

financed the furnishing of an $80, 000 “Taj Mhalic” office for

81 Conpl ai nt, 7 270 and 271.

82 Conpl ai nt, Y 272 and 273.

33 Conpl aint, | 274.

34 Conpl ai nt, T 280.
35 Conpl aint, | 275.
36 Conpl ai nt, Y 277, Exhibit T.
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def endant Godlove.® In total, SSM spent $600, 000 furnishing the
new headquarters, none of which was approved by a formal vote by
t he individual defenants as directors of SSM the sharehol ders,
or noted in the minutes at SSM board neetings. *®

On July 5, 2006, plaintiff sent the individual
def endants and SSM a verified request for inspection and
exam nation of its corporate books pursuant to § 15083 of the
Pennsyl vani a Busi ness Corporations Law (“BCL"). *° SSM
conditioned plaintiff’s inspection of corporate records on
plaintiff signing a confidentiality agreenent presented by the
i ndi vi dual defendants. The confidentiality agreenent woul d have
required plaintiff to waive certain statutory rights granted by
t he BCL.*

A dispute over the terns of the confidentiality
agreenment ensued, and on August 8, 2006, plaintiff filed a
Petition to Conpel Inspection of Corporate Records in the Court
of Common Pl eas of Berks County, Pennsylvania in case nunber
06- 9043. **

Based on an agreenent between plaintiff, the individual

def endants, and SSM on Septenber 19, 2006, plaintiff wthdrew,

37 Conpl ai nt, Y 278 and 279.

38 Conpl ai nt, T 280.
39 15 Pa.C.S. A § 1508.
40 Conpl aint,  186.
41 Conpl aint, T 188.
42 Conpl ai nt, 9 188-193.
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W t hout prejudice to refile, her petition to conpel inspection. *

Despite having reached an agreenent requiring the defendants to
turn over corporate books and records by Cctober 17, 2006,
defendants failed to conply until sixteen days beyond the
deadl i ne. ** Even the docunents which were turned over |ate by
def endants were inconplete, and plaintiff sent defendants a
second verified request for inspection of corporate docunents. *°

Def endants attenpted to bring an action for declaratory
judgnent pertaining to plaintiff’s request for records in the
Court of Conmmon Pl eas of Berks County, Pennsylvania in case
nunber 06-9043. “° Defendants’ filings were returned because the
docket nunber 06-9043 had becone inactive. *

Def endants then filed a new notion in Berks County
Court for declaratory judgnent in case nunber 07-2865. *
Plaintiff re-filed her petition to conpel inspection in case
nunber 06-9043 and a notion to consolidate all the pendi ng Berks
County actions involving the parties. *

On Decenber 26, 2007, plaintiff’s request to inspect

SSM s cor porate books was granted by Order issued in state

43 Conpl ai nt, 7Y 194 and 195.

44 Conpl ai nt, 9 197-199.

45 Conpl ai nt, 7Y 200 and 201.

46 Conpl ai nt, T 208.

ar Conpl ai nt, T 209.

48 Conpl aint, T 210
49 Conpl aint, T 211.
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court.®® Defendants failed to i mediately conply with the court
Order, despite nmultiple requests fromplaintiff. Wen SSM
docunents were eventually turned over in January 2008, they were
deficient.>

In response to defendants’ deficient disclosure,
plaintiff filed a notion to reveal confidential information in
Berks County Court on March 6, 2008. % On May 19, 2008,
following a court hearing on plaintiff’s notion to revea
confidential information, plaintiffs and defendants agreed that
plaintiff would file a conplaint under seal, but that plaintiff
woul d be able to comuni cate with sharehol ders by letter

concerni ng avernents made in the conplaint. °®

Accordi ngly,
def endants were to provide plaintiff wwth SSM s sharehol der [|i st
and stock | edger. *

Despite this agreenent, defendants stalled in drafting
a letter to shareholders pertaining to plaintiff’s conplaint, and
t he sharehol der | edger provided to plaintiff was inconplete based
on a conparison with a list provided to plaintiff at the 2007

annual stockhol der neeting. *°

In addition to failing to provide plaintiff with the

50 Conpl aint, T 217.

51 Conpl ai nt, 9 221, 224 and 225.

52 Conpl ai nt, T 229.

53 Conpl ai nt, | 237.

>4 Conpl ai nt, T 237.
55 Conpl ai nt, Y 244 and 246- 252.
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requested corporate information, the individual defendants al so
failed to disclose to sharehol ders the exi stence of pending
litigation agai nst SSM *® Specifically, not including the
present action, SSMis a defendant in four lawsuits (three
federal actions in the United States District Court for the
Eastern District of Pennsylvania and one state action in the
Court of Conmon Pl eas of Berks County, Pennsylvania, which were
initiated between 2005 and 2008. °’

On Cctober 24, 2008 SSM nerged with WHI, a specia
pur pose corporation, whose board was conposed entirely of the
i ndi vi dual defendants.*® WH was forned for the sol e purpose of
hol ding the individual defendants’ shares of SSM stock and
freezing plaintiff out of her shares. Because of the “Freeze-Qut
Merger,” the individual defendants and their spouses obtained
control of 100% of the remaining shares of SSM stock. *°

The Freeze-Qut Merger was not submtted to sharehol ders
for approval despite provisions within SSMs byl aws which provide
t hat contracts or transacti ons between SSM and anot her
corporation in which directors have a conflict of interest
require disclosure and approval by a majority of disinterested

directors or sharehol ders. ®

56 Conpl ai nt,  289.

57 Conpl ai nt, 9 291-307.

58 Conpl ai nt, 79 313 and 317.

59 Conpl ai nt, Y 316 and 335.
60 Conpl ai nt, 1Y 312 and 322.
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Plaintiff received a |letter from defendant Godl ove on
Cctober 27, 2008 inform ng her that the corporation had been

involved in a nmerger with WHI .

In a packet of nerger-related
materials, plaintiff also received a copy of the nerger
agreenent, and a fair value analysis and valuation of SSM st ock,
whi ch was designated at $11.03 per share. ®

The “Freeze-Qut Merger Materials” contai ned nunerous
untrue statenments pertaining to the valuation of SSM st ock.
Specifically, the financial statenents did not account that the
i ndi vi dual defendants’ conpensation was determ ned to be
excessive by a human resources consulting firmretai ned by SSM °°

Additionally, the cal cul ati on of nerger consideration
did not account for the |ikelihood of SSMrecovering danages from
plaintiff’s forthcomng | awsuit, which plaintiff planned to bring
derivatively on behalf of SSM agai nst the individual
def endant s. *

On Septenber 9, 2008, plaintiff formally demanded in
witing that the SSM board initiate a | awsuit agai nst the board

of directors.® On Cctober 8, 2008, the defendants rejected
plaintiff’s demand. ®® On Novenber 25, 2008, plaintiff filed the

61 Conpl ai nt, T 311.

62 Conpl ai nt, 1Y 311 and 334.
63 Conpl ai nt,  459.
64 Conpl ai nt, 9 459.
65 Conpl ai nt, T 342.
66 Conpl ai nt,  345.
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instant lawsuit in the Court of Conmon Pl eas of Berks County,
Pennsyl vania. On Decenber 26, 2008, defendants filed a Notice of
Renoval on the grounds that the Conplaint raised a substanti al
i ssue of federal |law under 18 U S.C. 8§ 1331

DI SCUSSI ON

O the fourteen clainms brought by plaintiff, only Count
XI'V presents a federal question. Count XV asserts liability
under RICO. The first thirteen counts of plaintiff’s Conplaint
are all state | aw causes of action for breach of fiduciary
duties, breach of contract, or violations of Pennsylvania
securities | aws.

For the reasons set forth below, | conclude that
plaintiff fails to state a claimupon which relief can be granted
under RICO and therefore | grant defendants’ notion to dismss
Count XIV. Consequently, the Conplaint fails to state a federa
cause of action. Wthout a federal question before the court, |
elect to dismss plaintiff’s remaining clainms, wthout prejudice,
for |ack of subject matter jurisdiction.

Racket eer I nfluenced and Corrupt Organizations Act (“RI CO)

Plaintiff’'s federal claimalleges that the individua
def endants violated 18 U S.C. 8§ 1962(c) of the Racketeer
I nfl uenced and Corrupt Organi zations Act (“RICO).

Title 18 of United States Code Section 1962(c) provides
that it is “unlawful for any person enpl oyed by or associ ated
Wi th any enterprise engaged in, or the activities of which

affect, interstate or foreign conmerce, to conduct or
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participate, directly or indirectly, in the conduct of such
enterprise’s affairs through a pattern of racketeering
activity....” 18 U S.C. 8 1962(c). “Any person injured in his
busi ness or property by reason of a violation of section 1962 of
this chapter may sue therefor in any appropriate United States
district court....” 18 U S.C. § 1964.

To establish a RRCO claim a plaintiff nust show
“(1) the existence of a RICO enterprise; (2) the existence of a
pattern of racketeering activity; (3) a nexus between the
def endant, the pattern of racketeering activity or the R CO
enterprise; and (4) resulting injury to the plaintiff’s business

or property.” Smth v. Jones, Greqgg, Creehan & Gerace, LLC ,

2008 U.S.Di st LEXIS 98530 at *4 (WD.Pa. Dec. 5, 2008).

Enterprise

A RICO enterprise is broadly defined as “any
i ndi vi dual , partnership, corporation, association or other |egal
entity, and any union or group of individuals associated in fact
al though not a legal entity.” 18 U S.C. § 1961(4).

SSM qualifies as an enterprise within the neani ng of
RI CO. SSM provi des engi neering services to custoners and clients
in other states. Mrever, the individual defendants, as
directors of SSM are enployed and associated with the

enterprise.
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Racket eering Activity

Title 18 of United States Code Section 1961(1)
proscribes the crimnal offenses that qualify as predicate acts
of “racketeering activity” for the purpose of establishing R CO
liability. Plaintiff alleges that the individual defendants,
engaged in schenes to defraud plaintiff and SSM as described in
Counts | through XiIl of the Conplaint. Plaintiff alleges that,
in doing so, they coomtted nmail fraud, wire fraud, bank fraud,

and bankruptcy fraud in violation of 18 U S.C. §§ 1341°%, 1343,

67 Title 18 U.S.C. Section 1341 provides in pertinent part:
§ 1341 Frauds and sw ndl es

VWoever, having devised or intending to devise any schene or
artifice to defraud, or for obtaining noney or property by
means of false or fraudul ent pretenses, representations, or
prom ses, or to sell, dispose of, |oan, exchange, alter

gi ve away, distribute, supply, or furnish or procure for

unl awf ul use any counterfeit or spurious coin, obligation,
security, or other article, or anything represented to be or
intimated or held out to be such counterfeit or spurious
article, for the purpose of executing such schene or
artifice or attenpting so to do, places in any post office
or authorized depository for mail matter, any matter or

t hi ng whatever to be sent or delivered by the Posta

Service, or deposits or causes to be deposited any matter or
t hi ng whatever to be sent or delivered by any private or
conmmercial interstate carrier, or takes or receives
therefrom any such matter or thing, or know ngly causes to
be delivered by mail or such carrier according to the
direction thereon, or at the place at which it is directed
to be delivered by the person to whomit is addressed, any
such matter or thing, shall be fined under this title or

i mprisoned not nore than 20 years, or both...

68 Title 18 U.S.C. Section 1343 provides in pertinent part:
§ 1343 Fraud by wire, radio, or television

Whoever, having devised or intending to devise any schene or
artifice to defraud, or for obtaining noney or property by
neans of false or fraudul ent pretenses, representations, or
proni ses, transnmits or causes to be transmtted by means of
wire, radio, or television communication in interstate or
foreign comrerce, any witings, signs, signals, pictures, or
sounds for the purpose of executing such schene or artifice,
shall be fined under this title or inprisoned not nore than
20 years, or both...
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1344% and 157°, respectively. ™

Mai |l fraud, wre fraud, bank fraud and bankruptcy fraud
all constitute predicate acts of racketeering activity under
18 U.S.C. § 1961(1).

Al | egations sounding in fraud as the basis for
establishing predicate acts of racketeering activity under RI CO
must conply with the hei ghtened pl eading requirenents of Federa

Rule of Civil Procedure 9(b). Warden v. Mdelland,

288 F.3d 105, 114 (3d Gr. 2002). Rule 9(b) provides that “[i]n
all avernments of fraud or m stake, the circunstances constituting
fraud or m stake shall be stated with particularity. Malice,

intent, know edge, and other condition of mnd of a person nay be

69 Title 18 U.S.C. Section 1344.
§ 1344 Bank Fraud

Whoever knowi ngly executes, or attenpts to execute, a schene
or artifice--(1) to defraud a financial institution; or (2)
to obtain any of the noneys, funds, credits, assets,
securities, or other property owned by, or under the custody
or control of, a financial institution, by neans of fal se or
fraudul ent pretenses, representations, or prom ses; shall be
fined not nore than $ 1,000,000 or inprisoned not nore than
30 years, or both.

70 Title 18 U.S.C. Section 157.
§ 157 Bankruptcy fraud

A person who, having devised or intending to devise a schene
or artifice to defraud and for the purpose of executing or
conceal i ng such a scheme or artifice or attenpting to do so-
(1) files a petition under title 11, including a fraudul ent
i nvoluntary petition under section 303 of such; (2) files a
docunent in a proceeding under title 11; or (3) makes a

fal se or fraudul ent representation, claim or pronise
concerning or in relation to a proceeding under title 11, at
any tine before or after the filing of the petition, or in
relation to a proceeding fal sely asserted to be pending
under such title, shall be fined under this title,

i mprisoned not nore than 5 years, or both.

& Conpl ai nt, T 600.
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averred generally.” Fed.R Cv.P. 9(hb).

In the context of allegations of fraud under RI CO
Rul e 9(b) requires the Conplaint to “identify the purpose of the
mai ling wwthin the defendant’s fraudul ent schenme and specify the
fraudul ent statenent, the tine, place, and speaker and content of

the all eged m srepresentation.” Bonavitacola Electric

Contractor, Inc. v. Boro Developers, Inc., 87 Fed. Appx. 227, 231

(3d Gr. 2003) (citing Annulli v. Panikkar, 200 F.3d 189, n.10

(3d Gr. 1999)).

Accordingly, giving due consideration to the hei ghtened
pl eadi ng requirenents of Rule 9(b), in order to determ ne whet her
plaintiff has a cause of action under RICO it is necessary to
determ ne whether plaintiff has stated a claimfor mail fraud,
wire fraud, bank fraud, or bankruptcy fraud.

A. Mail and Wre Fraud

In order sustain a charge of mail fraud, the plaintiff
must establish “(1) The existence of a schene to defraud; (2) the
participation by the defendant in the particular schene charged
wWith the specific intent to defraud; and (3) the use of the

Postal Service to execute the schene.” Brownwel | v. State Farm

Mut ual | nsurance Conpany, 757 F.Supp. 526, 538 (E.D.Pa. 1991)

(Wal dman, J.) (citing United States v. Burks, 867 F.2d 795, 797

(3d Gr. 1989)). The elenents of wire fraud are the sane, except

wire fraud applies to el ectronic comuni cati ons. Kronfield v.

First Jersey Nationl Bank, 638 F.Supp. 1454, 1470 (D.N.J. 1986).
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Plaintiff alleges the individual defendants used United
States mail and tel ephone calls in furtherance of schenes to
defraud SSM and the plaintiff and other mnority through the
mai ling or wire transm ssion of the follow ng comuni cati ons:
(1) the Buyback Letter; (2) the Press Release; (3) the various
t el ephone calls between plaintiff and one or nore of the

i ndi vi dual defendants; and (4) the Freeze-Qut Merger materials. "

(1) Buyback Letter

On June 9, 2000, the individual defendants nuailed a
letter to the sharehol ders setting forth a tender offer to
purchase all (but not less than all) of SSM s shares owned by
such sharehol ders. ™ The Buyback Letter indicated that SSM woul d
forgo paying dividends in the near future in order to “reinvest
into the business for corporate purposes such a increasing and
updati ng the Corporation’s technol ogy, hiring, and conpensating
tal ented enpl oyees, funding a |large addition to the Corporation’s
bui | di ng...and payi ng down debt.” "

The Buyback Letter also stated that SSM “had no pl ans
t hat woul d have any material effect on the value of the stock.” ™
Despite defendants’ representations, the SSMs stock price rose

by 12.37%in the fiscal quarter follow ng the tender offer

proposed in the Buyback Letter.

2 Conpl ai nt { 600.
73 Conpl ai nt § 166, Exhibit E.
4 Conpl aint § 171.
5 Conpl ai nt § 174.
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Plaintiff alleges that the individual defendants had no
intention to reinvest in SSM but instead intended to use the SSM
profits to fund bonus pools for the individual defendants.

Mor eover, plaintiff alleges that the individual defendants
possessed material, non-public information, about SSM and had (or
shoul d have had) know edge that SSM s stock val ue would rise
shortly after the tender offer.’®

Plaintiff’s allegations concerning the Buyback Letter
are sufficiently particularized and descri be the existence of a
schene to defraud SSM s stockhol ders by inducing themto sel
their stock at a deflated value. Furthernore, by nmailing the
Buyback Letter to the stockhol ders, the individual defendants
utilized the United States mail to execute the schene.
Therefore, the allegations concerning the Buyback Letter are
sufficient to establish a predicate act of mail fraud for

pur poses of RI CO

(2) Press Rel ease

On June 24, 2003, after the individual defendants
caused SSMto guarantee the $2.5 million in debt incurred by
Uni quad to purchase the North Park Road Property, the individual
def endants published the Press Rel ease, which stated that SSM

7

rat her than Uni quad had purchased the property. 7 Accordingly,

plaintiff believed the North Park Road property was an asset of

76 Conpl ai nt Y 172 and 180.
77 Conpl ai nt Y 271-275; Exhibit T.
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SSM rather than of Uni quad.
The Press Rel ease was published electronically and
therefore qualifies as an el ectronic communi cati on under

18 U.S.C § 1344. See Inre Phillips Petroleum Securities

Litigation, 881 F.2d 1236, 1249 (3d GCr. 1989). Moreover,

plaintiff has alleged that the Press Rel ease was executed in
furtherance of the individual defendants’ schene to defraud SSM
by usurping a profitable real estate opportunity. Therefore, the
al l egations concerning the Press Rel ease are sufficient to
establish a predicate act of wire fraud.

(3) Various Tel ephone Calls

Plaintiff alleges that “various tel ephone calls” were
made between plaintiff and one or nore of the individual
def endants during which the individual defendants pursued a
schene to defraud.

An al |l egation of “various tel ephone calls,” wthout
nore, is not sufficient to neet the hei ghtened pl eadi ng

requirenents of Fed.R G v.P 9(b). See Bonavitacola Electric

Contractor, Inc., 87 Fed. Appx. at 231. This case states that

RI CO al | egati ons sounding in fraud nust allege the “who, what,
when and where details of the alleged fraud.” Plaintiff,
however, does descri be one phone call between plaintiff and an
i ndi vi dual defendant, which is incorporated into Count XV of the
Conpl ai nt.

As indicated in the Findings of Fact, above, on June

10, 2000, plaintiff called defendant Kelly wi th questions about
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t he Buyback Letter. On the tel ephone, Kelly told plaintiff that
the directors were planning on selling SSM and woul d not accept
anything | ess than $40-$50 a share. ® Kelly told plaintiff that
t he individual defendants conceived of obtaining $90-$100 per

share because “we’re thinking big.” "

Based on Kelly’'s
statenent, plaintiff assuned she was part of the “we” referred to
by Kelly.

Plaintiff does not allege that defendant Kelly made any
m srepresentations to plaintiff at the tine of the phone call
Nor does plaintiff allege how the phone call was in furtherance
of a schene to defraud plaintiff or SSM Plaintiff alleges that
t he buyback offer proposed by the individual defendants in the
Buyback Letter was deficient based on the subsequent rise in the
price of SSM stock and that the 24 sharehol ders who accepted the
tender offer lost a total $14,600 after the stock rose in value
from $5. 17 per share to $5.90 per share.

Def endant Kelly's statenent, however, cannot be
interpreted as part of a schene to influence plaintiff to sel
her SSM stock at an undervalued price. On the contrary, Kelly’s
statenment woul d encourage plaintiff to keep her shares with the
expectation that she woul d eventually receive at |east $40-50 per

share when SSM was sold. Therefore, plaintiff has not alleged

that the phone call was part of a schene to defraud.

8 Conpl ai nt Y 175-178.
79 Conpl ai nt Y 175-178.
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Because plaintiff does not allege with particularity
any ot her phone calls in furtherance of defendants’ schene to
defraud, plaintiff’s allegations of “various phone calls” are
insufficient to establish a predicate act of a RI CO violation.

(4) Freeze-Qut Merger Materials

On Cctober 27, 2008, plaintiff received a letter from
def endant Godl ove informing her that SSM had nerged with WH . ®
Plaintiff alleges that the Freeze-Qut Merger was consunmated in
violation of the SSMs byl aws and | acked any | egitinmate business
purpose.® Plaintiff also alleges that as a result of Freeze-Qut
Merger, plaintiff was “squeezed out” out of SSM at an unfair
price. ®

Additionally, the Freeze-Qut Merger Materials contained
untrue statenents pertaining to the valuation of SSM st ock.
Specifically, the valuation did not account for the inflated
sal aries of the individual defendants and did not account for the
i keli hood of SSM recovering danmages fromplaintiff’s forthcom ng
| awsuit, which plaintiff planned to bring derivatively on behalf
of SSM agai nst the individual defendants.

However, plaintiff does not allege that the Freeze-Qut
Merger Materials were sent in furtherance of a fraudul ent schene.

| ndeed, plaintiff admts that the Freeze-Qut Merger Materials

80 Conpl ai nt  311.
81 Conpl ai nt Y 442 and 452.
82 Conpl ai nt  453.
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were sent after the effective date of the Freeze-Qut Merger

whi ch occurred on October 24, 2008 and that the individua

defendants did not informplaintiff or other sharehol ders about
the Freeze-Qut Merger until its effective date.

Therefore, the materials sent to plaintiff through
United States mail could not have served to further any
fraudul ent schene by defendants because any such schene to
squeeze-out plaintiff out as a sharehol der of SSM had al ready

been execut ed. See Bardsley v. Powell, Trachtman, Logan, Carrle

& Bowran, P.C., 916 F. Supp. 458, 464 (E.D.Pa. 1996) (Joyner, J.)

whi ch holds that a fraudul ent schene to divest plaintiff of
control of the conpany was conpl ete for purposes of
anal yzi ng predi cate acts under RI CO once the defendants sei zed
control of the conpany.

Plaintiff does allege that the Freeze-Qut Merger
Material s contai ned fal se statenents about the val ue of SSM
stock. However, plaintiff fails to allege the purpose of such
fal se statenents. Moreover, even construing the Freeze-Qut
Merger Materials to be part of a fraudul ent schene to di scourage
shar ehol ders fromexercising their right to dissent to the
val uati on of SSM stock as cal cul ated by SSM plaintiff does not
all ege that she suffered an injury to her business and property
because of those m srepresentations.

Rather, it is apparent that plaintiff was not

detrinmentally influenced by the Freeze-Qut Merger Materials
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because she exercised her dissenters’ rights on Decenber 1, 2008,
in accordance with the procedures set forth in the Freeze-Qut
Merger Materials.® Therefore, even if plaintiff alleged with
particularity a fraudul ent schene, plaintiff could not show a
resulting injury to her person or property, discussed infra.
“Reliance is a necessary conponent of proximte causation for a

civil RICO action predicated on fraud.” Wilter v. Palisades

Col lection LLC. , 480 F. Supp.2d 797, 809 (E.D.Pa. 2007)
(Robreno, J.).
B. Bank Fraud

Bank fraud requires three elenents: (1) a schene to
defraud a federally insured financial institution, (2) the
def endant participated in the schene by neans of fal se pretenses,
representations, or prom ses which were material, and (3) the

def endant acted knowi ngly. Regent National Bank v. K-C Insurance

Prem um Fi nance Co., 1997 U . S.Dist. LEXIS 20042 at *7 (E.D. Pa.

Dec. 17, 1997) (R Kelly, J.).

Plaintiff alleges that the individual defendants
unl awful |y caused SSMto guarantee the $2.5 mllion debt,
sust ai ned by Uniquad, to purchase the North Park Road Property.
Plaintiff further alleges that the individual defendants thereby
were able to obtain funds under the custody or control of a

financial institution by neans of false and/or fraudul ent

83 Plaintiff's Opposition to Defendants’ Mtion to Dismss Conplaint
Pursuant to F.R C.P. 12(b)(6) and Menorandum of Law in Support Thereof, page
17.
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pr et enses.

Al t hough plaintiff alleges that the individual
def endants, by creating Uniquad to purchase the North Park Road
Property, acted in furtherance of a schene to defraud SSM and
m sappropriate a corporate opportunity, plaintiff does not allege
that this schene was directed at a federally insured financial
institution. Nor does plaintiff allege that the individual
def endants nade representations, or prom ses to a financial
institution which were material in obtaining the | oan on behal f
of Uniquad or causing SSMto guarantee the | oan.

Plaintiff does not even allege the nane of the bank
that provided the loan to Uniquad. Accordingly, plaintiff’s
allegations are insufficient to establish a predicate act under
RI CO for bank fraud.

Even if plaintiff had established a predicate act for
bank fraud, plaintiff would fail to establish liability under
Rl CO because, as discussed in greater detail below, plaintiff
woul d not be able to show a resulting injury to her business or
property. Presumably, the financial institution would be the
entity harnmed by the individual defendants conm tting bank fraud.

C. Bankr uptcy Fraud

Title 18 of United States Code Section 157 prohibits
fraudul ent representation, or filings during or before Chapter 11
bankruptcy proceedings. Plaintiff’s Conplaint does not reference
any Chapter 11 proceedi ngs connected to SSM the individua

def endants, or any other person or entity. Moreover, neither
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plaintiff, nor defendant address bankruptcy fraud in their briefs
submtted in support of or opposition to defendants’ notion to
dism ss. Accordingly, plaintiff has failed to establish
bankruptcy fraud as a predicate act under RICO
Pattern

Establishing a pattern of racketeering activity
“requires at least two acts of racketeering activity” wthin a
span of ten years. 18 U. S.C. 8§ 1961(5). Although two predicate
acts are necessary to forma RICO pattern of racketeering

activity, they may not be sufficient. Westlake Plastic Conpany

v. O Donnell, 1998 U S.Dist. LEXIS 14664 at *169 (E.D. Pa.

Sep. 17, 1998) (Reed, J.) (citing HJ. Inc. v Northwestern Bel

Tel ephone Co., 492 U. S. 229, 237-38, 109 S.Ct. 2893, 2900, 106

L. Ed. 2d 195, 207 (1989)).

A plaintiff must al so show that the racketeering acts
are related and pose a threat of continued activity. 1d.
Predicate acts are related if they have the “sane or simlar
pur poses, results, participants, victins, or nethods of
comm ssion, or otherwise are interrelated by distinguishing

characteristics and are not isolated events.” Bonavitacola

Electric Contractor, Inc., 87 Fed. Appx. at 232 (quoting

H.J. Inc., 492 U S. at 239, 109 S.Ct. At 2900, 106 L.Ed.2d at 208
(1989)). Relatedness will nearly always be satisfied if two
predicate acts arise fromthe sane transaction. 1d.

As di scussed above, plaintiff sufficiently pled

predicate acts of mail and wire fraud. Both the mailing of the
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Buyback Letter and the publishing of the Press Rel ease are pled
with sufficient particularity to establish predicate acts under
Rl CO

However, plaintiff has not established that the two
predicate acts establish a pattern of racketeering activity.
Plaintiff has not alleged that the Buyback Letter and the Press
Rel ease were part of the sane fraudul ent schene. |Indeed, the
Buyback Letter was allegedly part of a schene to i nduce SSM
sharehol ders to tender their stock at an underval ued offer price.
Hence, the sharehol ders who sold their stock were the victins of
t he individual defendants’ schene.

The Press Rel ease, in contrast, was published as part
of a schene to enrich the individual defendants through Uni quad
at the expense of SSM Therefore, SSMitself, was the victim of
t he individual defendants’ schene. As a result, although the
i ndi vi dual defendants were participants in both schenes, the
pur pose of each schene and the victins of each schene were
different.

Because | conclude that plaintiff has failed to
establish a pattern of racketeering activity, | grant defendants’
notion to dismss with respect to plaintiff’s R CO cl ai m
However, in the event this decision is reviewed upon appeal and
sufficient allegations of a pattern of racketeering activity are
found to be present within plaintiff’s Conplaint, I wll analyze
whether plaintiff’s allegations are sufficient to showinjury to

plaintiff’s business or property as required by Rl CO

- 34-



Nexus to Defendants and I njury to Busi ness or Property

The United States Suprenme Court has indicated that the
“by reason of” |anguage of the statute requires a RICO plaintiff
to establish that the defendants’ violation is the proxinmte

cause of any injury. Holnmes v. Securities Investor Protection

Corp., 503 U S. 258, 268, 112 S. Ct. 1311, 1319, 117 L.Ed.2d 532,
544 (1992). Therefore, “in order for a plaintiff to have
standi ng under 8 1964(c), there nmust be ‘sone direct relation
between the injury asserted and the injurious conduct alleged.’”

Federal Signal Corp. v. Wight, 1998 U S. Dist. LEXIS 18811 at *6

(E.D.Pa. Nov. 25, 1998) (Bartle, J.) (quoting Hol nes,

503 U.S. at 268, 112 S. C. at 1319, 117 L.Ed.2d at 544).
When the victimof a RICO violation is a corporation
and the shareholder indirectly suffers harmfromthe corporate

injury, proximate cause is not nmet. See Penn Mont Securities v.

Frucher, 502 F. Supp.2d 443, 466 (E.D.Pa. 2007) (Brody, J.).
Sinmply put, “[i]ndirect or derivative harns to a sharehol der
plaintiff do not confer RICO standing.” 1d.

In determ ning whether an alleged injury is direct or
derivative for purposes of RICO a court nust nmake an i ndependent
determ nation as to whether a plaintiff’s claimasserts a direct

or derivative harm Penn Mont Securities, 502 F.Supp.2d at 458.

Accordingly, the parties’ characterization of the clains is not
di spositive. 1d. at 459.
Whether a claimis direct or derivative depends on

“(1) who suffered the alleged harm (the corporation or the suing
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st ockhol ders, individually); and (2) who would receive the
benefit of any recovery or any other renedy (the corporation or

t he stockhol ders, individually)” Penn Mnt Securities,

502 F. Supp. 2d at 458 (quoting Tooley v. Donaldson, Lufkin &

Jenrette, 845 A 2d 1031, 1033 (Del. 2004)).
I f the corporation suffers the alleged harm and woul d
receive the benefit of the recovery, the claimis derivative.

See Penn Mont Securities, 502 F.Supp.2d at 458. 1In contrast, if

t he sharehol der suffers the injury and would stand to directly
benefit froma successful claim the claimis direct and confers
RI CO standing on the plaintiff sharehol der. See 1d.

“Corporate waste is a ‘classic’ derivative harni
because “it dim nishes the value of the corporation as a whol e
and entitles the corporation to recover danages.” Penn Mnt

Securities, 502 F.Supp.2d at 465 (citing Wnston v. Mndor,

710 A 2d 835, 845 (Del.Ch. 1997)). Corporate waste enconpasses
excessi ve conpensati on and m sappropriation of corporate

opportunity. Penn Mont Securities, 502 F.Supp.2d at 465.

As di scussed above, plaintiff has sufficiently all eged
two predicate acts of racketeering activity. Specifically,
plaintiff has alleged the individual defendants comrtted mai
fraud in connection with their schene to defraud sharehol ders
when they tendered the stock repurchase of fer communi cat ed
t hrough the Buyback Letter. Additionally, plaintiff alleges that
defendants commtted wire fraud through the publication of the

Press Rel ease in connection with the individual defendants’
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m sappropriation schene, in which the individual defendants
diverted profits and rents fromthe North Park Road Property to
Uni quad at the expense of SSM

Nei ther schenme resulted in an injury to plaintiff’s
busi ness or property. Regarding the stock repurchase offer,
plaintiff does not allege that she sold her stock pursuant to the
terns of the Buyback Letter. Rather, plaintiff avers that she
owned SSM st ock until she was “squeezed out” by the Freeze-Qut
Merger, effective on Cctober 24, 2008.

Therefore, to the extent the individual defendants’
schene caused any injury, it was towards the 24 sharehol ders who
sold their shares and not to plaintiff.

Mor eover, when plaintiff was “squeezed out” because of
the Freeze-Qut Merger in 2008, the purported valuation of SSM
stock was $11.03 per share. \Whether the $11.03 val uati on was
fair or not, plaintiff has not alleged that the individual
def endants’ representations in the Buyback Letter or otherw se
i nduced her to keep her SSM stock to her financial detrinent.

See Walter, 480 F. Supp. 2d at 809.

Nor did the individual defendants’ m sappropriation of
corporate opportunity directly harmplaintiff. By diverting
rents and profits fromthe North Park Road Property to Uni quad,

t he individual defendants harnmed SSM

Simlarly, by causing SSMto guarantee the $2.5 nmillion

i n debt sustained by Uniquad w thout consideration or collateral,

SSM was harned. The injury was common to the corporation as a
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whol e and was not suffered directly by plaintiff. O course, the
financial well-being of SSMis tied to the value of plaintiff’s
stock and plaintiff’s stock may have been worth nore if the
i ndi vi dual defendants had not usurped corporate opportunities or
engaged in other self-interested transactions.

However, “[i]ndirect or derivative harns to a

shar ehol der plaintiff do not confer RICO standing.” See Penn

Mont Securities., 502 F.Supp.2d at 466. Any injury
plaintiff suffered caused by a di m nished stock val ue was an
indirect result of an injury inflicted upon SSM

Plaintiff contends that her termnation as a
shar ehol der of SSM constitutes a direct injury sufficient to
establish a RICOclaim® Plaintiff’s position with respect to
suffering a direct injury may have nerit. Under Del aware | aw,
m nority sharehol ders suffer a direct injury when a controlling
shar ehol der increases his ownership while diluting the ownership

of the mnority sharehol ders. See Penn Mont Securities,

502 F. Supp.2d at 465 (citing Gentile v. Rossette, 906 A 2d 91,

100 (Del. 2006)). Here, plaintiff has alleged that the
i ndi vi dual defendants were controlling sharehol ders and that

plaintiff was squeezed out of SSM because of the Freeze-Qut

Mer ger .
However, plaintiff does not allege that individual
84 Plaintiff’'s Opposition to Defendants’ Mtion to Dismss Conplaint
Pursuant to F.R Gv.P. 12(b)(6) and Menmorandum of Law in Support Thereof, page
36.
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def endants engaged in racketeering activities in furtherance of
the Freeze-Qut Merger. As analyzed, supra, plaintiff does not

al l ege that the Freeze-Qut Merger itself was a fraudul ent schene.

Nor did plaintiff rely on any m srepresentations in the Freeze-
Qut Merger Materials.

As all eged, the individual defendants nay have breached
their fiduciary duty in organizing and causi ng the Freeze-Qut
Merger. However, any breach of duty did not involve deception or
fraud. Accordingly, the individual defendants did not perpetrate
any of the predicate acts alleged by plaintiff necessary to
establish a RICO claimpertaining to the Freeze Qut Merger.

Because plaintiff has not alleged racketeering conduct
resulting in a direct injury to plaintiff’s business or property,
plaintiff has failed to state a cause of action under RICO.
Therefore, | grant defendants’ notion to dismss with respect to
plaintiff’s R CO cl ai ns.

Anmendnent

Plaintiff requests |eave to anmend her Conplaint in
order to allege a direct injury. Plaintiff’s Opposition to
Def endants’ Motion to Dism ss Conplaint Pursuant to F.R Cv.P.
12(b) (6) and Menorandum of Law in Support Thereof asserts that if
given the opportunity to anmend the Conplaint, plaintiff would

al l ege that she incurred substantial |egal fees and expenses
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caused by the individual defendants racketeering activities. ®

Specifically, plaintiff would allege that defendants used mai

and interstate tel ecommuni cation services as part of a fraudul ent

schene to stonewall plaintiff’'s attenpts to i nspect corporate
records.

Plaintiff relies on Lexington |Insurance Co. v. Forrest

for the proposition that |egal fees constitute an injury-in-fact
sufficient to establish standing under RICO 263 F. Supp. 2d 986,
997 (E.D. Pa. 2003) (Brody, J.).

In Lexi ngton, defendants secured financing for notion
pictures by entering into an agreenent in which plaintiff insured
def endants’ | oans by agreeing to pay disparity between the filnis
revenue stream and the face of the |oan anmount. 263 F. Supp.2d at
990. However, defendants fraudulently inflated their estinated
sales receipts of the filnms and used funds fromlater projects to
pay off debts incurred in earlier ones. [d. After defendants’
schene col | apsed, defendants’ creditors sued the plaintiff for
the debt the plaintiff insured. 263 F.Supp.2d at 991. Plaintiff
sued defendant under RICO. 1d. at 990.

In eval uating defendants’ 12(b)(1) notion to dism ss
for lack of subject matter jurisdiction, ny colleague, then

United States District Judge, now Senior D strict Judge, Anita

85 Plaintiff’'s Opposition to Defendants’ Mtion to Dismss Conplaint
Pursuant to F.R Gv.P. 12(b)(6) and Menmorandum of Law in Support Thereof, page
36.
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Brody held that plaintiff’s |egal fees constituted an injury-in-
fact that was fairly traceable to the chall enged action of
defendants. |1d. at 998.

However, in Lexington, Judge Brody was analyzing a
12(b) (1) notion in order to determ ne whether the plaintiff had
constitutional standing to bring the action. 1d. at 996.
Therefore, the analysis of constitutional standing is of little
inport to the present act. Analysis of a notion to dism ss under
Rul e 12(b)(6) for lack of RICO standing is distinct froma notion
to dismss under Rule 12(b)(1) for lack of constitutional
standing. MWalter, 480 F. Supp.2d 797, 804 n. 10 (E.D. Pa. 2007)
(Robreno, J.).

However, plaintiff may be correct that |egal fees can
confer standing under RICO. In Walter, ny colleague United
States District Judge Eduardo C. Robreno indicated that “[wlhile
there is sone debate about whether |egal fees can ever suffice as
‘“injuries’ under RICO, the Third Grcuit’s focus on out-of - pocket
expenses | eads to the conclusion that the paynent of |egal fees
can be actionable injuries under RICO " 480 F. Supp.2d at 804
(citing Maio v. Aetna, 221 F.3d 472, 483 (3d Cr. 2000)).

Even if legal fees constitute an actionable injury
under RICO, the legal fees still nust be the proxi mate cause of a
defendant’ s racketeering activity. 480 F. Supp.2d at 809.
Plaintiff’s proposed anendnents to her Conplaint regarding the
incurring of legal fees are not sufficient to denonstrate an

injury to plaintiff’s business or property because such | egal

-41-



fees woul d not be proximtely caused by defendants’ alleged
racketeering activities.

Even if plaintiff pled with particularity that the
def endants used racketeering activities (i.e. mail or wire fraud)
to stonewall plaintiff’s requests for corporate records,
def endants woul d not be the proxi mate cause of plaintiff
incurring |l egal fees.

Unli ke Lexington, in which the defendants’ racketeering
activities caused the defendants’ creditors to sue the plaintiff,
thereby directly causing the plaintiff to incur substantial |egal
fees, here, plaintiff was not hauled into court but rather
incurred | egal expenses at her own initiation in response to the
i ndi vi dual defendants all eged racketeering activities. Hence,
plaintiff’s | egal expenses are not proximtely caused by the

def endants’ conduct. See Walter, 480 F. Supp. 2d at 805.

In Walter, the court stated, “[c]learly, any actions
taken...to initiate or litigate the case sub judice cannot form
the basis of RICOliability... RRCOs injury requirenent wuld be
anullity if paying an attorney to initiate the R CO action
itself sufficed as damage.” 1d.

Plaintiff’s | egal expenses sustained in the struggle to
obtain informati on about SSM s corporate finances were |ikely
costly. However, the | egal expenses were not proximtely caused
by the individual defendants for purposes of RICO

Plaintiff also requests |leave to anend in order to

pl ead that “the Freeze-Qut Merger was spurred by the fraudul ent
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conduct of the individual defendants, [and] was itself fraudul ent

and contenplated to cause the end of this action[.]” ®°

However ,
conclusory allegations that the Freeze Qut Merger was fraudul ent
do not neet the hei ghtened pleading requirenents of Federal Rule
of Cvil Procedure 9(b).

Aside fromthe Freeze-Qut Merger Materials, which were
mailed to plaintiff after the conpletion of the nerger, plaintiff
has not alleged that the individual defendants sent any other
mai lings or utilized any wire comruni cati ons respecting the
Freeze Qut Merger. In fact, plaintiff avers that the individua
def endants did not inform her or other sharehol ders about the

Freeze-Qut Merger prior to its effective date. ¥

Therefore, by
plaintiff’s own adm ssion, mail and wire comuni cati ons that
possi bly coul d have caused injury to plaintiff’s business or
property were not utilized in connection to the Freeze-Qut

Mer ger .

Because | conclude that plaintiff has failed to state a
claimunder RICO by failing to allege a pattern of racketeering
activity and an injury to plaintiff’s business of property, and
because | conclude that amendnents to the Conplaint wll be
futile, I grant defendants’ notion to dismss with respect to

plaintiff’s RICO claim

Pendant State Law O ai ns

86 Plaintiff's Opposition to Defendants’ Mtion to Dismiss Conplaint
Pursuant to F.R G v.P. 12(b)(6) and Menorandum of Law i n Support Thereof, page
31.

87 Conpl ai nt, T 313.
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Def endants urge the court to exercise supplenenta
jurisdiction over plaintiff’s thirteen state |aw clains and
dismss plaintiff’s Conplaint in entirety. | decline to do so.

“Pursuant to 28 U.S.C. 8§ 1367(c), a district court may
decline to exercise supplenental jurisdiction if: “(1) the state
| aw cl ai ns rai se novel or conplex issues, (2) the state |aw
clains substantially predom nate over the federal claim (3) it
has dism ssed all of the federal clains, or (4) if there are
ot her conpelling reasons for declining jurisdiction.” Smth v.

Jones, Geqgq, Creehan & CGerace, LLP., 2008 U S.D st. LEXIS 98530

at *26 (WD. Pa. Dec. 5, 2008).

Here, the state |l aw cl ains substantially predom nate
over the federal claim which has been dism ssed. | conclude
exerci sing supplenental jurisdiction over the state law clains is
not warranted. Accordingly, | remand this matter back to the
Court of Conmmon Pl eas of Berks County, Pennsylvani a.

CONCLUSI ON

For the foregoing reasons, | grant defendants’ notion
to dismss plaintiff’s RRCOclaim wth prejudice, and dism ss
the remai nder of plaintiff’s Conplaint for |ack of subject matter
jurisdiction, without prejudice to raise the issues contained in
the within notion to dismss regarding plaintiff’s remaining

state law clains as prelimnary objections in state court.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DELI A MCCOY- MCMAHON, )
) Gvil Action
Plaintiff ) No. 08-cv-05989
)
VS. )
)
J. CARLTON GODLOVE, |1, )
BRI AN R KELLY, )
PATRICK M MCCOY, )
LEWS J. MCCOY, JR and )
SPOTTS, STEVENS & MCCOY, )
)
Def endant s )
ORDER
Now, this 30'" Day of Septenber, 2011, upon

consi deration of the foll ow ng docunents:

(1)

(2)

(3)

(4)

and for the reasons

Def endants’ Motion to D sm ss Conpl ai nt
Pursuant to F.R Gv.P. 12(b)(6), which notion
was filed on January 5, 2009;

Def endant s’ Menorandum of Law in Support of
Their Mdtion to Dismss Conplaint, which
brief was filed on January 5, 2009;

Plaintiff’s Opposition to Defendants’ Mdtion
to Dismss Conplaint Pursuant to F.R Cv.P.
12(b) (6) and Menorandum of Law i n Support
Thereof, which opposition brief was filed on
January 26, 2009; and

Def endants’ Reply Brief in Further Support of
its Motion to Dismiss, which reply brief was
filed on March 17, 2009; ®®

expressed in the acconpanyi ng Opi ni on,

88 Def endant s’

notion to dismiss, brief and reply brief, and

plaintiff’'s opposition brief were each disnm ssed without prejudice to
reinstate by ny Order dated and filed Septenber 29, 2009. Each docunment was
rei nstated on Novenber 10, 2010.
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I T IS ORDERED t hat Defendants’ Mtion to D sm ss

Conpl ai nt Pursuant to F.R Cv.P. 12(b)(6) is granted in part and
di sm ssed in part.

| T IS FURTHER ORDERED that the notion is granted to the

extent it seeks dism ssal of Count XIV of plaintiff’s Conpl aint
all eging violations of the Racketeer |Influenced and Corrupt
Organi zations Act (“RICO).

| T IS FURTHER ORDERED that the remainder of plaintiff’s

Conplaint is dismssed for |ack of subject matter jurisdiction,

W thout prejudice to reinstate the issues contained in the notion
to dismss regarding plaintiff’s pendant state-law cl ains as
prelimnary objections in the Court of Common Pl eas of Berks
County, Pennsyl vani a.

I T 1S FURTHER ORDERED t hat the defendants’ notion to

dismss is dismssed as noot to the extent it seeks disnm ssal of
Counts | through XIll of plaintiff’s Conplaint.

IT 1S FURTHER ORDERED that this matter is renanded to

the Court of Common Pl eas of Berks County, Pennsylvania for
di sposition of the remainder of plaintiff’s clains.

I T 1S FURTHER ORDERED that the derk of Court shal

mark this case closed for statistical purposes.
BY THE COURT:

[ s/ James Knol | Gardner
Janes Knoll Gardner
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United States District Judge
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