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VEMORANDUM

McLaughlin, J. Sept enber 29, 2011

This case arises froma hit-and-run accident involving
the plaintiff and her boyfriend, Edward Carcarey. The plaintiff
filed this suit against CGEI CO for breach of contract and bad
faith followi ng the defendant’s denial of her claimunder a CEl CO
i nsurance policy held by Suzanne Carcarey, Edward Carcarey’s
not her .

The def endant noved for judgnent on the pleadings
pursuant to Federal Rule of Civil Procedure 12(c) arguing that
the plaintiff is not covered by Suzanne Carcarey’s insurance

policy. The Court will grant this notion.

Facts as Alleged in the Compl ai nt

On the night of Septenber 21, 2007, the plaintiff and
her boyfriend Edward Carcarey were wal ki ng al ong t he shoul der of
Route 422 in Lower Pottsgrove, Pennsylvania when an unidentified
car struck them both. The inpact propelled Carcarey into the

air. He was thrown into a gully where he died as a result of his



injuries. The plaintiff suffered m nor physical injuries, for
whi ch she was treated at a | ocal hospital that night, as well as
enotional distress. The unidentified notorist fled the scene.
Conpl . 9 10-14.

At the tinme of the accident, Suzanne Carcarey held an
i nsurance policy issued by the defendant that covered four
vehi cl es and provided uni nsured notorist coverage for each
vehicle. Edward Carcarey was insured under his nother’s policy.?
Id. 1Y 19-24. The plaintiff provided notice to the defendant of
her cl ai munder Suzanne Carcarey’s policy and the defendant has

refused to pay. 1d. 9T 28-29.

! In evaluating this notion, the Court nust accept al

wel | - pl eaded facts as true. For the purpose of this notion, the

Court accepts that Edward Carcarey is covered by the defendant’s

i nsurance policy. This issue is in dispute in the conpanion case
of Carcarey v. CGEICO No. 10-3155.
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1. Analysis?

The defendant filed this notion for judgnment on the
pl eadi ngs on the grounds that the plaintiff is not covered by
Suzanne Carcarey’s insurance policy.

The relevant portion of the policy is Arended Section
IV, Uninsured Modtorists Coverage. For the purpose of this
section, the policy defines “insured” as foll ows:

2. “lnsured” neans:
a) you;
b) a househol d nenber;
c) any other person while occupying an owned auto;
d) any person who is entitled to recover danages
because of bodily injury sustained by an insured
under a), b), and c) above.

The parties agree that the plaintiff is not eligible

under sections (a), (b), or (c).® Rather, the plaintiff contends

2 When evaluating a notion for judgnent under Rule 12(c),
a court nust accept the facts alleged in the pleadings and view
any inferences to be drawn in the |light nost favorable to the
plaintiff. Mle v. Fed. Reserve Bank, 359 F.3d 251, 253 (3d G r
2004). The notion should be granted only if there is no materi al
issue of fact to resolve. As with a notion to dismss under Rule
12(b)(6), the court nust determ ne whether the facts alleged are
sufficient to show that the plaintiff has a “plausible claimfor
relief.” Fower v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cr
2009). If the well-pleaded facts do not permt the court to
infer nore than the nere possibility of m sconduct, then the
conpl aint has alleged, but it has not shown, that the pleader is
entitled to relief. Ashcroft v. Igbal, 129 S. C. 1937, 1949
(2008).

3 In her surreply to the defendant’s notion, the
plaintiff argues for the first tinme that because at the tine of
t he acci dent she was recently an occupant of a covered vehicl e,
any coverage under 1V(2)(c) should continue. Pl. Sur-reply 4-5.
The plaintiff offers no Pennsyl vania case |law to support this
reading of the policy in contravention of its clear |anguage that
the policy covers persons “while occupying” a covered vehicle.

3



that she is entitled to benefits under section (d).* The
plaintiff argues that she is entitled to recover for physical
injuries and enotional distress suffered on the night of the
acci dent because of bodily injury sustained by Carcarey, an

i nsured under section (b).

The plaintiff nakes two argunents to support her theory
of recovery. First, because the defendant stands in the shoes of
t he uni nsured (and unknown) driver, the plaintiff should recover
fromthe defendant whatever she could recover fromthe hit-and-
run driver. This includes damages for physical injury as well as
enotional distress caused by w tnessing Carcarey’s death.

Second, the plaintiff argues that she can recover under a

byst ander theory of negligent infliction of enotional distress.
In addition, the plaintiff argues that the Mdttor Vehicle

Fi nanci al Responsibility Law (“MVFRL"), 75 Pa. Cons. Stat. 8§
1731, supports a broad application of coverage.

The | anguage of the contract is clear. The plaintiff
can only recover for damages suffered “because of bodily injury
sustained by an insured.” This coverage typically extends to
“persons who pay the nedical bills of an injured person, or

suffer damages that result for a wongful death.” 1 Al an |

Wdliss & Jeffrey E. Thomas, Uninsured and Underinsured Motori st

| nsurance 8 6.1 (3d ed. rev. 2005). Pennsylvania courts usually

4 The parties refer to section (d) as a “Class Three” or
“Class C" insured. See Utica Miut. Ins. Co. v. Contrisciane, 473
A 2d 1005, 1010 (Pa. 1984).




use |l oss of consortiumas an exanple of this type of coverage.

See, e.qg., Jeffrey v. Erie Ins. Exchange, 621 A 2d 635, 644 (Pa.

1993).

The plaintiff has not suffered damages because of the
bodily injury sustained by Carcarey. She incurred harmat the
sane tinme that Carcarey was injured. But her injuries cannot be
causally traced to Carcarey’s injuries as are nedi cal expenses
and |l oss of consortium Under the plaintiff’s theory, any
witness to a vehicle accident would be “insured” by simlar
policy | anguage. There is no authority to support this
interpretation of the policy.?

The plaintiff also asserts a theory of recovery based
on negligent infliction of enotional distress (“NIED"). The
Court assumes w thout deciding that if the plaintiff could nmake

out a claimfor bystander liability against the driver, she could

5 The cases cited by the plaintiff all support recovery
for enotional distress when the victimsuffered a physical inpact
along with enotional distress. 1In all of those cases, unlike the

plaintiff’s, the suit was brought agai nst the actor who caused
the accident. See Shunosky v. Lutheran Welfare Servs., 784 A. 2d
196 (Pa. 2001) (plaintiff permtted to pursue recovery from

def endant based on physical injury caused by a needle stick which
had been used on a patient infected with AIDS); Botek v. Mne
Safety Appliance Corp., 611 A 2d 1174 (Pa. 1992) (plaintiff
permtted to recover because he suffered a physical injury from
defendant’s negligently prepared air pack); Stoddard v. Davison,
513 A 2d 419 (Pa. 1986) (plaintiff permtted to recover from

def endant who | eft corpse of victimin street because hitting the
corpse caused the plaintiff physical jostling); Tom kel v. Dep’t
of Transp., 658 A 2d 861 (Pa. Comw. C. 1995) (plaintiff
permtted to recover because she was a victimof the defendant’s
negl i gence when she was physically inpacted by the defendant’s
vehicle hitting her own).




recover under the insurance policy, as both parties accept this
t heory.
I n Pennsyl vania, N ED bystander liability is governed

by Sinn v. Burd, 404 A 2d 672 (Pa. 1979). In that case, the

Pennsyl vani a Suprenme Court listed three factors that should be
consi dered before allow ng recovery by a bystander who w t nesses
injury to another: First, whether the plaintiff was |ocated near
the scene of the accident; second, whether the shock experienced
fromthe accident occurred as a result of the sensory and
cont enpor aneous observance of the accident; and third, whether
the plaintiff and victimwere closely related. 1d. at 685.

Only the third factor is at issue here. Courts in
Pennsyl vani a have been hesitant to expand the scope of liability.
I n Pennsyl vani a, close rel ationshi ps have not been defined to
i ncl ude those between boyfriends and girlfriends. |In Blanyar,
t he Pennsyl vani a Superior Court declined to expand liability to
the cousin relationship. The court explained that “because of
the inportant and far reaching public policy concerns involved,
any further extension of recovery for the tort of negligent
infliction of enotional distress should conme from our Suprenme

Court.” Blanyar v. Pagnotti Enters., Inc., 679 A 2d 760, 793

(Pa. Super. C. 1996). Sone Pennsylvania courts have permtted
l[imted expansion of the definition to those nost |ike the
imredi ate famly nmenbers identified in Sinn, such as a fiancee.

Black v. Wehrer, 23 Pa. D. & C. 4th 313 (Pa. C. Com Pl. 1995).

In Kratzer, the court allowed a foster parent to pursue a claim
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Kratzer v. Unger, 17 Pa. D. & C.2d 771 (Pa. C. Com PI. 1981).

No court, however, has expanded the definition to include
boyfriends or girlfriends.

The plaintiff and Carcarey enjoyed a close and intimte
relationship. They lived and worked together. Based on
governi ng Pennsylvania | aw, however, the plaintiff is not a
“close relative” of Carcarey and does not neet the Sinn test for
bystander liability.

Finally, the MFVRL does not provide support for the
plaintiff's theory of recovery. Section 1731 requires notor
vehi cl e insurance policies to include uninsured and underi nsured
nmotori st coverage unless explicitly rejected by the policyhol der.
The plaintiff cites three cases for the proposition that courts
should liberally construe the uninsured notorist |aw towards the
presunption of coverage. 1In all three, the holder of the
i nsurance policy disputed a denial of coverage.® This is not the
case here. Mreover, construing the statute |iberally does not
require disregarding a plain reading of the policy to extend

coverage here.

An order shall issue separately.

6 See Byers v. Anmerisure Ins. Co., 745 F. Supp 1073, 1078
(E.D. Pa. 1990); Nationwi de Miutual Ins. Co. v. Swisher, 731 F
Supp. 691 (E.D. Pa. 1989) (interpretation superceded by statute);
Boyle v. State Farm Mut. Aut. Ins. Co., 456 A 2d 156, 162 (Pa.
Super. Ct. 1983).




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ELI ZABETH M CASERTA ) ClVIL ACTI ON
V.

GEl CO GENERAL | NSURANCE :
COMPANY ) NO. 11-3537

ORDER

AND NOW this 29th day of Septenber, 2011, upon
consi deration of the defendant’s Mtion for Judgnment on the
Pl eadi ngs (Docket No. 5), the response, reply, sur-reply, and
response to sur-reply thereto, IT IS HEREBY ORDERED, for the
reasons stated in a nenorandum of | aw bearing today’'s date, that
the notion is GRANTED. Judgnent is hereby ENTERED in favor of
t he above-naned defendant and against the plaintiff. This case

is closed.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




