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This lawsuit arises fromWIIliam Spring s enpl oynent
with Cryovac, Inc. (“Cryovac”). In early Decenber of 2008, the
plaintiff mssed three days of work following an injury. He was
suspended from his job upon his return and then termnated in
January of 2009. The plaintiff alleges that these actions by
Cryovac were either an interference with or a retaliation for his
absence on those three days taken pursuant to the Fam |y and
Medi cal Leave Act (“FM.A").

The defendant noves for sumrary judgnent under Rule 56
of the Federal Rules of Cvil Procedure. The Court wll grant

t he defendant’s noti on.

Sunmary Judgnent Record

The facts presented here are undi sputed unl ess
otherwi se noted. Disputed facts are read in a |ight nost

favorable to the plaintiff, the nonnoving party. See Sheridan v.

N Metals Corp., 609 F.3d 239, 251 n.12 (3d Gr. 2010).




A. The Defendant’s Discipline and Safety Policy

Cryovac is a manufacturer of protective packaging
mat eri al s, anong other things. At the Reading, Pennsylvania
pl ant where the plaintiff worked, the defendant enploys a
progressive discipline policy. Enployees generally receive a
witten warning, a notice of suspension, and then are term nated.
The defendant, however, reserves the right to skip steps if
necessary. Def’'s Stnt. of Undisputed Facts (“Def.’s Stnt.”) 7 1
Pl.”s Resp. to Def.’s Mot. for Sunm J. (“Pl.’s Resp.”), Homa
Dep. (“Homa Dep.”) 45:11-46: 2.

The defendant has witten plant safety rules. Rule
nunber three states: “All injuries, no matter how m nor nust be
i medi ately reported to the Departnent Supervisor.” Wile
enpl oyed at Cryovac, the plaintiff was aware of the witten rules
and had been told orally about the reporting policy. In August
of 2008, a Cryovac enpl oyee, Hong Nguyen, was term nated for
failing to report a workplace injury. Pl.’ s Resp., Spring Dep.
(“Pl. Dep.”), Ex. 6.; Pl. Dep. 101:1-102:13; Pl.’'s Resp., Waver

Dep. (“Weaver Dep.”) 9:11-14, 13:2-21, 18:19-19: 2.

B. The Plaintiff’s Injury and Absence from Wrk

The plaintiff was enployed as a full-tinme bundler
operator by the defendant from Novenber 14, 1988, until his

term nation on January 2, 2009. The plaintiff’s job required him



to stack and bundl e styrofoamtrays. Pl. Dep. 7:24-8:6, 90:23-

91: 19.

The plaintiff was working at the defendant’s plant on
Wednesday, Novenber 26, 2008. During that day, he injured his
| oner back. Nonetheless, the plaintiff worked until the end of
his shift. During his shift on Novenber 26, the plaintiff
informed two co-workers, Susan Karner and Scott Nguyen, that he
was experiencing back pain. At that tine, the plaintiff did not
i nform any ot her enployees that he had injured his back. Pl.

Dep. 32:25-33:22, 42:7-12.

The defendant was cl osed for business on Thursday,
Novenber 27, and Friday, Novenber 28, due to the Thanksgi vi ng
Hol i day. On Friday, Novenber 28, the plaintiff visited his
primary care physician, Dr. Ronald Newman. Dr. Newman di agnosed
the plaintiff with “acute | ower back pain and a nuscul ar strain.”
Dr. Newman prescribed nedications and recomended that the
plaintiff stay out of work. [d. 42:16-22, 44:5-12, 47:10-48:17,
Def's Stnt. 9 18; Pl.’s Resp. to Def.’s Stnt. of Undisputed Facts
(“Pl.”s Stmt. Resp.”) 1 18.

On Novenber 30, 2008, the plaintiff was scheduled to
wor k four hours of overtime at Cryovac. The plaintiff went to
work and tried, but was unable, to find another enployee to cover
his shift. The plaintiff spoke with Rick G uber, a supervisor in

charge of scheduling shifts. The plaintiff informed G uber that



his back was injured, but did not tell G uber that he been
injured at Cryovac. The plaintiff worked his schedul ed four
hours of overtime on Novenber 30. Pl. Dep. 47:7-50:6.

On Monday, Decenber 1, 2008, the plaintiff suffered an
adverse reaction to one of the medications prescribed by Dr.
Newman. The plaintiff called Dr. Newran's office and was given a
new prescription and “pulled” fromwork by Dr. Newran. |[d.

54: 15- 55: 22.

The plaintiff was scheduled to work on Decenber 1, 2,
and 3, but did not appear because of his injury. On Decenber 1,
the plaintiff called to informhis enployer that he woul d not
appear at work. He first spoke with Cryovac enpl oyee H polito
Onmedah and then Robert Bl ackton, the plaintiff’s shift
supervisor. On Decenber 2, the plaintiff again called the
def endant and spoke with Bl ackton. PlI. Dep. 56:1-57:4.

On the norning of Decenber 3, 2008, the plaintiff was
rel eased by Dr. Newran to return to work. The plaintiff called
Robi n Nagl e, an enpl oyee in the defendant’s human resources
departnment, to informher that he would be returning to work the
next day, Decenber 4. The plaintiff and Nagle discussed the
plaintiff’'s need for paperwork to designate the three day absence
he had taken as | eave under the FMLA. The plaintiff was planning
to return to work and was not seeking any additional |eave after

Decenber 3. PI. Dep. 18:6-20:11, 80:3-10, 89:19-23; 90:11-22.



Pl. Dep., Ex. 1.; Nagle Dep. 22:6-23:16.

On the afternoon of Decenber 3, the plaintiff traveled
to the defendant’s plant to deliver the docunentation rel easing
himto return to work. The note fromDr. Newran originally
identified the plaintiff’s condition as “not work related.” The
plaintiff called Dr. Newran’s office to request the note be
changed and the doctor’s office faxed another note to the
def endant on Decenber 3 stating the condition was work-rel at ed.
Nagl e Dep., Exs. 2, 6.; Pl. Dep. 65:4-66: 3.

At Cryovac, the plaintiff nmet first wwth Nagle. After
speaking with the plaintiff, Nagle contacted Robert Waver, the
pl ant training and safety supervisor, because the plaintiff had
suggested that he may have been injured at work. Waver then
i nvestigated whether the plaintiff had reported a workpl ace
injury in accordance with conpany policy. He spoke with
Hi polito A neda and Ji m Zaorski, who | ogbooks indicated had
spoken with the plaintiff on Decenber 1 and 2, respectively.

Both reported to Weaver that the plaintiff had not told themof a
wor kpl ace injury. Waver Dep. 34:10-13, 37:4-38:16, 40:20-42:15;
Nagl e Dep. 40:12-44:10; Pl. Dep. 26:22-27:6.

The plaintiff then net with Waver, Bl ackton, and
George Homae, the plant’s production manager. During the neeting,
Weaver asked the plaintiff if he had reported the injury on

Novenber 26 to anyone. The plaintiff responded that he had not



reported the injury to a supervisor. In his handwitten
chronol ogy of the events nade for his own records, the plaintiff
states: “One of his questions was did | report ny injury to
anyone. | told himthat | said sonething [to] Susan and that was
it. He asked ne if reported it to anyone else and | said no.”
Nagl e Dep. 84:1-13; Pl. Dep. 78:23-80:18; PI. Dep., Ex. 4 at 3;
Weaver Dep. 50:4-14, 74:13-75:5; Homa Dep. 12:15-21, 32:6-18,
107: 20-108: 7.

The plaintiff now contends that he inforned the
def endant when he called on Decenber 1 and 2 that he had suffered
a workplace injury. The plaintiff testified during his
deposition that on December 1 he informed Omedah and Blackton, as
well as Robin Nagle, an employee in the defendant’s human
resources department that he was injured at work on November 26.
Id. 55:23-57:4, 58:8-60:19, 64:6-8. The defendant argues that
none of these enpl oyees were made aware of the plaintiff’s
wor kpl ace injury. Pl.’s Resp., Nagle Dep. (“Nagle Dep.”), Ex.
14; Bl ackton Dep. 49:22-50:18.1

After the plaintiff admtted that he had violated the

defendant’ s reporting policy, Homa suspended the plaintiff

! As discussed in nore detail later, this dispute does
not raise a genuine issue of material fact because no reasonabl e
factfinder could conclude that the two date discrepancy,
especially given the plaintiff’s adm ssion during the neeting on
Decenber 3 that he violated conpany policy, affects the outcone
of the suit.



pending a further investigation into the policy violation. Homa
Dep. 32:19-21.

On Decenber 4, Nagle sent an e-mail to several Cryovac
enpl oyees, including Weaver, Bl ackton, Homa, Tinothy Reich, the
regi onal human resources nmanager, and Brian Bl ackford, the plant
manager, docunenting her discussions with the plaintiff on
Decenber 3. This e-mail stated that on Decenber 3 Nagle and the
plaintiff discussed the plaintiff’s possible designation of his
absence as FMLA | eave. Nagle Dep. 19:24-20:18, 32:12-33:15; Nagle
Dep., Ex. 1

On Decenber 5, 2008, Weaver provided a report of his
investigation to Homa. Waver concluded that the plaintiff “did
not follow proper conpany procedure in reporting a work rel ated
injury even though he had opportunities specifically with 3
Supervi sors and 4 Technicians over a 7 day period to do so.”
This report also included the information that the plaintiff
contacted Nagle “to request Leave of Absence paperwork.” Waver
Dep. 69:4-9; Nagle Dep., Ex. 14.

Sonme time in Decenber of 2008, while the plaintiff
remai ned on suspension, Homa received a recomendation from
Bl ackton that the plaintiff be termnated. Wen considering this
recommendati on, Homa reviewed the plaintiff’s overall safety and
wor k performance history. Homa Dep. 6:15-7:4; 81:5-17.

The plaintiff’s performance record is replete with



disciplinary violations. Specifically, in July of 2008, the
plaintiff was suspended for three days for poor work perfornmance.
In May of 2008, the plaintiff receive a performance review with
unsati sfactory scores in two categories: safety and attendance.
Pl. Dep., Ex. 8. (On this sane evaluation, the plaintiff

recei ved above average scores in productivity and job know edge.)
In May of 2008, the plaintiff broke an air line after backing
into a sleever role transport cart. That same nonth he al so hit
and bent a bracket while backing up a vehicle. In June of 2007,
the plaintiff hit a mrror while backing up at a stationary
conveyor. In April of 2007, the plaintiff received a verba

wani ng for being disrespectful and disruptive at a shift safety

meeting. In March of 2007, the plaintiff was spoken to about a
need to have his supplies ready. |In January of 2007, the
plaintiff hit a conveyor roller, pushing it backwards. In

Cct ober of 2005, the plaintiff was suspended for engaging in a
confrontation with another enployee. |In January of 2005, the
plaintiff hit a pad machine. The plaintiff disputes the
underlying merits of two of these violations, but does not
di spute that all were anong violations listed in his enploynent
record. Pl. Dep., Ex. 7.; Pl.’s Resp. 11

Homa approved the recomendation to term nate the
plaintiff and forwarded it to his supervisor, Bl ackford.

Bl ackford reviewed the plaintiff’s performance record along with



t he recommendati ons from Weaver and Homa. He |ikew se
recommended that the plaintiff be term nated and i nformed Reich
in Human Resources regarding his decision. Def. Br., Ex. F
(“Bl ackford Dep.”) 6:6-24; 7:5-10, 62:3-11; Def. Br., Ex. |
(“Reich Dep.”) 11:1-2, 41:4-10.

Reich drafted an e-mai|l explaining the reasons given
by Weaver, Homa, and Bl ackford for plaintiff’'s termnation. The
e-mail said in part that “M. Spring alleged an acci dent occurred
on Novenber 26,2008 [sic] but he never reported anything about
this “accident’ until Decenber 3, 2008. . . . Because of his |ong
hi story of safety issues, as well as his nunerous counsellings
[ sic] and progressive discipline history, the Readi ng nanagenent
group is recommending termnation at this tinme.” This
recommendati on was sent to Reich's supervisor, David Burford, for
approval. The recommendati on made no nention of FM.A | eave.

Bl ackford Dep., Exs. 1, 2.
On January 2, 2009, George Homa called the plaintiff
and informed himthat he was being term nated. Homa Dep. 28:19-

29:1; Pl. Dep. 8:4-6 129:1-11

C. The Plaintiff's Prior Use of FMLA Leave

Prior to Decenber of 2008, the plaintiff had exercised
his rights under the FMLA several tinmes while enployed at

Cryovac. The plaintiff took FMLA | eave from January 5 to 29,



2007. In 2005, the plaintiff took five weeks of FM.A | eave from
May 25 to July 6 for hip replacenent surgery. The plaintiff also
took FMLA |eave in 2005 from April 19 to 25. Finally, the
plaintiff took FMLA | eave in March of 2004. The plaintiff does
not all ege adverse treatnment in relation to any of these prior
exercises of FMLA rights. Def’'s Br., Ex. E, Aff. of Robin Nagle

13, PI. Dep. 10:13-11:16.

1. Analysis?

The Fam |y and Medical Leave Act of 1993 guarantees
el igible enpl oyees “a total of 12 workweeks of | eave during any
12-nmonth period” for a “serious health condition that nmakes the

enpl oyee unable to performthe functions of the position of such

enpl oyee.” At the end of nedical |eave, the enployee is entitled
2 A party is entitled to summary judgnent if there “is no

genui ne dispute as to any material fact and the novant is

entitled to judgnent as a matter of law.” Fed. R Cv. P. 56(a).

The noving party bears the initial burden of denonstrating the
absence of any genuine issue of material fact, which may be
satisfied by denonstrating the party who bears the burden of
proof | acks evidence to support his case. Celotex Corp. V.
Catrett, 477 U.S. 317, 323 (1986). A fact is “material” if it

m ght affect the outcone of the suit under the governing |aw and
“genuine” if a reasonable jury could find for the nonnoving party
based on the evidence presented on that issue. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). |In making its
determ nation, the court nust consider the evidence in a |ight
nost favorable to the nonnoving party. Sheridan v. NG Metals
Corp., 609 F.3d 239, 251 n.12 (3d Gr. 2010). Once a properly
supported notion for sunmary judgnent is nmade, the burden of
production then shifts to the nonnoving party, who nust set forth
specific facts showing that there is a genuine issue for trial.

Li berty Lobby, Inc., 477 U S. at 250.

10



to be restored to his former position or to an equival ent
position, and to retain enploynent benefits accrued prior to the
leave. 29 U S.C. 88 2612(a)(1l)(D, 2614(a)(1l)-(2).

The United States Court of Appeals for the Third
Circuit has recognized two separate theories of recovery to
address an enployer’s violation of the FMLA. An enpl oyee may
assert a claimfor “interference” under section 2615(a)(1l) of the
Act, which provides that “it shall be unlawful for any enpl oyer
to interfere wwth, restrain, or deny the exercise of or the
attenpt to exercise, any right provided under this title.” To
assert an interference claim “the enployee only needs to show
that he was entitled to benefits under the FMLA and that he was

denied them” Callison v. City of Phila., 430 F.3d 117, 119-20

(3d Cir. 2005); 29 U S.C § 2615(a)(1).

The second cause of action recognized under the FMLA i s
a “retaliation” (also called a “discrimnation”™) claim A
retaliation claimarises under section 2615(a)(2) of the Act,
whi ch makes it “unlawful for any enployer to discharge or in any
ot her manner di scrim nate agai nst any individual for opposing any
practice made unlawful by this title.” To establish a
retaliation claim an enployee nust denonstrate: (1) he invoked
his right to FMLA benefits, (2) he suffered an adverse enpl oynent
action, and (3) the adverse action was causally related to the

invocation of his rights. Erdman v. Nationwde Ins. Co., 82 F.3d

11



500, 508-09 (3d Gir. 2009); 29 U S.C. § 2615(a)(2). The Court of
Appeal s has held that term nating an enpl oyee for requesting or
taking FMLA | eave can constitute either interference or
retaliation. [d. at 509; 29 CF. R § 825.220(c).

The plaintiff asserts clainms under both theories and
the defendant argues that it is entitled to summary judgnent on
both. The Court agrees and will grant summary judgnent on both

cl ai ms.

A. The Plaintiff's Interference Caim

An FMLA interference claimrequires the plaintiff to
show two el enents: First, that he was entitled to benefits under
the FMLA. Callison, 430 F.3d at 120. The parties do not dispute
the plaintiff’s eligibility for FM.A benefits. Pl.’s Resp. 10;
Def. Br. 13.

The second el ement of an interference claimrequires
the plaintiff to show that he was deni ed avail abl e benefits.
Callison, 430 F.3d at 120. The “enpl oyer cannot justify its
actions by establishing a | egitimte business purpose for its
decision.” 1d. at 119-120. An interference cl ai mdoes not
require discrimnatory intent by the enployer. Sommer v.

Vanguard Group, 461 F.3d 397, 399 (3d Cr. 2006). The only

guestion under an interference analysis is whether the defendant

interfered wwth the plaintiff’s exercise of a right or benefit to

12



which he was entitled. Callison, 430 F.3d at 119.

The FMLA, however, does not entitle an enployee to “a
right, benefit, or position” to which he would not *“have been
entitled had the enpl oyee not taken the leave.” 29 U S.C §
2614(a)(3)(B). An enployer is not |iable under the FMLA for
term nating an enpl oyee during or at the end of the enpl oyee’s
FMLA | eave when the reason for termnation is not related to the

enpl oyee’ s use of the FMLA. Conoshenti v. Pub. Serv. Elec. & Gas

Co., 364 F.3d 135, 148 (3d Cir. 2004); Sarnowski v. Air Brooke

Li nrousine, Inc., 510 F.3d 398, 403 (3d Cr. 2007) (“[T]he FM.LA

does not provide enployees with a right against termnation for a
reason other than interference with rights under the FM.LA. ").

The defendant argues that the plaintiff was suspended
because he viol ated conpany safety rules and term nated because
of past performance concerns. The plaintiff argues that he
exercised his rights under the FMLA when he m ssed three days of
wor k and t he defendant suspended and then term nated hi m because
of that exercise.

The plaintiff understood that conpany policy required
himto report workplace injuries to a supervisor and yet he did
not imrediately report an injury he suffered at Cryovac on
Novenber 26. Instead, the plaintiff first informed Cryovac of
his injury in early Decenber. Wen the defendant investigated

the plaintiff’s injury, the plaintiff admtted that he had not

13



reported this injury to a supervisor. The plaintiff’s
handwitten chronol ogy and deposition testinmony confirmthat he
admtted at the Decenber 3 neeting that he violated the policy.
The plaintiff now argues that he infornmed his enpl oyer of the
wor kpl ace injury on Decenber 1 instead of Decenber 3, but this
factual dispute is not nmaterial to defendant’s reason for
suspending and termnating the plaintiff. Accepting as true the
plaintiff’s contention that Cryovac was aware on Decenber 1 of

t he workplace injury, the plaintiff still violated the reporting
policy and admtted to doing so on Decenber 3.

In addition, the defendant conducted a | engthy
recommendati on and review process before the plaintiff was
termnated. At |east four supervisors at Cryovac reviewed the
decision to termnate the plaintiff. The plaintiff’s use of FMLA
was not nentioned in any of the e-mails or menoranda recomrendi ng
termnation, nor is there evidence it was discussed or considered
by these decision makers. O course, given the nature of the
wor kpl ace viol ation, the Decenber 4 Nagle e-mail, and the Waver
report, the decision makers in this process nust have been aware
that the plaintiff had recently been absent for three days. But
the plaintiff has adduced no other evidence |linking the adverse
enpl oynment decisions to the plaintiff’s use of his FM.A rights.

The Court concludes that no reasonable jury could

conclude that the plaintiff’'s use of FMLA | eave played a part in

14



t he decision by the defendant to suspend and then term nate the
plaintiff. Gven the plaintiff’s admtted policy violation and
record of performance issues and safety violations, no reasonabl e
jury could conclude that the defendant based its decision on the
plaintiff’s use of three days of FMLA | eave and not the non- FMLA

justification of performance issues. See Sarnowski, 510 F.3d at

403.

B. The Plaintiff's Retaliation daim

The plaintiff also alleges that his suspension and
termnation were retaliation for his use of FMLA | eave.

In the Third GCrcuit, retaliation clainms under the FMLA
are analyzed quite differently than interference clains.
Retaliation, or discrimnation, clains are anal yzed under the
| egal framework established for Title VII discrimnation clains.
Where only indirect evidence of discrimnation is offered, as in
this case, the claimis analyzed pursuant to the burden shifting

regi ne established by the Suprene Court in MDonnell Douglas v.

Green, 411 U. S. 792 (1973).°* Naber v. Dover Healthcare

Associates, Inc., 765 F. Supp. 2d 622, 633 (D. Del. 2011);

Atchison v. Sears, 666 F. Supp. 2d 477, 490 (E.D. Pa. 2009).

3 The parties agree that the plaintiff has offered only
i ndirect evidence of discrimnation and that the burden shifting
framewor k of McDonnell Douglas should apply. Pl.’s Resp. 13;
Def. Br. 16-17.

15



A plaintiff can establish a prima facie case of FMLA
retaliation by denonstrating that: (1) he invoked his right to
FMLA benefits, (2) he suffered an adverse enpl oynent action, and
(3) the adverse action was causally related to the invocation of

his rights. Erdman v. Nationw de |Insurance Co., 582 F.3d 500,

508-09 (3d Gir. 2009).

The parties agree that the first two elenents are
satisfied but dispute the third el enment, whether the plaintiff’s
term nation and suspension were causally related to the
invocation of his FMLA rights. The defendant argues that the
plaintiff has not denonstrated a prima facie case because the
plaintiff can only “specul ate” based on the timng of his
termnation that there is a causal relationship between his FM.A
| eave and his termnation. The plaintiff argues that his
suspension on the sane day that he attenpted to return to work
from| eave and hours after he requested FM_A paperwork i s enough
to raise an inference of causation.

The plaintiff relies on the tenporal proximty of his
suspension to his use of FMLA | eave to neet his prima facie case.
Unless the timng is “unusually suggestive” of a causal I|ink,
tenporal proximty, standing alone, is insufficient to establish

causati on. Krouse v. Anmerican Sterilizer Co., 126 F.3d 494, 503-

04 (3d CGr. 1997). Gven the timng of the plaintiff’s absence,

his request to designate that |eave as FMLA | eave, and his

16



suspensi on and subsequent termnation, the Court wll assune that
the plaintiff has nmade out a prinma facie case.

Once the plaintiff has established a prinma facie case,
a rebuttable presunption of unlawful retaliation arises, and the
burden of production (but not persuasion) shifts to the enpl oyer
to articulate a legitimte, nondiscrimnatory reason for the
adverse enpl oynent action. This burden is “relatively light: it
is satisfied if the defendant articulates any legitimte reason”
for the adverse action. Krouse, 126 F.3d at 500-01; see

McDonnel |l Dougl as Corp., 411 U.S. at 802-03.

The defendant argues that the plaintiff was suspended
and subsequently fired because of his violation of Cryovac’s
performance and safety standards. The defendant has net its
light burden to articulate a legitimate nondi scrim natory reason
for its actions.

Because the defendant has net its burden of production,
the plaintiff nmust point to sone evidence “fromwhich a
factfinder could reasonably either (1) disbelieve the enployer’s
articulated legitimate reasons; or (2) believe that an invidious
discrimnatory reason was nore likely than not a notivating or

determ native cause of the enployer’s action.” Fuentes v.

Perskie, 32 F.3d 759, 764 (3d Cr. 1994); see MConnell Dougl as,

411 U. S. at 802.

To “avoid summary judgnent, the plaintiff’s evidence

17



rebutting the enployer’s proffered legitimte reasons nust all ow
a factfinder reasonably to infer that each of the enpl oyer’s
proffered non-discrimnatory reasons . . . was either a post hoc
fabrication or otherwise did not actually notivate the enpl oynent
action.” Fuentes, 32 F.3d at 764. These two tests are the ways
in which the plaintiff can prove that the defendant’s offered
reason is nmere pretext. The Court concludes that the plaintiff
is unable to nmeet his burden of proving pretext using either
test, and therefore cannot prove a retaliation claim

Regarding the first pretext test, a plaintiff cannot
discredit the employer’s proffered reason by showing the
defendant was “wrong or mistaken.” Rather, the plaintiff nust
“denonstrate such weaknesses, inplausibilities, inconsistencies,
i ncoherencies or contradictions” that a reasonable factfinder
could rationally find the enployer’s offered reason was “unwort hy
of credence” and not the true notivation for the enployer’s
deci sion. Fuentes, 32 F.3d at 765.

The plaintiff argues that the defendant’s proffered
reason shoul d be discredited because Cryovac’s policy requiring
i mredi ate notification to supervisors of workplace injuries
viol ates section 331, the notice provision, of the Pennsylvania
Wor kers’ Conpensation Act, 77 Pa. Stat. Ann. 8§ 631 (West 2002).
The plaintiff further argues that because the policy requires

enpl oyees to notify the conpany of every small injury, the

18



defendant’s policy is inpractical and inconsistent with public
policy. Pl.’s Resp. 14-15; Tr. of Hr’'g 8/31/11 20:14-21:6.

The defendant’s policy does not violate section 331 of
t he Pennsyl vania Wbrker’s Conpensation Act. That section
provi des that no workers’ conpensation shall be paid unless an
enpl oyee reports a workplace injury to his enployer within 120
days of the occurrence of the injury. 77 Pa. Stat. Ann. 8§ 63L1.
Pennsyl vani a courts have held that the purpose of section 331 is
to “protect the enployer fromstale clains for injuries” mde
after the opportunity for a “full and conplete investigation” had

passed. Storer v. WC A B. (ABB), 784 A 2d 829, 832-33 (Pa.

Commw. Ct. 2001) (enphasis added); see Katz v. Evening Bulletin,

485 Pa. 536, 539 (1979) (“The notice provisions of the Act permt
an enployer to investigate clains while the events in question
are still recent [and al so] warn[s] an enpl oyer of dangerous
enpl oynent conditions [to] facilitate their speedy correction.”).
There is no indication in the text of the statute, nor in case
| aw, that the provision extends beyond workers’ conpensation
cl ai ms.

| f anything, the defendant’s workplace injury
notification policy requirenent seens in conformty wth the
purpose of the Act. The policy gives Cryovac pronpt notice of an
injury so it can conduct a full investigation while the events

are recent and so it can correct dangerous conditions. Even if

19



Cryovac’s policy violated the Act, that does not denponstrate such
weaknesses, inplausibilities, or inconsistencies that a
reasonabl e factfinder could conclude that the defendant’s offer
reason is unworthy of credence. A policy may be invalid under
state | aw but nonethel ess the notivating force for an enpl oyer’s
actions.

As to the plaintiff’s second argunent, it is not the
role of the jury to determ ne the business acunen of defendant.
The factual dispute is only whether “discrimnatory animnus
noti vated the enpl oyer, not whether the enployer is wse, shrewd,

prudent or conpetent.” Keller v. Oix Credit Alliance, Inc., 130

F.3d 1101, 1109 (3d Cr. 1997). The plaintiff argues that he
acted reasonably in notifying the defendant wthin five days of
his injury. The plaintiff hoped the pain he devel oped on
Novenber 26 would go away within a few days w thout incident.
The reasonabl eness of the plaintiff’s behavior is not at issue,
however. The plaintiff was aware of the reporting policy and
admtted to his enployer that he violated the policy. The w sdom
and reasonabl eness of the policy or the plaintiff’s choice not to
conply with it is not at issue.

Al t hough not specifically raised by the plaintiff, the
Court considers whether the factual dispute regardi ng when the
def endant was nmade aware of the plaintiff’s injury raises a

triable issue on pretext. Accepting as true that the plaintiff
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made the defendant aware of his workplace injury on Decenber 1,
he coul d argue that the defendant’s delay in taking disciplinary
action until Decenber 3, after his use of FM.A | eave, is evidence
that the policy violation was nere pretext for the adverse
action.

It is undisputed, however, that the plaintiff admtted
on Decenber 3 that he had not informed a supervisor of his
injury. The decision makers in the plaintiff’s term nation
considered an internal investigation which indicated that the
plaintiff had not infornmed anyone until Decenber 3. They al so
considered the plaintiff’s enploynment history which included
numer ous safety and performance issues. The fact that the
def endant nmay have been m staken about when it was infornmed of
the plaintiff’s policy violation does not raise “inconsistencies,
i ncoherencies or contradictions” in the defendant’s proffered
reason whi ch woul d make a reasonabl e factfinder question the
credence of the defendant’s reason. Fuentes, 32 F.3d at 675.

Wth regard to the second pretext test, the plaintiff
must “point to evidence with sufficient probative force for a
factfinder to” conclude that discrimnation was nore |likely than

not a notivating factor in his enployer’s decision. Sinpson v.

Kay Jewelers, Div. of Sterling, Inc., 142 F. 3d 639, 644-45 (3d

Cr. 1998) (internal quotations omtted). Exanples of evidence

wi th sufficient probative weight include prior discrimnation
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against the plaintiff, prior discrimnation against other persons
exercising the sanme right as the plaintiff, or nore favorable
treatment of other enployees not exercising the sane right. 1d.
The plaintiff offers no evidence of past discrimnation
agai nst himfor use of FMLA leave. |In fact, the plaintiff took
FMLA | eave from the defendant nunerous tinmes before Decenber of
2008 without any incident. No discrimnation before or after any
of these exercises of FMLA rights is alleged.
Nor does the plaintiff present evidence that other
enpl oyees at Cryovac who exercised rights under the FMLA were
subject to discrimnatory treatnment. The plaintiff offers no
evi dence that enpl oyees who did not use FMLA were treated
differently than the plaintiff and no evidence of other enployees
who violated the sanme or simlar policies but were not term nated
from Cryovac. However, the defendant offers uncontradicted
evi dence that another enpl oyee was term nated in August for
violating the sanme policy.

Instead, the plaintiff relies upon Barron v. Quest

D agnostics to argue that the discrimnation was nore |likely than

not a notivating factor in the defendant’s decision to term nate
him No. 09-1247, 2010 U.S. Dist. LEXIS 17901 (E.D. Pa. Mar. 1

2010). In Barron, an enployee was term nated one work day after
she returned from FMLA | eave. The defendant’s proffered

nondi scrimnatory reason for her term nation was her repeated
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| at eness for several nonths prior to her termnation. The
district court held that the plaintiff was able to raise a
triable issue on pretext, because she was eligible for

term nation before her use of FMLA | eave but was not term nated
until after she had exercised that right. The plaintiff argues
that |ike the enployee in Barron, he was not term nated foll ow ng
any of the many disciplinary events on his enpl oynent record.

| nstead, he was term nated follow ng his use of FMLA | eave.
Barron, 2010 U.S. Dist. LEXIS 17901, at *10, *22, *26-27.

However, Barron is distinguishable fromthis case. In
Barron, there were specific events which occurred only prior to
the plaintiff’s exercise of FMLA | eave which did not result in
her termnation. Mre inportantly, in Barron, the purported
reason for term nation occurred before the enployee’s FM.A | eave
and yet the enployee was fired only after the FMLA |l eave. In
addi tion, the decision nmakers offered inconsistent testinony
about the timng and reasons for the decision to termnate the
enpl oyee. Barron, 2010 U. S. Dist. LEXIS 17901, at *24-*26.

Here, the decision makers at Cryovac relied on the
plaintiff’s policy violation, which they |learned of after his
return fromleave, and history of perfornance issues as the
reason for his suspension and termnation. Internal e-mails and
menor anda recomrendi ng the plaintiff’s term nation docunent this

justification and nake no nention of the FMLA | eave. No deci sion
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maker has offered i nconsistent testinony about the reasons for
the plaintiff’s suspension and term nati on.

Because the plaintiff has raised no genuine issue of
material fact to persuade a reasonable jury that the defendant’s
nondi scrimnatory reason was nerely pretext, the defendant is

entitled to summary judgnent on the retaliation claim

An appropriate order shall issue separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
W LLI AM SPRI NG ) ClVIL ACTI ON
V.

SEALED Al R CORP. :
d/ b/ a CRYOVAC, | NC. ) NO. 10-4655

ORDER

AND NOW this 21st day of Septenber, 2011 upon
consi deration of the defendant’s Mdtion for Summary Judgnent
(Docket No. 34), the plaintiff’s Response to Defendant’s Motion
for Summary Judgnment (Docket No. 46), and follow ng oral argunent
hel d on August 31, 2011, IT IS HEREBY ORDERED, for the reasons
stated in a nenorandum of |aw bearing today s date, that the
nmotion is GRANTED. Judgnment is hereby ENTERED in favor of the
above- naned def endant and against the plaintiff. This case is

cl osed.

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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