IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN HOFFERI CA : ClVIL ACTI ON
V.
ST. MARY MEDI CAL CENTER ; NO. 10-6026
VEMORANDUM
Dal zel I, J. Sept enber 20, 2011

Plaintiff Kathleen Hofferica (“Hofferica”) brings suit
agai nst defendant St. Mary Medical Center (“St. Mary”), asserting
clainms under the Anericans with Disabilities Act (the “ADA"), 42
US C 8§ 12101, et seq.,; the Pennsylvania Human Rel ati ons Act
(the “PHRA”), 43 Pa. Stat. Ann. 8 951, et seq.; and the Famly
and Medical Leave Act (the “FMLA’ or the “Act”), 29 U S.C. 8§
2601, et seq. Hofferica held a position as a nurse with St.

Mary, and in Novenmber of 2008 St. Mary allegedly term nated
Hofferica fromthis position after she took | eave to undergo
treatment for Meéniére’'s disease. Hofferica s clains arise out of
t hose events.

St. Mary filed a notion to dismss Hofferica' s
conplaint in part pursuant to Fed. R Cv. P. 12(b)(6), as to
whi ch Hofferica filed a response in opposition, and St. Mary then
filed a reply in support. St. Mary seeks the dism ssal of
Hofferica' s clainms for interference and retaliation under the

FMLA -- Counts Il and Il1l of the conplaint, respectively. St.



Mary argues in its nmotion to dismss that Hofferica s FMLA cl ai ns
fail because she has not alleged that she was able to perform her
job duties on the day her FMLA | eave expired. Hofferica responds
that (1) St. Mary appears to conflate the interference and
retaliation theories of recovery under the FM.A; (2) her
interference claimstands because St. Mary failed to provide her
with the requisite notice under the FMLA;, and (3) St. Mary shoul d
be equitably estopped fromasserting that it provided Hofferica
with sufficient notice. St. Mary replies that (1) it did provide
Hofferica with the notice mandated by the FMLA, (2) in any case,
Hofferica's interference claimand her equitable estoppel

argunent fail because she has not alleged that she was prejudiced
by any | ack of notice; and (3) Hofferica has not stated a

pl ausi ble claimfor retaliation.

In the end, we agree with St. Mary that Hofferica' s
failure to allege that she could return to her nursing position
means that she has not stated a claimfor FM.A interference based
on defendant’s refusal to reinstate her to that position. W
wi |l consequently dismss Hofferica' s interference claiminasnuch
as it is based on St. Mary's failure to reinstate her.

Wth respect to Hofferica s interference cl aim (based
on St. Mary's alleged failure to provide individualized notice)
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and her retaliation claim we find ourself in an unusual

position: St. Mary did not explain why we should dismss these
clains inits notion to dismss, only asserting the insufficiency
of these clains in its reply. These argunents were pronpted by
Hofferica’ s own asseverations in her response, where she sought
to explain why her notice interference and retaliation clains are
sufficient. This is thus different froma situation where a
nmoving party raises an argunent in support of its notion for the
first time inits reply, and the opposing party has had no
opportunity to address this argunent by the tinme the Court rules
on the notion. In such a situation (which we see nore comonly),

we sinply ignore the tardy argunent. See, e.qg., United States v.

Martin, 454 F. Supp. 2d 278, 281 n.3 (E.D. Pa. 2006) (Robreno,
J.) (“Areply brief is intended only to provide an opportunity to
respond to the argunents raised in the response brief; it is not

intended as a forumto raise new issues.”); Bishop v. Sanm s East,

Inc., 2009 W. 1795316, at *5 (E.D. Pa. 2009) (Surrick, J.)
(ruling that argunment raised for the first tinme in reply had been
wai ved) .

Qur own exam nation of the conplaint and the applicable
case | aw suggests, noreover, that Hofferica has not succeeded in
stating a claimfor FMLA interference based on | ack of notice
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(though we conclude that she has stated a claimfor retaliation
under the FMLA). Nonetheless, we find that Hofferica may be
prejudi ced by her inability to respond specifically to the
reasoni ng and caselaw that St. Mary raises inits reply. W wll
thus consider the parties’ argunents as to the sufficiency of
Hofferica' s notice interference and retaliation clains, explain
why the | aw suggests that Hofferica has failed to state the
former claimbut succeeded in stating the latter claim and give
Hofferica |l eave to brief us on why the forner claimshould not be

di sm ssed.

Fact ual Backqgr ound

When we consider a notion to dismss under Rule
12(b)(6), we nmust “‘accept all factual allegations in the
conplaint as true and give the pleader the benefit of al
reasonabl e inferences that can be fairly drawn therefrom’”

Ordonez v. Yost, 289 Fed. Appx. 553, 554 (3d G r. 2008) (quoting

Kost v. Kozakiewicz, 1 F.3d 176, 183 (3d Cr. 1993)). 1In the

course of our inquiry, we may “‘consider only allegations in the
conplaint, exhibits attached to the conplaint, matters of public
record, and docunents that formthe basis of a claim’” Brown v.

Dani el s, 128 Fed. Appx. 910, 913 (3d Cr. 2005) (quoting Lum v.



Bank of Anerica, 361 F.3d 217, 222 n.3 (3d Gr. 2004)), where a

docunent forns the basis of a claimif it is “integral to or

explicitly relied upon in the conplaint.” In re Burlington Coat

Factory Sec. Litig., 114 F.3d 1410, 1426 (3d Gr. 1997))

(enphasis and internal quotation marks omtted). As our Court of
Appeal s has expl ained, this neans that we nmay “consider an

undi sput edly aut hentic docunent that a defendant attaches as an
exhibit to a notion to dismss if the plaintiff’s clains are

based on the document.” Pension Benefit Quar. Corp. v. Wite

Consol . Indus., Inc., 998 F.2d 1192, 1196 (3d Cr. 1993). “What

[this] rule seeks to prevent is the situation in which a
plaintiff is able to maintain a claimof fraud by extracting an

i sol ated statenent from a docunent and placing it in the

conpl aint, even though if the statenent were examned in the ful
context of the docunent, it would be clear that the statenent was

not fraudulent,” In re Burlington Coat Factory, 114 F.3d at 1426,

t hough of course the rule is also applicable to cases in which no
fraud is all eged.

Wil e Hofferica has attached no exhibits to her
conplaint, she does rely -- explicitly or inplicitly -- on
several docunents. Because Hofferica refers to St. Mary’s
epi stol ary approval of her |eave request in April of 2008, Pl.’s
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Conpl . ¥ 14, she has relied upon that letter. See Ex. Ato
Def.”s Mem in Support of Mot. to Dismss (“Def.’”s Mem?”).
Because Hofferica discusses her receipt of a letter fromSt. Mary
i n Novenber of 2008 term nating her enploynent , Pl.’s Conpl. ¢
22, she has relied upon that Novenmber 7, 2008 letter St. Mary’'s
sent to her. See Ex. Cto Def.’s Mem

St. Mary al so seeks to introduce an undated “NOTI CE TO
COLLEAGUES OF FAM LY MEDI CAL LEAVE RI GHTS/ OBLI GATIONS” that it
all egedly provided to Hofferica along with the April 22, 2008
letter, see Ex. Hto Def.’s Reply in Support of Mdt. to Dismss
(“Def.”s Reply”). Since Hofferica has not had the opportunity to
respond to St. Mary’s presentation of this docunent (and hence to
object to it), we cannot characterize the docunent as

“undi sputedly authentic,” Pension Benefit Guar. Corp., 998 F.2d

at 1196, and wll therefore decline to consider it in ruling on
St. Mary’'s notion. St. Mary al so attaches a nunber of docunents
toits reply that concern prior periods of |eave that Hofferica
took fromher position, Exs. A-Gto Def.’s Reply, w thout even
attenpting to explain why such docunents “formthe basis of a
claim under Brown. 128 Fed. Appx. at 913 (quotation marks

omtted). W will not consider those docunents, either.



Finally, St. Mary has attached to its notion an Cctober
8, 2008 letter in which St. Mary infornmed Hofferica of the nunber
of hours remaining in her intermttent |eave of absence bal ance,
Ex. Bto Def.”s Mem, suggesting that Hofferica relied on this
letter in her conplaint because she referred to the Novenber 7,
2008 letter, which in turn referenced the October 8, 2008 letter.
Def.’s Mem at 4 n.2. W reject this suggestion, having found no
authority that suggests that a court, in ruling on a notion to
di sm ss, should consider any docunent referred to in any other
adm ssi bl e docunent. Such a rule would take us far afield from

the rationale identified in In re Burlington Coat Factory, i.e.,

ensuring that plaintiffs do not m srepresent docunents to which
they refer in their conplaints. 114 F. 3d at 1426.

Hofferica alleges that she is a forty-two-year-old
citizen of the Comonweal th of Pennsylvania, Pl.’s Conpl. § 6,
and that St. Mary is a non-profit Pennsylvania corporation. [d.
1 7. She notes that all conditions precedent to the institution
of this suit have been fulfilled and that she has satisfied al
jurisdictional prerequisites to the nmaintenance of this action.
In particular, she explains that on Novenber 4, 2010, the U.S.
Equal Enpl oynent Qpportunity Comm ssion issued a Notice of R ght

to Sue. 1d. T 5.



According to Hofferica, she was enployed by St. Mary
fromJune 5, 2006 until Novenber 12, 2008. 1d. ¢ 11. St. Mary
initially hired Hofferica as a “Staff RN,” and she maintained a
sati sfactory job performance rating in this position at al
times. 1d. 1 12. In March of 2008, however, Hofferica was
di agnosed with Meéni ére’s disease,! and in connection with this
di agnosi s she applied for intermttent leave fromSt. Mary in
March of 2008 under the FMLA. 1d. § 13-14. Hofferica alleges
that St. Mary's April 22, 2008 letter infornmed her that her |eave
request was “approved from February 5, 2008 through February 4,
2009.” 1d. 1 14; see also Ex. Ato Def.’s Mem

Shortly after St. Mary approved Hofferica s | eave
request, Charles Kunkle, the energency roomdirector at St. Mary,
allegedly told Hofferica that he questioned her ability to do her
j ob because of her disability. Pl.’s Conpl. { 15. Hofferica
asserts, however, that “[n]otw thstanding [her] disability, at

all tinmes relevant hereto she has been able to performall job

1 As The Sl oane Dorl and Annot ated Medi cal - Legal
Dictionary explains, “Méniére’ s disease” is characterized by
“hearing loss, tinnitus, and vertigo resulting from
nonsuppur ative di sease of the labyrinth with the histopathol ogic
feature of endol ynphatic hydrops (distention of the nenbranous
| abyrinth).” Richard Sl oane, The Sl oane Dorland Annot ated
Medi cal -Legal Dictionary 214 (1987 ed.).
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duties required by her position of enploynent.” I1d.

Nonet hel ess, in Septenber of 2008, Hofferica' s physician inforned
her that she had to undergo a series of surgeries as treatnent
for her condition, |eading her to commence | eave pursuant to the
approval St. Mary had granted in April of that year. 1d. § 17.

After Hofferica began her |eave, she or her husband
call ed Marie Magee, the assistant nurse nmanager at St. Mary, to
provi de updates each week on Hofferica s progress and the
antici pated date on which she would return to work, though
Hofferica all eges that Magee “often failed” to return these
calls. 1d. § 18. In particular, Hofferica clainms that she
cal | ed Magee on Novenber 4, 2008 to explain that her physician
needed to approve her anticipated return-to-work date of Novenber
6, 2008 and that her physician m ght postpone that date. [1d.
19. Magee allegedly did not return her call. 1d.

On Novenber 5, 2008, Hofferica got a note from her
physician that stated that she was nedically cleared to return to
wor k on Novenber 13 of that year, and the next day Hofferica
called to inform Magee of this clearance and request “a brief
extension of her nedical |eave until said date as a reasonabl e
accommodation for her disability.” Id. 1Y 20-21. Hofferica
states that Magee did not return her call. 1d. § 21. On
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Novenber 12, 2008, Hofferica allegedly received a Novenber 7
2008 letter fromSt. Mary that infornmed her that her position
with St. Mary had been term nated because her nedical |eave of

absence under the FMLA had expired. 1d. Y 22.

1. Analysis

The Suprene Court has explained that “only a conpl ai nt
that states a plausible claimfor relief survives a notion to
di sm ss” pursuant to Rule 12(b)(6), leading a review ng court to
engage in a “context-specific” inquiry that “requires [it] to

draw on its judicial experience and comopn sense.” Ashcroft v.

| gbal, 129 S. C. 1937, 1950 (2009). Under this standard, a
pl eading may not sinply offer “labels and concl usions,” Bel

Atlantic Corp. v. Twonbly, 550 U S. 544, 555 (2007), and

“[t] hreadbare recitals of the elenents of a cause of action
supported by nmere conclusory statenents, do not suffice.” |Igbal,
129 S. C. at 1949. Rather, “[f]actual allegations nust be
enough to raise a right to relief above the specul ative |evel,”
Twonbly, 550 U.S. at 555, which is to say that there nust be
“nore than a sheer possibility that a defendant has acted
unlawful ly.” Igbal, 129 S. . at 1949. Essentially, a

plaintiff rmust provide “enough facts to raise a reasonabl e
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expectation that discovery will reveal evidence of the necessary

element.” Phillips v. County of Allegheny, 515 F. 3d 224, 234 (3d

Cir. 2008) (quotation marks omtted). However, “the defendant
bears the burden of showi ng that no claimhas been presented.”

Hedges v. United States, 404 F.3d 744, 750 (3d G r. 2005).

A. Background on the FM.A

As our Court of Appeals has noted, “Congress enacted
the FMLA in 1993 to accombdate ‘the inportant societal interest
in assisting famlies, by establishing a m ninmum | abor standard

for leave,”” Sommer v. The Vanquard G oup, 461 F.3d 397, 398-99

(3d Cr. 2006) (quoting S. Rep. No. 103-3 at 4, 1993 U S.S.C AN
at 6-7). The Act itself specifies that anong its purposes are
“to bal ance the demands of the workplace with the needs of
famlies,” “to entitle enployees to take reasonable | eave for
medi cal reasons,” and “to acconplish the purposes descri bed

[ above] in a manner that accommbdates the legitinate interests of
enployers.” 29 U S.C 8§ 2601(b)(1)-(3). To bring about these
ends, the FMLA provides that “an eligible enpl oyee shall be
entitled to a total of 12 workweeks of |eave during any 12-nonth
period” for certain nedical conditions, including “a serious

health condition that nmakes the enpl oyee unable to performthe
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functions of the position of such enployee.” § 2612(a)(1l). The
Act defines eligibility? in terns of the duration an enpl oyee has
wor ked for an enpl oyer and the nunber of hours such enpl oyee

wor ked for the enployer during the previous year. 8 2611(2)(A).

As Judge Cercone noted in Sinacole v. iGate Capital

2006 W. 3759744, at *5 (WD. Pa. 2006) (citations omtted),

The Act contains two relatively distinct
types of provisions: a series of prescriptive
substantive rights for eligible enployees,
often referred to as the ‘entitlenent’ or
‘“interference’ provisions which set floors
for enpl oyer conduct; and protection agai nst
di scrimnation based on the exercise of these
rights, often referred to as the
‘“discrimnation’ or ‘retaliation” provisions.
An enpl oyee may bring suit to enforce these
rights pursuant to section 2617(a) of the
Act .

Substantive rights under the FMLA are protected by 29 U S.C. 8§
2615(a) (1), making it “unlawful for any enployer to interfere
with, restrain, or deny the exercise of or the attenpt to
exercise, any right provided under this subchapter.” 29 CF.R 8§
825. 220(b) el aborates that “[a]lny violations of the Act or of

t hese regul ations constitute interfering with, restraining, or

2 Hofferica alleges in her conplaint that she is an
eligi ble enpl oyee under the FMLA, PlI.’s Conpl. § 10, and St. Mary
does not dispute this characterization in its notion to dism ss.
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denying the exercise of rights provided by the Act.”3® These
rights include not only the general entitlenent to | eave
described in §8 2612(a)(1), but the right, “on return from such

| eave -- (A) to be restored by the enployer to the position of
enpl oynent held by the enpl oyee when the | eave conmenced; or (B)
to be restored to an equi val ent position with equival ent

enpl oynent benefits, pay, and other terns and conditions of

enploynment.” § 2614(a)(1). Regulations promnul gated under the
Act also required -- as of the date of the violations alleged
here -- that enployers provide enployees with notice regarding

the FMLA's general provisions, 29 CF. R § 825.300 (2008),
eligibility for benefits, 8 825.110(d) (2008), expectations and
obligations, 8§ 825.301 (2008), and designation of |eave as FM.A-

qualifying. Section 825.208 (2008).*

3 The regul ations applicable at the tinme Hofferica
requested FMLA | eave in March of 2008 and when she began such
| eave in Septenber of that year were | ater anmended, with the
amendnent s becom ng effective on January 15, 2009. W wll apply
here the regulations in force at the tinme the violations alleged
by Hofferica occurred. However, the quoted | anguage from 29
C.F.R 8§ 825.220(c) remai ned unaltered by the January, 2009
amendnent s.

4 As the Federal Register explains, the new regul ations
“consol idate[d] the enployer notice requirenents, which appear in
current 88 825.300, 825.301, 825.110 and 825.208, into one
conprehensi ve section addressing an enployer’s notice
(continued. . .)
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As for retaliation, the FMLA makes it “unlawful for any
enpl oyer to discharge or in any other manner discrim nate agai nst
any individual for opposing any practice made unlawful by this
subchapter.” 29 U S. C 8 2615(a)(2). Its regulations® explain
that “[a]n enployer is prohibited fromdiscrimnating agai nst
enpl oyees or prospective enpl oyees who have used FMLA | eave.

[ E] npl oyers cannot use the taking of FMLA | eave as a negative
factor in enploynent actions, such as hiring, pronotions or

di sciplinary actions.” 29 CF.R § 825.220(c) (2008).

B. Hofferica's Interference daim

Judge Simandl e has explained that “[t]o prevail on an

FMLA interference claim the enpl oyee nerely needs to show she

4 (...continued)
obligations.” 73 Fed. Reg. 67,990 (Nov. 17, 2008). See also 29
C. F.R 825.300 (2011).

5> As our Court of Appeals has expl ained, “clainms that
an enpl oyee has been discharged in retaliation for having taken
an FMLA | eave” straddle the interference/retaliation divide that
sonme courts have taken as an organi zing principle under FM.A.
Conoshenti v. Public Serv. Elec. & Gas Co., 364 F.3d 135, 146 n.9
(3d Cir. 2004). Though sonme courts have held that such clains
arise from29 U S C. 8 2615(a)(2), id. (collecting cases), the
Ninth Crcuit and our owmn Court of Appeals have concl uded that
“29 CF.R 8 825.220(c) appears to be an inplenentation of the
‘“interference’ provisions of the FMLA” set out in 29 U S C 8§
2615(a) (1), even though “its text unanbi guously speaks in terns
of ‘discrimnation’” and ‘retaliation.”” Id.
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was entitled to benefits under the FMLA and that she was deni ed

them” Thurston v. Cherry Hill Triplex, 2008 U S. Dist. LEXI S

60936, at *11 (D.N.J. 2008). In her conplaint, Hofferica clains
that she was denied three types of benefits under the FM.A:
reinstatenment, individualized notice, and responses to her
reasonable inquiries. As we have noted, in its notion to dismss
St. Mary addresses only the first of these entitlenents.

In her response to the notion to dism ss, Hofferica
asserts three argunents in defense of her interference clains:
that (1) she was entitled to reinstatenent under the FMLA; (2) in
any case, St. Mary shoul d be equitably estopped from clai mng
t hat she exceeded her FM.LA | eave; and (3) she has successfully
stated an interference claimbased on St. Mary's failure to
provide individualized notice. In its reply, St. Mary contests
each of these argunents.

As we have al ready explained, we will consider the
sufficiency of Hofferica' s FMLA reinstatenent claimto have been
fully briefed, and will grant St. Mary’'s notion to dismss as to
this claim VWiile we wll exam ne the adequacy of Hofferica' s
notice interference claimand conclude at this tine that she
appears not to have stated such a claim we will delay a
definitive ruling on the sufficiency of this claimuntil
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Hof feri ca has had one nore opportunity to explain why it should

not be di sni ssed.

1. St. Mary's Failure To Reinstate Hofferica

Hof ferica asserts that St. Mary violated the FMLA by
“termnating Plaintiff’'s position and failing to maintain the
Plaintiff’s position upon Plaintiff’s actual or ostensibly
approved date for return from| eave of absence and/or to provide
Plaintiff a conparable position.” Pl.’s Conpl. § 29. Inits
motion to dismss, St. Mary asserts that “[w] hen the Medica
Center termnated Hofferica' s enploynent, her FMLA | eave had
expired over two (2) weeks before and she still had not returned,
and she had not been nedically cleared to return, to work.”
Def.’s Mem at 8. Since “the FM.LA does not prohibit an enpl oyer
fromterm nating an enpl oyee-on-leave who fails to return to work
after her FMLA | eave expires,” id. at 2 (enphasis omtted), St.
Mary urges that it “did not violate the FMLA.” 1d. at 8 In
response, Hofferica nerely reiterates that “Plaintiff Hofferica
enbar ked upon an FMLA | eave in or about Septenber of 2008 and was
not reinstated to her position when she wished to return from
FMLA |l eave. This is sufficient to establish a valid FM.A

interference claim” Pl.’s Br. at 12 (citation omtted).
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It is true that “[a]fter an eligible enployee returns
froman FMLA | eave, the enployee is entitled to be reinstated to

his or her fornmer position, or an equivalent one.” Conoshenti,

364 F.3d at 141 (citing 29 U.S.C. 8 2614(a)(1)). However, “once
an enpl oyee exceeds the duration of her protected |eave, the
enpl oyer is not obligated by FMLA to keep open the position or to

reinstate the enpl oyee upon her return.” Keimv. Nat’'l R R

Passenger Corp., 2007 WL 2155656, at *6 (E.D. Pa. 2007) (Davis,

J.). Thus, “[a]n enployer nmay not term nate an enpl oyee because
he or she has taken the | eave permtted by the statute. |If the
enpl oyee is not able to return to work after twelve weeks,

however, the enployer may term nate the enployee.” Katekovich v.

Team Rent a Car, Inc., 36 Fed. Appx. 688, 690 (3d Cr. 2002).

As we have already noted, “[t]o prevail on an FM.A
interference claim the enpl oyee nerely needs to show she was
entitled to benefits under the FMLA and that she was denied
them” Thurston, 2008 U.S. Dist. LEXIS 60936, at *11. Hofferica
was not entitled to reinstatenent, however, unless her FMLA | eave
had not yet expired -- and Hofferica does not allege in her
conpl aint that she had such | eave remaining. Hofferica thus has
not stated a claimfor FMLA interference on the basis that St.
Mary failed to reinstate her to her position.
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2. St. Mary's Individualized Notice To Hofferica

Because Hofferica' s equitable estoppel argunment -- by
whi ch she attenpts to rescue her FMLA claimfor reinstatenent
interference -- requires us to consider questions of notice and
reliance that are naturally considered in the context of
Hofferica' s notice interference claim we will turn next to this
claim

Hofferica alleges in her conplaint that “[t] he actions
of the Defendant, in (1) failing to sufficiently notify Plaintiff
of her right to return to her position and/or a substantially
simlar position upon return from FM.A | eave, [and] (2) failing
to sufficiently informthe Plaintiff that she would | ose her
position if she did not return to work before February of 2009 .

interfered wwth Plaintiff’s rights under the FMLA." Pl .’ s
Compl. 9 29. In her response, Hofferica el aborates upon this
notice interference claim explaining that

Inits letter sent to the Plaintiff dated

April 22, 2008, the Defendant failed to

provide vital information, including but not

limted to: an accurate description of the

extent of her |eave, whether she woul d be

termnated if she did not return follow ng

her | eave, the preconditions for returning to

wor k, and whet her she was required to furnish

medi cal docunentation prior to returning to
wor K.
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Pl.’s Br. at 11. In its reply, St. Mary contends that “plaintiff
fails to allege facts to plausibly suggest that she was
prejudi ced by her alleged | ack of ‘individualized notice,’”
Def.’s Reply at 1 (capitalization omtted), and that “the Medi cal
Center did provide Plaintiff the information she needed to make
i nformed decisions with respect to FMLA |leave.” [1d. at 2
(emphasis omtted). As we will explain, it appears to us that
St. Mary has the better of this argunent -- but we will give
Hof ferica an opportunity to brief us on why she believes this is
not so.
At the tinme of the violations that Hofferica all eges,
FMLA s inplenenting regul ations required enpl oyers to provide
enpl oyees with four types of notice: general, eligibility, rights
and obligations, and designation. Hofferica s clains concern
only the latter two types of notice.
29 CF.R 8§ 825.301 (2008) fornerly provided that
(b) (1) [An FMLA-covered] enployer shal

provi de the enpl oyee with witten notice

detailing the specific expectations and

obl i gations of the enpl oyee and expl ai ni ng

any consequences of a failure to neet these

obligations. . . . Such specific notice nust

i ncl ude, as appropri ate:

(1) that the leave will be counted agai nst

t he enpl oyee’ s annual FM.A | eave

entitlenment (see 8§ 825.208);
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(i)

(iii)

(iv)

(v)

(vi)

(Vii)

(Viii)

any requirenments for the enployee to
furnish nedical certification of a
serious health condition and the
consequences of failing to do so (see 8§
825. 305) ;

the enpl oyee’s right to substitute paid
| eave and whet her the enployer wll
require the substitution of paid | eave,
and the conditions related to any
substitution;

any requirenment for the enployee to nake
any prem um paynents to maintain health
benefits and the arrangenents for making
such paynents (see 8§ 825.210), and the
possi bl e consequences of failure to nmake
such paynents on a tinely basis (i.e.,
the circunmstances under whi ch coverage
may | apse);

any requirenment for the enployee to
present a fitness-for-duty certificate
to be restored to enploynent (see 8§
825. 310) ;

the enpl oyee’s status as a ‘' key

enpl oyee’ and the potential consequence
that restoration may be denied foll ow ng
FMLA | eave, explaining the conditions
requi red for such denial (see §

825. 218) ;

the enpl oyee’s right to restoration to
the sanme or an equival ent job upon
return froml eave (see 88 825.214 and
825.604); and

the enpl oyee’s potential liability for
paynment of health insurance prem uns
paid by the enpl oyer during the

enpl oyee’ s unpaid FMLA | eave if the
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enpl oyee fails to return to work after
taking FMLA | eave (see § 825.213).

(2) The specific notice may include other
information -- e.g., whether the enpl oyer
will require periodic reports of the
enpl oyee’ s status and intent to return to
work, but is not required to do so.

Section 825.301 al so required that

(c) Except as provided in this subparagraph,® the
witten notice required by paragraph (b) (and
by subparagraph (a)(2)” where applicabl e)
must be provided to the enpl oyee no | ess
often than the first tine in each six-nonth
period that an enpl oyee gives notice of the
need for FMLA |l eave (if FM.LA | eave is taken
during the six-nonth period). The notice
shall be given within a reasonable tine after
notice of the need for |leave is given by the
enpl oyee -- within one or two busi ness days
if feasible. |If |eave has al ready begun, the
notice should be mailed to the enpl oyee’s
address of record.

6 Section 825.301(c)(1) (2008) set out the notice
requirenent “[i]f the specific information provided by the notice
changes with respect to a subsequent period of FMLA | eave,” while
8 825.301(c)(2) (2008) explained the requirenment “if the enpl oyer
is requiring nedical certification or a ‘fitness-for-duty’
report.” Neither circunstance is allegedly present here.

7 Section 825.301(a)(2) (2008) required an enpl oyer
w thout “witten policies, manuals, or handbooks descri bi ng
enpl oyee benefits and | eave provisions” to “provide witten
gui dance to an enpl oyee concerning all the enployee s rights and
obl i gations under the FMLA.” Hofferica does not allege St. Mary
was such an enployer, so this provision is inapplicable here.
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And 8§ 825.208(a)(2008) stated that “[i]n all circunstances, it is
the enployer’s responsibility to designate | eave, paid or unpaid,
as FMLA-qualifying, and to give notice of the designation to the
enpl oyee as provided in this section.”

Based on these regulations, we identify four problens
with Hofferica s claimconcerning St. Mary’s alleged failure to
provi de individualized notice. First, Hofferica has not alleged
facts in her conplaint to support sonme of the deficiencies with
St. Mary’'s notice that she asserts, and supports other asserted
deficiencies only with conclusory allegations. Wth respect to
notice, Hofferica s conplaint alleges concretely only that “[v]ia
letter dated April 22, 2008, Defendant specifically informnmed
Plaintiff that her |eave request was ‘approved from February 5,
2008 through February 4, 2009.”” Pl.’s Conpl. 9§ 14. The
conplaint also alleges, conclusorily, that St. Mary viol ated the
FMLA by “(1) failing to sufficiently notify Plaintiff of her
right to return to her position and/or a substantially simlar
position upon return fromFM.A | eave, [and] (2) failing to
sufficiently informthe Plaintiff that she would | ose her
position if she did not return to work before February of 2009.~
Id. 1 29. The conplaint thus makes no nention of any failure to
provi de notice as to the extent of Hofferica' s | eave, any
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preconditions for her return to work, and whether she was
required to furnish nedical docunentation prior to returning to
wor k. Moreover, the conplaint alleges no concrete facts
suggesting that St. Mary failed to notify Hofferica as to her
right to reinstatenent and the consequences if she failed to
return to work before February of 2009.

While we understand the difficulty a plaintiff may have
in alleging concrete facts that suggest a defendant did not do
sonething, in this context Hofferica could at |east have
identified all the comrunications she allegedly received fromSt.
Mary pertaining to her |eave, or even attached those
communi cations to her conplaint. Hofferica instead proffers
al nost no detail as to those communi cations. Based on her
al l egations we can have little confidence that “discovery wll
reveal evidence of the necessary elenent.” Phillips, 515 F. 3d at
234 (quotation marks omtted). W note, furthernore, that the
April 22, 2008 letter fromSt. Mary to Hofferica -- which St
Mary attached to its notion to dismss, and which we w ||
consi der as a docunent “relied upon in the conplaint,” Inre

Burlington Coat Factory, 114 F.3d at 1426 -- specifies that

“[f]or your reference as of today (April 22, 2008) you have 241
hours of Fam |y Medical Leave.” Ex. Ato Def.’s Mem (enphasis
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inoriginal). This contradicts Hofferica’s claimthat St. Mary
failed to provide her with notice of the duration of her |eave.

Second, we have di scovered no provision in the prior
regul ations requiring that an enpl oyer notify an enpl oyee of the
duration of his or her unused FM.A | eave, explain the conditions
under which the enployee may return to his or her position, or
warn the enpl oyee that upon expiration of his or her FMLA | eave
the enpl oyee | oses the entitlenment to be reinstated. This
contrasts in part with the new regul ati ons, under which an
“enpl oyer nmust notify the enployee of the anmount of |eave counted
agai nst the enployee’s FMLA | eave entitlenent.” 29 CF.R 8§
825.300(d)(6) (2011). See also 73 Fed. Reg. 67,998 (Nov. 17,
2008) (“The Departnent . . . has significantly nodified the
process for designating FMLA | eave to ensure that enpl oyees
receive tinely notification both that |eave for a particul ar
condition will be FMLA-protected and the nunber of hours that
wi |l be counted against their FMLA | eave entitlenent.”).

As for St. Mary’'s alleged failure to explain whether
Hofferica “was required to furni sh nedical docunentation prior to
returning to work,” Pl.’s Br. at 11, the regulations at the tine
provi ded only that an enployer nust notify an enpl oyee of *any
requi renent for the enployee to present a fitness-for-duty
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certificate to be restored to enploynent.” 29 CF. R 8§
825.301(b) (1) (v) (2008) (enphasis added). Since Hofferica has
not alleged that St. Mary inposed such a requirenent, St. Mary
woul d not have violated the regulations by failing to point out
t he absence of such a requirenent to Hofferica.

Third, even if Hofferica concretely alleged in her
conplaint that St. Mary failed to provide her wwth the specified
types of notice, and even if the prior regulations inplenenting
the FMLA required these types of notice, Hofferica has not
al l eged facts that suggest St. Mary was obligated to provide

Hofferica wth any notice at the tine in question. As we have

al ready noted, the then-applicable set of regulations obliged
enpl oyers to provide enpl oyees with notice of expectations and
obligations “no less often than the first tine in each six-nonth
period that an enpl oyee gives notice of the need for FMLA | eave
(i1f FMLA | eave is taken during the six-nmonth period).” 29 C.F.R
8 825.301(c) (2008). Admttedly, this provision is |ess than

pellucid.® At the tinme this regulation was pronul gated, the

8 The new regul ations offer greater clarity, explaining
that enpl oyers nmust “provide witten notice detailing the
speci fic expectations and obligations of the enployee and
expl ai ni ng any consequences of a failure to neet these
obligations” only “each tine the eligibility notice is provided
(continued. . .)
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Federal Register explained that “[t]he regul ati on has been

amended to provide that in nost circunmstances notice need only be
gi ven once in each six-nonth period, on the occasion of the first
enpl oyee notice of the need for |leave.” 60 Fed. Reg. 2,220 (Jan.
6, 1995). Though neither the FMLA nor its regul ations defined
“six-nonth period,” 29 CF. R 8 825.200(b) (2008) provided that
An enployer is permtted to choose any one of
the foll owm ng nmethods for determ ning the
“12-nmonth period” in which the 12 weeks of
| eave entitlenment occurs:
(1) The cal endar year;
(2) Any fixed 12-nonth “l eave year,” such as
a fiscal year, a year required by State
|l aw, or a year starting on an enpl oyee’s
“anni versary” date
(3) The 12-nonth period neasured forward

fromthe date any enployee’'s first FM.A
| eave begins; or

8 (...continued)

pursuant to paragraph (b) of this section.” § 825.300(c) (1)
(2011). Paragraph (b) provides that “[w] hen an enpl oyee requests
FMLA | eave, or when the enployer acquires know edge than an

enpl oyee’ s | eave may be for an FMLA-qualifying reason, the

enpl oyer nust notify the enpl oyee of the enployee’'s eligibility
to take FMLA | eave within five business days, absent extenuating
circunstances,” but adds “[i]f, at the tinme an enpl oyee provides
noti ce of a subsequent need for FMLA | eave during the applicable
12-nonth period due to a different FMLA-qualifying reason, and
the enployee’ s eligibility status has not changed, no additi onal
eligibility notice is required.” § 825.300(b)(1), (3) (2011).
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(4) A *“rolling” 12-nonth period neasured

backward fromthe date an enpl oyee uses

any FMLA | eave (except that such neasure

may not extend back before August 5,

1993).
Section 825.200(e) (2008) further provided that “[i]f an enpl oyer
fails to select one of the options in paragraph (b) of this
section for neasuring the 12-nonth period, the option that
provi des the nost beneficial outcone for the enployee wll be
used.” W can thus deduce that the “6-nonth periods” referred to
in 8 825.301(c) are those that result when the “12-nonth period”
described in 8§ 825.200(b) is divided in half.

To state a claimfor interference against St. Mry

based on its failure to provide individualized notice under 8§
825.301(c) (2008), Hofferica thus needed to allege three facts:
(1) St. Mary either chose one of the nethods described in §
825. 200(b) for calculating twelve-nonth periods -- and hence a
met hod for cal culating six-nonth periods -- or failed to nmake
such a choice, so that 8 825.200(e) determ ned the nethod used;
(2) Hofferica took FMLA | eave within the applicable six-nonth
period in which she gave notice of her need for FM.A | eave; and
(3) Hofferica had not already given notice of her need for |eave
earlier in the sanme period and received notice fromSt. Mary.

Hofferica all eges none of these facts in her conplaint.
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Finally, even if we were to accept that St. Mary failed
to provide the individualized notice the FMLA required, Hofferica
has not alleged that she was prejudiced by this failure. It is
well -settled in this Crcuit that a plaintiff may only “show an
interference with his right to | eave under the FMLA, within the
meaning of 29 U. S.C. 8§ 2615(a)(1), if he is able to establish
that this failure to advise [of his rights under the FM.A]
rendered hi munable to exercise that right in a neaningful way,

t hereby causing injury.” Conoshenti, 364 F.3d at 143; see al so

Fogl eman v. Greater Hazleton Health Alliance, 122 Fed. Appx. 581,

587 (3d Cr. 2004) (“Conoshenti held that an enployer’s failure

to advise could constitute a violation of one’s FMLA rights, but
only if the enpl oyee could show resulting prejudice.”). As Judge
Si mandl e expl ained in Thurston, 2008 U S. Dist. LEXI S 60936, at
*21, “if [an] enployer actually violates the FM.A's

i ndi vidualized notice provisions by failing to inform/[an]

enpl oyee about the right[s] and obligations associated with FM.A
|l eave, it is not an automatic bar to the enployee’s ability to
bring a valid interference claimif the enpl oyee exceeds the
twel ve weeks of |eave protected under the FMLA.” Under such

ci rcunst ances, the enpl oyee nust “show prejudice . . . [by]

denonstrat[ing] that, had she been advised of her FMLA rights,
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she could have returned to work after the twel ve-week | eave.”

Fogl eman, 122 Fed. Appx. at 587. Moreover, because “the FMLA
does not require an enployer to provide a reasonable
accommodation to an enployee to facilitate his return to the sane
or equivalent position at the conclusion of his nedical |eave,”

Ri nehiner v. Centolift, Inc., 292 F.3d 375, 384 (3d Gr. 2002)

(quotation marks omtted), then “part of Plaintiff’'s proof is
that Plaintiff was able to performthe essential functions of his

job at the expiration of his leave.” Conti v. CSX Int’'l, 2003 W

1063960, at *2 (E.D. Pa. 2003) (Baylson, J.).

Because Hofferica has not alleged that she could have
performed the functions of her position at the tinme her FM.A
| eave expired, she has therefore not suggested in her conplaint
that any failure by St. Mary to provide her with notice
prejudi ced her by preventing her fromexercising her right to
reinstatenment. She has also not alleged that her ability to
exercise her rights under the FMLA was inpaired in any other way
by lack of notice.

It thus appears to us that Hofferica has failed to
state a claimfor FMLA interference based on St. Mary’s all eged
failure to provide notice. W wll give Hofferica | eave,

however, to explain why her notice interference claimis actually
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sufficient before determ ning whether we will dismss Count Il to

the extent that it asserts such a claim

3. Equi t abl e Estoppel and St. Mary's Notice

Finally, in an effort to rescue her interference claim
based on St. Mary’'s failure to reinstate her, Hofferica explains
that “[e]Jven if the Court finds that Plaintiff Hofferica exceeded
her protected |leave and is therefore not entitled to
rei nstatenent the Defendant’s notion nust be denied on the basis
of equitable estoppel,” since “the Defendant nmade a fal se
representation to Plaintiff Hofferica regarding the extent of her
leave.” Pl.’s Br. at 12. In response, St. Mary suggests that
“t he Anmended Conpl ai nt does not allege facts to plausibly suggest
that Plaintiff relied to her detrinment on the alleged
m srepresentation,” Def.’s Reply at 5-6, and that “any all eged
reliance could not possibly be ‘reasonable,’ because the April 22
letter specifically references that she has a finite nunber of
FMLA hours remaining.” |1d. at 6.

As our Court of Appeals has explained, “[i]n order to
succeed on a claimof equitable estoppel, [plaintiff] had to
prove that she detrinentally relied on representations nade by

her supervisors and that these representations caused her not to
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return to work.” Baker v. Hunter Douglas, 270 Fed. Appx. 159,

164 (3d Cr. 2008). Though Hofferica suggests that in the Apri
22, 2008 letter fromSt. Mary to Hofferica, “the Defendant

i nformed her that she was preapproved for FMLA | eave unti
February of 2009,” Pl.’s Br. at 12, we have already noted that
this letter also explained that “[f]or your reference as of today
(April 22, 2008) you have 241 hours of Fam |y Medical Leave.”

Ex. Ato Def.”s Mem (enphasis in original).

Under simlar circunstances,® the Court of Appeals for
the Eighth GCrcuit concluded that a “letter to [the plaintiff]
did not explicitly guarantee hima specific anount of |eave or
| eave until a specific date but instead assured hi mtwel ve weeks
of FMLA | eave,” so that there was no m srepresentation and the
equi tabl e estoppel doctrine did not apply. Slentz, 448 F. 3d at
1011. W simlarly conclude that the language in St. Mary’s
letter to Hofferica can only reasonably be interpreted to suggest

that while she could take | eave at any tine between February 5,

°In Slentz v. Gty of Republic, 448 F.3d 1008 (8th
Cr. 2006), a letter froma defendant enployer to a plaintiff
enpl oyee stated that “Fam |y Medical Leave will begin on January
30, 2003, and is expected to continue until you are rel eased from
your doctor’s care. Except as explained below, you have a right
under the FMLA for up to twelve weeks of unpaid | eave in a twelve
nonth period.” |1d. at 1011.
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2008 and February 4, 2009, she had only 241 hours of such | eave
remai ni ng under the FMLA. Because the letter did not represent
that Hofferica had nore than 241 hours of FM.A | eave avail abl e,
Hof ferica coul d not have reasonably relied on such letter to take
nore than this specific | eave tine.

Hofferica’ s equitable estoppel claimalso founders on
t he second prong of Baker, under which Hofferica nmust show that
St. Mary' s representations caused her not to return to work.
Rescuing an FMLA reinstatenent interference claimby neans of an
equi tabl e estoppel theory requires simlar factual allegations as
t hose needed to state an FMLA notice interference claim |In both
situations, the plaintiff nust allege concrete facts that, if
proven, woul d denonstrate that but for the m srepresentation or
| ack of notice she would have been able to return to work before
the expiration of her FMLA | eave. As already noted, Hofferica
has not alleged that she could performher duties at the tinme her
FMLA | eave expired, and has thus not claimed that St. Mary’'s
representations caused her not to return to her nursing position.
W will thus reject her estoppel argunment and dismss Count Il of
her conplaint to the extent that it asserts a claimfor

interference based on a failure to reinstate.
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C. The Sufficiency of Hofferica’'s Retaliation O aim

In her conplaint, Hofferica asserts that “[t] he actions

of the Defendant as set forth herein, including, inter alia,

termnating Plaintiff’s position of enploynent, was retaliatory
and in retribution for Plaintiff’s legitimte exercise of her
rights under the FMLA.” Pl.’s Conpl. § 33. Hofferica then
further explains in her response that

[T]he Plaintiff has sufficiently pleaded

facts supporting that the adverse deci sion,
her termnation, was causally related to her

leave. . . . [T]he Plaintiff’s term nation
letter, is itself suggestive that her FMLA
| eave was the cause for her termnation. 1In

the letter Defendant specifically nmentions

Plaintiff Hofferica s | eave. :

Additionally, the Plaintiff has pl eaded

sufficient facts to establish causation

t hrough: tenporal proximty and ongoing

ant agoni sm
Pl.’s Br. at 8. St. Mary replies to Hofferica's argunent as to
its letter by noting that “[i]n order to provide Plaintiff an
expl anation of the basis for her term nation, the Medical Center
necessarily had to reference her FMLA | eave and the fact that her
twel ve weeks of | eave had expired.” Def.’s Reply at 10. St.
Mary further explains that “tenporal proximty cannot |ogically

create an inference of retaliatory intent wwth respect to a

di scharge follow ng expiration of FMLA |leave,” id. at 10-11, and
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that Hofferica' s factual allegations “do not plausibly allege an
ongoi ng ‘pattern of antagonism sufficient to create an inference
of FMLA retaliatory intent.” 1d. at 12. After examning the
conpl aint we conclude that while neither the termnation letter
nor the alleged tenporal proximty supports Hofferica' s
retaliation claim she has alleged sufficient antagonismfor her
retaliation claimto survive a notion to dism ss.

The FMLA's inplenenting regul ations provide -- and did
so at the tine of the violations alleged here -- that “enployers
cannot use the taking of FMLA | eave as a negative factor in
enpl oynment actions, such as hiring, pronotions or disciplinary
actions.” 29 CF.R 8 825.220. As Judge Davis has expl ai ned,
“[ol]ne may proceed on a FMLA retaliation claimunder either the

Price Waterhouse or McDonnel |l Douglas |egal frameworks.” Keim

2007 W 2155656, at *5. Under the Price Wat er house franmework,

“when an FMLA plaintiff alleging unlawful term nation presents
direct evidence that his FMLA | eave was a substantial factor in

the decision to fire him the burden of persuasion on the issue

10 W recall that though St. Mary's notion to dismss
did not itself address Hofferica' s retaliation claim Hofferica
hersel f el aborated upon the sufficiency of this claimin her
response, leading St. Mary to attack this claiminits reply. 1In
the interests of thoroughness, we thus treat this claimas though
it was fully briefed in the ordinary course.
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of causation shifts, and the enployer nust prove that it would
have fired the plaintiff even if it had not considered the FM.A

| eave.” Conoshenti, 364 F.3d at 147 (internal quotation marks

and brackets omtted). |In contrast, the MDonnell Dougl as

anal ysis involves three well-trod steps:

First, the plaintiff nust present sufficient
evidence to establish a prima facie case of
retaliation. To do so, the plaintiff nust
show. (1) she availed herself of a protected
ri ght under the FMLA; (2) she was adversely
af fected by an enpl oynent decision; and (3)
there is a causal connection between the

enpl oyee’ s protected activity and the

enpl oyer’ s adverse enpl oynent acti on.

Once the plaintiff has proved a prima facie
case, the burden shifts to the enployer to
articulate sonme legitimate, nondi scrimnatory
reason for the enployee’s term nation
Finally, if the enployer’s evidence creates a
genui ne issue of fact, then the presunption
of discrimnation drops fromthe case and the
burden shifts back to the plaintiff, who nust
then show that the enployer’s stated reason
was in fact a pretext for retaliating against
her because she took protected FM.A | eave.

Thurston, 2008 U S. Dist. LEXIS 60936, at *29-30 (internal
guotation marks, citations, and brackets omtted). Under either
framework, then, the initial burden rests on the plaintiff to
provi de either direct evidence of causation or evidence that

establishes a prinma facie case of retaliation.
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Hofferica attenpts to all ege causation in three ways:
first, that St. Mary’' s Novenber 7, 2008 letter term nating her
position provides direct evidence of causation; second, that
tenporal proximty between her |eave-taking and term nation
provi des indirect evidence of causation; and third, that a
pattern of antagoni sm provides such indirect evidence. Pl.’s Br.
at 8.

W may begin by rejecting the proposition that St.
Mary's letter provides direct evidence of retaliatory causation.
As our Court of Appeals has explained, to constitute direct
evi dence, “the evidence nust be such that it denonstrates that
t he * deci si onmakers placed substantial negative reliance on an
illegitimate criterion in reaching their decision.’”” Wlden v.

CGeorgia-Pacific Corp., 126 F.3d 506, 513 (3d G r. 1997) (quoting

Price Waterhouse v. Hopkins, 490 U. S. 228, 277 (1989)). The

letter on which Hofferica relies to show direct causation,
however, states nerely that: “Please be advised that your Fam |y
and Medi cal Leave of Absence has expired and we are unable to
hol d your position with St. Mary Medical Center.” Ex. Cto

Def.”s Mem Far fromadverting to an illegitinmate ground on

whi ch Hofferica was discharged, the letter refers only to a

legitimate ground: Hofferica s failure to return to her position
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follow ng the expiration of her FMLA | eave. The Novenber 7, 2008
| etter does not provide direct evidence of causation.

In contrast, the second and third routes to causation
that Hofferica plots are both indirect. It is certainly true
that “[a] causal |ink between protected activity and adverse
action may be inferred froman unusually suggestive tenpora

proximty between the two.” Peace-Wckhamv. VWalls, 409 Fed.

Appx. 512, 522 (3d Cr. 2010). But while Hofferica would have us
believe that the timng of her term nation suggests that it was
noti vated by her taking of | eave under the FMLA, “[p]laintiff’s
argunment confuses her act of taking |leave with her failure to

return to work after her |eave period had ended.” Castellani v.

Bucks County Municipality, 2008 W. 3984064, at *7 (E. D. Pa. 2008)

(DuBois, J.). Inreality, it appears far nore plausible, from
Hofferica' s allegations as to the chronol ogy of events, that her
termnation resulted fromthe expiration of her |eave and her
failure to return to work, not her taking of |eave. After all,
Hofferica all eges that she began taking FMLA | eave in Septenber
of 2008, Pl.’s Conpl. ¥ 17, and that St. Mary did not term nate
her until Novenber 12, 2008. 1d. T 22. The Novenber 7, 2008
letter fromSt. Mary suggests that Hofferica’s FMLA | eave expired

shortly before her termnation. See Ex. Cto Def.’s Mem The
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natural inference to draw from Hofferica’s allegations, then, is
that it was the expiration of |eave, and not her taking of |eave,
that notivated her term nation

Finally, we cone to the *“ongoi ng antagoni sni that
Hofferica identifies in the allegations of her conplaint. Pl.’s
Br. at 8. Qur Court of Appeals has explained that a causal |ink
bet ween protected activity and adverse action may be inferred
from“an intervening pattern of antagonismfollow ng the

protected conduct.” Peace-Wckham 409 Fed. Appx. at 522.

Hofferica' s conplaint alleges that St. Mary di spl ayed antagoni sm
toward her in tw ways. First, shortly after Hofferica applied
for | eave under the FMLA, “Charles Kunkle . . . Emergency Room
Director, stated to the Plaintiff that he ‘questioned [the
Plaintiff’s] ability to do [her] job’ because of her disability.”
Pl.”s Conpl. T 15 (brackets in original). Because this alleged
antagoni smwas explicitly linked by its source to Hofferica's
disability, not her taking of FMLA | eave, and since in any case
t hese comments pre-dated Hofferica's taking of |eave under the
FMLA, we find it inplausible that such a statenent could
denonstrate an indirect causal |ink between Hofferica' s |eave-

taking and her term nation.
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Second, Hofferica alleges that the assistant nurse
manager at St. Mary refused to return weekly calls from Hofferica
and her husband pertaining to her leave. Pl.’s Conpl. T 18-21.
While an enployer’s failure to return an enpl oyee’ s phone calls
does not constitute overt antagonism it certainly suggests an
antagonistic attitude toward the enpl oyee, particularly where --
as here -- such refusal began after the enployee initiated FMLA
| eave, and continued despite regular comuni cations fromthe
enpl oyee. Bearing in mnd that when anal yzi ng whether a
plaintiff has established causation in a retaliation case, a
court should ask whether “the proffered evidence, |ooked at as a
whol e, may suffice to raise the inference” of causation, Farrel

v. Planters Lifesavers Co., 206 F.3d 271, 280 (3d Cr. 2000)

(quotation marks omtted), we conclude that if Hofferica can
prove her allegations as to St. Mary’'s refusal to return her
calls while she was on | eave, a reasonable factfinder could
conclude that this refusal denonstrates sufficient antagonismto

establish a prima facie case for retaliation under MDonnel

Dougl as. Hof ferica has thus stated a claimfor FMLA retaliation.
BY THE COURT:

__\s\Stewart Dal zel
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN HOFFERI CA ) ClVIL ACTI ON
V.
ST. MARY MEDI CAL CENTER : NO. 10- 6026
ORDER

AND NOW this 20th day of Septenber, 2011, upon
consideration of plaintiff’s anended conpl aint (docket entry #
10), defendant’s notion to dism ss the anended conplaint in part
(docket entry # 12), plaintiff’s response in opposition to
defendant’s notion (docket entry # 13), and defendant’s reply in
support of its notion (docket entry # 16), and in accordance with
t he acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Def endant’ s notion to dism ss the anended
conplaint in part (docket entry # 12) is GRANTED I N PART;

2. Count 1l of the amended conplaint is DI SM SSED
insofar as it asserts clains for interference with plaintiff’s
right to reinstatenent under the Fam |y Medical Leave Act; and

3. By Cctober 4, 2011, plaintiff may SUBMT a brief

to the Court (not to exceed ten pages) that explains why she has



succeeded in stating a claimfor interference with her right to

i ndi vidualized notice under the Fam |y Medical Leave Act.

BY THE COURT:

__\s\Stewart Dal zel |
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