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FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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: NO. 10- MC-58
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V.

E* TRADE SECURI TI ES LLC,

Respondent .
MEMORANDUM
EDUARDO C. ROBRENO, J. SEPTEMBER 8, 2011
I. | NTRODUCTI ON

On April 4, 2010, pro se Petitioners WIlliamH Agnhew
and Bernadine R Agnew (“Petitioners” or “Agnews”) initiated this
action agai nst Respondent E*Trade Securities, LLC (“Respondent”
or “E*Trade”) by filing a notion to vacate a Financial |ndustry
Regul atory Authority (“FINRA”) award, pursuant to the Federal
Arbitration Act (“FAA"), 9 U S.C. 88 10-11. On July 7, 2011, the
Court entered default against E*Trade shortly after service upon
E*Trade was effectuated.

E*Trade brought a Mdtion to Set Aside Default. For the
reasons set forth below, the Court will grant E*Trade’s motion,

set aside the entry of default, impose costs and expenses of



service upon E*Trade and impose a $10,000 sanction upon E*Trade.

II. FINDINGS OF FACT

On April 4, 2010, pro se Petitioners initiated this
action against E*Trade by filing a notion to vacate a FI NRA
award, pursuant to the Federal Arbitration Act (“FAA’), 9 U S C
88 10-11, seeking to vacate the award that denied their clains
agai nst E*Trade for over $26,000' i n damages and awarded $4, 050
to EXTrade for costs of arbitration. Petitioners also seek a

refund of the $600 filing fee paid to the Arbitration Panel

A. The Parties

E*Trade is a hol di ng conpany, the major business of
which is an online discount stock brokerage service for
self-directed investors where investors can buy and sel
securities such as stocks, bonds, options, nmutual funds, and
exchange-traded funds via electronic trading platforns or by
phone via E*Trade Mobile Pro. E*Trade advertises that it is an
“online | eader” and that “[w] hether you' re new to online
i nvesting, an experienced investor, or an active trader, E*Trade
has everything you need to succeed.” |ndeed, E*Trade adverti ses
that it has all information available so that individuals new to

i nvesting, can use E*Trade’s services, such as “independent

! This amount is based upon the facts alleged in

Petitioners’ petition where they allege that E*Trade erroneously
sold 30,000 of their Fulton Financial shares and failed to
purchase 3500 shares of Susquehanna Bancshares, Inc.
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research,” “online tools,” and instructional videos to invest.
E*Trade al so advertises its “five-star custoner service” that is
provided for its 4.3 mllion custoner accounts. ( See E*Trade’'s
Honmepage, https://us.etrade.confe/t/hone, |ast visited August 26,
2011.) Petitioners maintained an account with E*Trade for stock

pur chases.

B. Petitioners’ Caim

Petitioners’ clains against Respondent are as foll ows.
On February 4, 2010, Petitioners’ two clains are (1) that E*Trade
did not sell Petitioners’ stock (for Fulton Financial) at “a
price as favorable as possible under prevailing market
conditions,” in violation of NASD s Best Execution Rule 2320; and
(2) that E*Trade failed to fill an Order to purchase Susquehanna
Bancshares, Inc.-Pa. shares as directed by Petitioners. ( See
Mot. Vacate Arb. Award Y 7, 8.)

On February 24, 2008, Petitioners filed a Statenent of
Clainms with FINRA, by which each party agreed to submt any
controversies to arbitration. The Arbitration Panel (“Panel”)
consisted of three arbitrators and entered an award on February
4, 2010, denying both of Petitioners’ clains. See id. T 3.
Petitioners now seek to vacate that award on the grounds that the
Panel inproperly: (1) assessed a $600 session fee agai nst
Petitioners; (2) refused an evidentiary hearing; and (3)
prejudi ced Petitioners by violating their procedural due process

rights. See i1d. 1Y 32-39. On April 4, 2010, the Petitioners
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filed a Motion to Vacate FINRA Arbitration Award with this Court
(“Petition”). (Doc. no. 1.)

C. Petitioners' Efforts in Attenpting to Effectuate
Servi ce

On April 2, 2010 a copy of the Petition and Certificate
of Service were sent by Petitioners to John Bersin, Esq., the
attorney that represented E*Trade in the Arbitration with
Petitioners. (Doc. No. 11, Ex. A& A-1.) On April 5, 2010,
Bersin sent Petitioners a |letter acknow edgi ng he had received
the Petition but stated:

| amin receipt of your cover letter and [the

Petition]. My copy of this docunent does not bear an

i ndex nunber, judge’s nanme or any |local rules. Please

provide this information, at a mnimum This letter

does not constitute a waiver or acceptance of service.
(Doc. No. 11, Ex. B.) Shortly thereafter, Petitioners responded
by letter, advising Bersin of the Docket Number of this case in
the Eastern District of Pennsylvania and the name of the Judge
assigned to the case. Havi ng received no response, on May 24,
2010, Petitioners wote a letter to the Court requesting advice
as E*Trade had not answered nor had Bersin or any other attorney
made an appearance on behal f of E*Trade. (Doc. No. 11, Ex. C.)

On June 21, 2010, Petitioners called E*Trade’s office
in Menlo Park, California (Bersin's office) and attenpted to
obtain the identity of individuals that could be served, but were

unsuccessful. On June 24, 2010, Petitioners sent Bersin a letter

requesting the nane and address of two officers of E*Trade that



coul d wai ve personal service or be served. On June 30, 2010,
Petitioners sent a letter to the Court stating that once Bersin
responds and identifies the individuals, Petitioners would
pronptly serve them Neither Bersin, nor any other
representative for E*Trade, ever answered the Agnews’ letter.

On June 30, 2010, Tim Nel son, Esq. of Seyfarth & Shaw s
Sacramento office, E*Trade’s national counsel, called Petitioners
and said that upon receiving the appropriate forns to waive
service on behal f of E*Trade, those forns would be sent to the
appropriate person at E*Trade for signing. On July 1, 2010, the
Agnews forwarded the letter from Nelson to the Court.

On July 2, 2010, WIlliam M Connor, Esq. entered his
appearance as counsel for E*Trade. On July 9, 2010, the Court
entered an Order granting E*Trade’s Mdtions to admt Kurt A
Kappes, Esq. and Janes D. McNairy, Esqg., as counsel pro hac vice
for E*XTrade. On July 16, 2010, the Petitioners sent Connor a
copy of the Petition and all appropriate waiver docunents, and

certified the mailing of this package.

D. The Dismi ssal of Petitioners’ daim

On June 2, 2010, the Court issued a Rule to Show Cause
for Petitioners to show why service had not been effectuated in
accordance with Rule 4 of the Federal Rules of Civil Procedure,
footnoting that Petitioners’ original nethod did not satisfy Rule
4. The hearing on the Rule to Show Cause was held on July 19,
2010. (Doc. no. 6.) That day, the Court, dism ssed Petitioners’



case for failing to respond to the Rule to Show Cause or to
appear at the July 19, 2010 hearing, giving them 10 days to file
a notion for reconsideration. (Doc. no. 10.) On July 27, 2010,
Petitioners filed a Motion for Reconsideration. (Doc. no. 11.)

E*Trade responded in opposition to Petitioners’ Motion
for Reconsideration, on August 10, 2010, arguing that Petitioners
case should remain dism ssed as they have failed to effectuate
service. (Doc. no. 13.) The Court schedul ed a hearing on the
notion for reconsideration for August 19, 2010. On August 16,
2010, Petitioners filed a notice of appeal. On August 17, 2010,
the Court cancel ed the hearing and placed the case in suspense
pending Petitioners appeal.

On Decenber 28, 2010, the Third Crcuit clerk infornmed
the Petitioners, via letter, that their appeal would be stayed
pendi ng di sposition of their notion for reconsideration pending
before this Court. On January 3, 2011, the Petitioners filed a
Motion for Leave of Court to Approve the Filing of Suppl enental
Motion for Reconsideration. (Doc. no. 22.)

E*trade again responded in opposition on January 18,
2011, arguing that Petitioners’ case should remain dism ssed for
failure to effectuate service. (Doc. no. 23.) On February 1,
2011, the Court granted the Petitioners’ Motion for
Reconsi deration. (Doc. nos. 11 & 22.)(finding that Petitioners’
failed to appear due to a m sunderstanding and that their failure

to effectuate service was not due to their lack of diligence.)



E. Efforts by the Court and the U.S. Marshals Service
to Effectuate Service

On February 23, 2011, the Court held a status and
scheduling conference. The Court inquired as to why service had
yet to be effectuated upon E*Trade and determ ned that the U S.
Marshal s Service would be asked to do it to ensure that it was
finally done. Fromthe bench, the Court ordered E*Trade’ s |oca
counsel to supply to the Court a nanme and address to be used for
servi ce on E*TRADE

Connor and Mari e Barbich, Esq. provided the nane of
E* TRADE s i n-house counsel, John Bersin, and M. Bersin's
busi ness address at 905 Hi ghland Point Drive, Suite 150,
Rosevill e, CA 95678, the individual with whom Petitioners had
been in communi cation with. Follow ng the hearing, the Court
i ssued an order on February 24, 2011 instructing the Clerk of the
Court to issue a sumons and directing the U.S. Marshal s Service
to serve a copy of the Petition on M. Bersin at the Roseville,
Cal i forni a address.

Bersin alleges that on that same day and upon being
advi sed of the Court’s Order, he sent an email to the Roseville
branch manager, Louis Hudson, informng himthat the U S
Marshal s Servi ce woul d soon be serving papers at the Roseville
| ocation. Besin alleges that Hudson, in turn, copied Bersin on
his email to his branch teaminform ng themthat |egal documents
woul d be served at the branch, and that he should be notified

when the U S. Marshal cane to serve the docunents. Hudson |eft



instructions for another person to accept service if he or Bersin
were not at the branch when the U S. Marshal cane to serve the
sunmons.

On April 14, 2011, Deputy U.S. Marshal Tim MCol | um
attenpted service on E*xTrade at the Roseville, California office.
E*Trade’s Roseville office is a branch office that services wal k-
in custoners for one-on-one guidance. At the front wal k-up
counter, MCollumidentified hinself as a Deputy U. S. Marshal.
McCol lumtold the individual that he needed to know who woul d be
the person to accept service. He cannot recall if it was the
person at the front desk or another enployee that infornmed him
that process needed to be served at different E*Trade sites
dependi ng on the | ocation of the court. The enpl oyee showed
McColluma list of |locations and gave himthe address of 2704
Commerce Drive, Harrisburg, Pennsylvania for service to be
ef f ect uat ed.

On May 5, 2011, service was attenpted by the U S
Marshal s at the Harrisburg |location given by E*Trade but al so
failed as this location was not a | ocation where E*Trade coul d be

served. 2

2 In md-June, 2011, E*Trade’ s outside counsel,

Koeni gsberg, called the U S. Marshals Service and spoke with
McCol  um  Koeni gsberg asked if he knew the name of the person
that he spoke with at E*Trade and asked for a description of the
person. However, MCol |l um advi sed himthat he did not note the
name of the person and that as he serves process on an al nost
daily basis he could not recall a description of that person
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F. First Rule to Show Cause Heari ng Regardi ng E*Trade’s

Conduct

On June 15, 2011, the Court issued a Rule for E*TRADE
to Show Cause (the “First Rule to Show Cause”) why the Court
shoul d not inpose sanctions upon E*TRADE and/or its counsel
relating to the U S. Marshals Service's inability to execute
service at the locations provided by E*Trade, and set a hearing
on the Rule to Show Cause for Friday, July 1, 2011.

On June 24, 2011, in response to the Court’s First Rule
to Show Cause, E*Trade’s in-house counsel John Bersin submtted
to the Court a declaration, stating that he has directed | ocal
counsel, Connor, to accept service for E*¥Trade as of a date set
by the Court.

On July 1, 2011, the Court held the hearing on the
First Rule to Show Cause why service had not been effectuated.
At the hearing | ocal counsel, Marie Barbich, Esq. of Christie,
Pabarue, Mortensen & Young, PC (Conner's firm but Conner was not
present) represented E*Trade. Barbich apol ogi zed for a
“m sunder st andi ng,” argued that E*Trade and Bersin's conduct was
not “willful,” and stated that “B[e]rsin has authorized Bil
Connor and nysel f on behalf of E*Trade to accept service.”
Bar bi ch al so acknow edged that at the previous hearing she
“represented [to M. Agnew] that a letter had been sent from
nati onal counsel, not from[her office], fromnational counsel
sayi ng that wai ver would not be accepted -- or waiver woul d not

be granted.”



At the July 1, 2011 hearing, the Court found that
service was then effectuated upon E*Trade, via |ocal counsel, and
therefore, the Court had personal jurisdiction over the
Respondent and orally directed the entry of default against
E*Trade for what appeared to be E*Trade’s dilatory tactics in
evadi ng service of process. The Court further ordered that a
rule to show cause woul d i ssue and that a hearing to investigate

E*Trade’'s actions in this case woul d be schedul ed.

G The Second Rul e to Show Cause Hearing Regarding
E*Tr ade’ s Conduct

On July 7, 2011, the Court issued a witten O der
directing the Cerk of the Court to formally enter default
agai nst E*Trade in accordance with the Court’s bench order.
Through that sanme Order, the Court directed E*Trade to Show Cause
(the “Second Rule to Show Cause”) why: (1) Default Judgnent
shoul d not be entered against E*Trade; (2) E*Trade shoul d not
have to rei nburse the Agnews and the U S. Marshals Service for
their costs in attenpting to serve E*Trade; and (3) E*Trade’s
i n- house counsel, John Bersin, should not be referred to the
Ofice of the Chief Trial Counsel of the State Bar of California.
In a letter to the Court dated July 5, 2011, between
the hearing on the First Rule to Show Cause and the forma
i ssuance of the Second Rule to Show Cause, Connor, E*Trade’s
| ocal counsel, explained further that on the day that Deputy

McCol | um i ndi cated he attenpted to serve the summons and
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conpl aint, Bersin was on a business trip in Chicago, Illinois
attending a nediation. The only other attorney in the Roseville
office was al so at the sane nediation. Al so, he stated that
April 14 is the day before tax day and, therefore, is the second
busi est wal k-in day at the branch and, thus, there could have
been confusi on surroundi ng the acceptance of service.

The Court held a hearing on the Second Rule to Show
Cause on August 22, 2011. At the hearing, Bersin testified that
his declaration was truthful to his know edge of what occurred on
April 14, 2011 when McCol | um attenpted service. However, Bersin
of fered no explanation for why E*Trade had failed to identify for
Petitioners how E*Trade could be properly served or had failed to
respond at all to Petitioners’ request for this informtion
except to pass the case on to M. Kappas of Seyfarth & Shaw.

E*Trade offered no reason for failing to waive service
and no explanation for why E*Trade refused to allow | ocal counsel
to accept service. Nor did Bersin satisfactorily explain why the
only action E*Trade had taken to ensure that the U S. Marshal
coul d effectuate service was to send an e-mail to a branch
manager alerting himthat at an unspecified time within the next
three nonths a U S. Marshal would be attenpting service. E*Trade
al so offered no explanation for why the U S. Marshal, when
attenpting service at the Roseville branch office, was given the

Harri sburg address which was al so incorrect.

I11. DI SCUSSI ON & CONCLUSI ONS OF LAW
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For the reasons stated below, the Court w Il grant
E*Trade’s Motion to Set Aside Default, inpose alternative
sancti ons upon E*Trade, and dissolve the Rule to Show Cause as to

John Bersin.

A. Default Judgnent/Setting Aside the Entry of Default

Rul e 55 of the Federal Rules of G vil Procedure governs
the entry of default and default judgnent, and provides that “for
good cause shown the court may set aside an entry of default.”
Fed. R Civ. Proc. 55(c). In deciding whether to set aside an
entry of default, the Court should consider the follow ng four
factors: (1) whether the defendant has a neritorious defense; (2)
whet her the plaintiff would be prejudiced by setting aside the
default; (3) whether the default resulted fromthe defendant’s
own cul pabl e conduct; and (4) whether alternative sanctions woul d

be effective. Emasco Ins. Co. v. Sanbrick, 834 F.2d 71, 73 (3d

Cr. 1987). “[l]t is not necessary that all of the factors point
toward a default before that sanction will be upheld.” Hoxworth

v. Blinder, Robinson & Co., 980 F.2d 912, 919 (3d Gr.

1992)(citing Mndek v. Rigatti, 964 F.2d 1369, 1373 (3d Cr.

1992)). A defendant's cul pable conduct in allow ng default can

support the denial of a notion to set aside default. Far nese v.

Bagnasco, 687 F.2d 761 (3d Cir. 1982).
On the other hand, the Third Crcuit Court of Appeals
has recogni zed that “a standard of liberality should be applied

in considering a notion to set aside a default.” Medunic v.
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Lederer, 533 F.2d 891, 894 (3d Cir. 1976). Thus, “any doubt
shoul d be resolved in favor of the petition to set aside judgnent
so that cases nmay be decided on their nerits.” [d. (citing,

Tozer v. Charles A. Krause MIling Co., 189 F.2d 242, 245-46 (3d

Cir. 1951)); see also, Hitz v. Wna Corp., 732 F.2d 1178, 1181

(3d Gr. 1984) (“[We have repeatedly stated our preference that
cases be disposed of on the nerits whenever practicable.”).
The Court will now apply these four factors to this

case ad seriatinm.

First, E*Trade raises two neritorious defenses
regarding the Court’s subject matter jurisdiction over
Petitioners’ case as well as the nerits of Petitioners’ claim

Second, due to E*Trade’s conduct, Petitioners have been
seriously prejudiced by the anount of effort and tinme spent in
attenpting to bring their claimin this Court. However, despite
E*Trade’ s conduct, the underlying nerits of this case do not
appear to be affected.

Third, the Court finds that E*Trade acted in bad faith,
engaged in dilatory tactics, and engaged in w llful m sconduct
that led directly to the default. Petitioners, acting pro se,
filed their claimon April 4, 2010, and yet service in this case
was not effectuated until July 1, 2011.° Al though Petitioners

worked with Bersin as E*Trade’ s representative during the

3 The time fromJuly 19, 2010 to February 1, 2011 is not
counted agai nst E*Trade for this purpose, given that the Court
pl aced the case in suspense while Petitioners appeal ed and | ater
filed a notion for reconsideration.
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arbitration hearing, Bersin did not accept or waive service once
Petitioners sent the followup information he requested in his
letter dated April 5, 2010. Although Bersin stated that he had
forwarded the case to Kurt A Kappes, Esq. of Seyfarth Shaw,
Bersin never advised Petitioners of the contact information of
Kappes or that he had transferred the case to Kappas.

Acting on behalf of E*Trade, Kappas never responded to
Petitioners |letter either. Kappas did not waive service, nor
did he respond to Petitioners’ request for EfTrade to identify
how it could be served. Whien Petitioners called E*Trade to
attenpt to determ ne who or what agency could accept service for

4 Also

E*Trade, no enpl oyee woul d provide this informtion.
acting on behalf of E*Trade, Tinothy B. Nel son of Seyfarth Shaw
sent Petitioners a letter stating that once he was provided with
appropriate service papers he would forward themto the
appropriate party for service upon E*Trade, but never did, nor
followed up on his offer.

In short, at no tine did anyone from E*Trade, or the
multiple law firns hired by E*Trade in this case, identify for
Petitioners who could be effectively served for E*Trade. This
information is not available on E*Trade’s website. After at

| east four letters and one phone call, Petitioners were not able

to obtain this information.

4 The Court’s Deputy Clerk also attenpted to ascertain
this information by calling E*Trade. However, even after
identifying hinself as representing the Court as well as nultiple
hol ds and transfers, he was not given this information.
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Even once E*Trade was ordered by the Court to provide
an agent that could be served, on behalf of E*Trade, by the U S
Mar shal s Service, E*Trade provided M. Bersin and his address as
905 Highland Point Drive, Suite 150, Roseville, CA 95678.
E*Trade did not authorize | ocal counsel to accept service or to
wai ve service. E*Trade did not identify its registered agent,
Cor poration Service Conpany (“CSC’), so that a receipt requested
| etter could have been sent to CSC. See Fed. R Cv. P. Rule

4(h), 4(e); Chapman v. Honecomi ngs Fin. Servs., LLC, 2008 U.S.

Dist. LEXIS 34392, *3-4 (E.D. Pa. Apr. 25, 2008) (Robreno, J.)
(citing Pa. R Cv. P. 404(2) & 403).

When the Marshal went to this |ocation, he was told,
what reportedly is told to anyone that inquires about service at
this location, that for a “Pennsyl vania case” service had to be
made at 2704 Commerce Drive, Harrisburg, Pennsylvania. A result
that likely was, or should have been, predictable. Although
Bersin alleged that he had sent a neno to office enpl oyees
regarding service for this case, it is not surprising that this
meno nmay have been forgotten during the three nonth period that
the Court had given the Marshals to effectuate service.

When the Marshal went to the Harrisburg | ocation, he
was not able to serve E*Trade at that |ocation. At no tinme unti
the hearing of August 22, 2011, did E*Trade identify for
Petitioners, the Marshal, or the Court that E*Trade’s registered
agent is CSC. Furthernore, CSC has not been |ocated at 2704

Commerce Drive, Harrisburg, Pennsylvania for approxinately one
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year. E*Trade was giving information to those attenpting service
t hat was over six nonths ol d.

At no tinme before June 15, 2011, when the Court issued
a rule to show cause why E*Trade should not be sanctioned, did
E*Trade offer that |ocal counsel could accept service even though
| ocal counsel had entered his appearance on July 2, 2010. At no
point did E*Trade offer to waive service. E*Trade has not
of fered any reason for insisting upon service at a particular
| ocation or with a particular agent, while sinmultaneously giving
Petitioners, the U S. Mirshals, and the Court incorrect
information (or no information at all) as to how E*Trade coul d
effectively be served. Under these circunstances, the Court
finds that E*Trade has intentionally engaged in a practice of
thwarting and frustrating service of process in this case. Thus,
the default entered on July 7, 2011, was a direct result of
E*Trade’ s cul pabl e conduct.

The Court turns to the fourth factor and finds that
there are alternative sanctions available, including recovery of
costs and expenses, and the inposition of a financial sanction.
In bal ancing the four factors, the Court finds that one factor
wei ghs heavily agai nst setting aside the entry of default as the
Court finds that E*Trade has engaged in the cul pabl e conduct of
evadi ng service through bad faith dilatory actions. On the other
hand, three factors weigh in favor of setting aside the entry of
default as: E*Trade raises neritorious defenses; Petitioner’s

substantive case has not been prejudiced; and there are
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al ternative sanctions to address E*Trade’ s cul pabl e conduct.
Thus, the Court wll grant Respondent’s Mdtion to Set

Asi de Default because three of the four factors weigh in favor of

setting aside the entry of default and because of the preference

that cases be decided on the nerits.

B. Alternative Sanctions

Having found that it is nore appropriate to inpose
al ternative sanctions than to enter default judgnent, the Court
turns to the appropriate alternative sanctions for E*Trade’s
cul pabl e conduct above that E*Trade has intentionally engaged in
a practice of thwarting and frustrating service of process that
the Court.® An appropriate sanction will make Petitioners whol e
for the damage caused by E*Trade’s cul pabl e conduct, vindicate
the Court’s authority, and deter E*Trade fromengaging in simlar
conduct in the future.

In determ ning an appropriate sanction, the Court
consi ders: the seriousness of the sanctionable conduct, the
damage to Petitioners caused by the conduct, the anpbunt in
controversy in the case, the Respondent’s ability to pay, the

effect of the conduct on the admnistration of justice, and any

° Due process concerns are satisfied here because E*Trade

has been put on notice that the Court wi shed to sanction its
conduct relevant to service of process either by entering default
against E*Trade in this case or by using alternative sanctions
under the default analysis, and E*Trade had two opportunities to
be heard during Rule to Show Cause hearings. See In re Taylor, -
F.3d -, 2011 W 3692440 (3d G r. 2011).
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legitimate justification Respondent offers for its conduct.

Here, the actions E*Trade took to evade service of
process in this case are extraordinarily serious when considering
the smal |l anmount of noney involved in this case in conparison to
E*Trade’s business. It is especially troubling that E*Trade, who
is in the business of dealing directly with custonmers and whose
appeal to the market is the ability to execute trades in the
stock market w thout the need for a trained professional, appears
to lack a policy for service of process that is clear and
avail abl e to consumers. °

Petitioners, as well as the U S. Marshals Service,
spent noney, tinme, and effort attenpting to serve E*Trade.
Petitioners made many phone calls, sent letters, and nmade many
court appearances in an attenpt to serve E*Trade and yet, fifteen
nmont hs after filing their claim are still at the begi nning.

Further, the Court finds that the anount in controversy
in the arbitration proceedi ng was approxi mately $30, 000’ nmaki ng
an appropriate alternative sanction should be | ess than $30, 000

so that the sanction is | ess severe than default judgnent. The

6 M. Agnew is an attorney, he has been retired for

approximately 10 years. Had M. Agnew been a pro se party with
no | egal background he may have given up when faced with
E*Trade’s dilatory tactics, making E*Trade’s actions all the nore
troubling. Although M. Agnew did not practice in the area of
securities transactions, he had sone understanding of the |egal
system

! Thi s ampbunt takes into account Petitioners’ clainmed
damages, the anount awarded to E*Trade, and the arbitration fee
Petitioners seek to recover.
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Court also finds that E*Trade has the ability to pay up to this
anount in sanctions.

Finally, E*Trade s conduct severely inpacted the
adm ni stration of justice in this case as it is 15 nonths after
Petitioners filed their claimand still the case has yet to
begin. E*Trade’s conduct wasted much of this Court’s tinme and
efforts in review ng papers, holding hearings, and issuing orders
all in an attenpt to get this case started. Mst troubling, the
Court also finds that despite engaging at |east half a dozen
| awyers to defend the case, E*Trade did not offer, at the hearing
or otherw se, any legal or practical reason for having engaged in
this conduct that has created extrene delay and nuch waste of
this Court’s tine and efforts.

For these reasons, the Court will inpose upon E*Trade
the costs and expenses incurred by Petitioners and the U. S.
Marshal’s Service in attenpting to serve E*Trade, as well as a

financi al sanction of $10,000 payable to the Court.

C. Referral of John Bersin

Al t hough Bersin appears to be the | ead attorney
responsi bl e for coordinating service of process upon E*Trade, at
a mnimumfor all matters involving arbitration disputes, given
the disposition of this matter is against E*Trade itself, the
Court finds that no individual sanctions are warranted agai nst
Bersin. The Court also finds that Bersin did not file a fal se

declaration with the Court. Accordingly, the Court now dissol ves
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the Rule to Show Cause why John Bersin should not be referred for

di sciplinary purposes to the California State Bar

| V. CONCLUSI ON

For the reasons stated above, the Court w Il grant
Respondent’s Motion to Set Aside Default, inpose costs and
expenses agai nst E*Trade and further require E*Trade to pay to
the Court $10, 000 payable to the Court as a sanction for its

conduct in this case.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAMH AGNEW et al., : ClVIL ACTI ON
: NO. 10- MC-58
Plaintiffs,
V.
E* TRADE SECURI Tl ES LLC

Def endant .

ORDER

AND NOW this 8th day of Septenber, 2011, after a
hearing on the matter on Septenber 8, 2011, it is hereby ORDERED
t hat :

1. E*xTrade’s Motion to Set Aside Default (doc. no. 44)
is GRANTED and E*Trade’s related Motion for Leave to File Reply
Brief (doc. no. 46) is DEN ED as noot .

2. E*Trade is shall nake $10, 000 payable to the Cderk
of the Court by Septenber 23, 2011 and the Cerk of the Court
shal | deposit this paynent.

3. E*Trade shall reinburse Petitioners and the United
States Marshals Service for their costs in attenpting to serve
Defendant.® Petitioners shall file an Affidavit of Costs and
Fees associated with their attenpts to serve Defendants by
Sept enber 30, 2011. The United States Marshals Service for the

Eastern District of California, for the Mddle D strict of

8 Def endant shall rei nburse Petitioners and the Marshal s
because Defendant agreed during the hearing held on August 22,
2011 to do so and because the Court finds that Defendant has
acted in bad faith.



Pennsyl vania, and the Eastern District of Pennsylvania shall
provide the Court an Affidavit of Costs and Fees associated with
their attenpts to serve Defendant by Septenber 30, 2011. E*Trade
shall file any objections to the Affidavits of Costs and Fees
filed by Petitioners or the U S. Marshals Service, by Cctober 14,
2011.

4. As all Rules to Show Cause issued by the Court in
previous Orders (doc. nos. 35, 42, & 43) have been addressed,
t hey are now DI SSOLVED.

3. Petitioners’ Mdtion for Leave to File an Anended
Motion (doc. no. 37) and Anended Motion to Vacate FI NRA

Arbitration Award (doc. no. 38) are DEN ED as noot .

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



