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The plaintiff, Eric Dickerson, an inmate at State
Correctional Institute-Gaterford acting pro se, brought suit
agai nst various defendants under 42 U S.C. 8§ 1983, alleging
inadequate medical care and failure to respond to various
grievances, in violation of his First, Eighth, and Fourteenth
Amendnent rights. The plaintiff asserts that he is receiving
i nadequate nedical treatnment for a hernia, chronic pain, and
hypertension. The plaintiff has named as defendants SCl -
Graterford, the Bureau of Health Care Services (“BHS’), Joseph
Kor szni ak, Barbara March, Wendy Shayl or, Dorina Verner, Mercy
Subur ban Hospital (“Mercy Hospital”), Prison Health Services
(“PHS"), and Drs. Richard Stefanic, Bruce Blatt, John Zaro,
Fel i pe Arias, Christopher J. Bruce, Dom nic Bontenpo, and M chael

Schorr.* Al of the defendants have noved for dismi ssal of the

! Al though all of these defendants are nentioned in the
plaintiff’s conplaint, none of the individual defendants is
listed on the docket and none has been served with the conplaint.
Al'l of the individual defendants are represented by counsel,
however, and have noved to dismss the clainms against them The
Court will therefore consider the clains against these defendants



plaintiff’'s clains against them The Court will grant all of the

nmotions to di sm ss.

The Plaintiff’'s Conpl ai nt?

Pursuant to a settlenent agreenent arising out of a
awsuit by the plaintiff in the Western District of Pennsyl vania
al | egi ng i nadequate nedi cal treatnment at SCl-Al bion prison, the
plaintiff was transferred to SCl-G aterford and was to see

several nedical specialists. Dickerson v. Brooks, Case No. 06-

289 (WD. Pa. filed Dec. 13, 2006). 1In July 2009, the plaintiff
filed a Motion to Conpel the Terns of the Settl enent Agreenent
and a Mdtion for Reconsideration of the Settlenent Agreenent,
argui ng that the defendants had failed to honor the terns of the
agreenent and asking that court to reopen the case. Magistrate
Judge Susan Paradi se Baxter denied the plaintiff’s notions and
t he case was cl osed.

On Decenber 23, 2010, the plaintiff filed suit before

this Court alleging i nadequate nedical treatnent at SCl -

and their notions to dism ss.

2 In evaluating a notion to dismss under Federal Rule of
Cvil Procedure 12(b)(6), a court nust accept all well-pleaded
facts as true, but should disregard any | egal conclusions. The
court nust then determ ne whether the facts all eged are
sufficient to show that the plaintiff has a “plausible claimfor
relief.” Fower v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cr
2009). If the well-pleaded facts do not permt the court to
infer nore than the nere possibility of m sconduct, then the
conpl aint has alleged, but it has not shown, that the pleader is
entitled to relief. Ashcroft v. Igbal, 129 S. C. 1937, 1949
(2009).




Gaterford in violation of his constitutional rights and that the
defendants fromhis Western District of Pennsylvania |awsuit were
not conplying with the terns of the settlenent agreenent. The
plaintiff alleges that on Septenber 1, 2009, he was seen by Dr.
Bruce, who infornmed the plaintiff that he had a hernia and woul d
need corrective surgery. At sone point between October 1, 2009,
and Novenber 3, 2009, the plaintiff was seen by Dr. Stefanic at
SCl-Gaterford, who told the plaintiff that Dr. Bruce did not
believe the plaintiff had a true hernia and that surgery was

t herefore not indicated.

Over the next several nonths, the plaintiff was seen
multiple times for conplaints of pain by Drs. Stefanic, Zora,
Blatt, and Arias, all physicians at SCl -G aterford. The
plaintiff’s nmedication was adjusted, but he continued to suffer
from pain, and conpl ai ns that the physician defendants refused to
prescribe hima particular pain nedication that he desires. The
plaintiff alleges that when he saw Dr. Blatt about his pain, he
informed the plaintiff that he did not care how nmuch pain the
plaintiff was in and that he would have to “learn to live with
it.” The plaintiff admts, however, that he was on various pain
medi cations prescribed by the other doctors in the prison.

The plaintiff states that while incarcerated, he has
recei ved the follow ng nedications: Magnesi um Oxi de, Cor eg,

Vasotec, Prilosec GIC, Lovastatin Lipitor, Lasix, Al dactone,



Benadryl, Col ace, Gabapentin, Phenobarbital, Vitema, Elavil, MIKk
of Magnesia, and Konsyl S/F Metanucil. At sone point, Dr. Zaro
di scontinued the defendant’s D goxon, which the plaintiff
contends was recomrended by an unnaned cardi ol ogi st for his heart
condition. The plaintiff also asserts that his seizure
medi cati on was di sconti nued.

On May 25, 2010, the plaintiff was again seen by Dr.
Bruce, who infornmed the plaintiff that he did not have a true
hernia and that surgery was not necessary. On July 5, 2010, the
plaintiff was exam ned by Dr. Blatt while a female officer was in
the examroom Finally, the plaintiff contends that he has been
waiting for a new abdom nal binder, as his old one does not
provi de sufficient support. The plaintiff asserts that he
continues to suffer frompain and that he is still in need of
surgery for a hernia.

The plaintiff also states that he submtted severa
grievances to defendants Marsh, Shayl or and Varner, which have
ei ther not been “processed” or been rejected as frivolous.® The
plaintiff alleges that these three defendants are therefore
violating his First Arendnent rights. The plaintiff asserts that

def endant Korszniak has not responded to his various grievances.*

3 Marsh is a Nursing Supervisor, Shaylor is the Grievance

Coordinator, and Varner is the Grievance Review Officer.

4 Korszniak is a Corrections Health Care Administrator.
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The plaintiff seeks conpensatory and punitive danmages,
as well as an injunction ordering the defendants to restore the
plaintiff back to his previous pain treatnment. The plaintiff has
filed nunmerous notions since filing his conplaint and all of the
def endants have noved to dismss the clainms against them On
March 16 and 23, 2011, the Court held on-the-record tel ephone
conferences with the plaintiff and counsel for the various
defendants to discuss the conplaint and the various pendi ng

noti ons. ®

. Mbtions to Disniss

A Motion to Dismiss Mercy Hospital and Drs. Bruce,
Bont enpo_and Schorr

Mercy Hospital and Drs. Bruce, Bontenpo and Schorr nobve
to dismss the clains against themon the grounds that (1) there

are no allegations made against Drs. Schorr and Bontenpo, (2)

5 The plaintiff did file a notion for appoi ntnent of
counsel and the Court held two tel ephone conferences with the
parties in part to understand better the conplaints by the
plaintiff about his nedical treatnment. The Court concl uded t hat
it would go forward and deci de the pending notions w thout the
added delay of trying to obtain counsel in this case. The Court
considered carefully whether the plaintiff could state a claim
with the hel p of counsel and concluded that he could not. To a
| arge extent, this case is an attenpt to re-litigate a settlenent
the plaintiff made in the Western District of Pennsylvania. That
court already denied the plaintiff’s notion to reopen that case.

The plaintiff also filed a notion to amend the
conplaint to add a clai munder the Anericans with Disabilities
Act. The substance of the proposed anmended conpl ai nt does not
differ fromthe conplaint. The amended conpl ai nt does not cure
t he pl eadi ng deficiencies described herein.
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there are no constitutional clains against Mercy Hospital or Dr.
Bruce, and (3) to the degree that the plaintiff seeks to bring a
medi cal mal practice claimagainst Dr. Bruce or Mercy Hospital, he
has failed to file the necessary Certificate of Merit.

As the defendants point out and the plaintiff concedes,
there are no allegations in the conplaint that involve either Dr.
Bontenpo or Dr. Schorr. During the tel ephone conference on March
23, 2011, the plaintiff agreed to dism ss these defendants. Tr.
23, 2011 Tel. Conf. 13:18-20. Accordingly, the Court wll
dism ss all clains against Drs. Bontenpo and Schorr.

A prisoner alleging violations of his Ei ghth Anmendnent
rights under 8§ 1983° for inadequate nedical care nmust allege (1)
“deliberate indifference” (2) to the prisoner’s serious nedical

condition.” Estelle v. Ganble, 429 U S. 97, 104 (1976). Eighth

Amendnent liability requires “nore than ordinary |ack of due care

for the prisoner’s interests or safety.” Whitley v. Albers, 475

6 Section 1983 provides in relevant part: “Every person
who, under color of any statute, ordinance, regul ation, custom
or usage, of any State or Territory or the District of Colunbia,
subj ects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by
the Constitution and | aws, shall be liable to the party injured
in an action at law...” 42 U S.C. § 1983.

! A serious nmedical condition is “one that has been
di agnosed by a physician as requiring treatnent or one that is so
obvious that a lay person would easily recogni ze the necessity
for a doctor’s attention.” Mnnouth CGy. Corectional Inst.
|nmates v. lLanzaro, 834 F.2d 326, 347 (3d GCr. 1987) (quotations
omtted).




U S 312, 319 (1986). To rise to the level of “deliberate
indifference,” a prison official must have know edge of and
di sregard an excessive risk to the inmate’s health or safety.

Farnmer v. Brennan, 511 U. S. 825, 837 (1994). *“[T]he official

nmust both be aware of facts fromwhich the inference could be
drawn that a substantial risk of serious harmexists, and he nust
al so draw the inference.” |d.

In the nedical care context, clains of nedical
mal practice and di sagreenents as to the proper course of nedical
treatment will not satisfy the deliberate indifference standard.

Monnobuth Cty. Corectional Inst. Inmates v. Lanzaro, 834 F.2d 326,

346 (3d Cir. 1987). Courts will not second-guess whether a
particul ar course of treatnment is adequate or proper. Parhamyv.
Johnson, 126 F.3d 454, 458 n.7 (3d Gr. 1997).

The plaintiff has not alleged deliberate indifference
in the course of his treatnment by Dr. Bruce. The plaintiff
asserts that Dr. Bruce initially recomended surgery for a
hernia. Later, the plaintiff was informed that Dr. Bruce did not
believe the plaintiff had a true hernia. These allegations, both
those in the conplaint, and any additional allegations nmade
during the tel ephone conferences held on March 16 and March 23,

2011, are insufficient to neet the standard for deli berate



indifference and instead anmount to a di sagreenent with Dr. Bruce
over the course of the plaintiff's treatnent.?

Al t hough Mercy Hospital is listed as a defendant by the
plaintiff, there are no factual allegations against the hospital.
The plaintiff states only that he was sent to Mercy Hospital to
be treated by Dr. Bruce. To the extent that this could be read
to allege vicarious liability against Mercy Hospital, the
plaintiff has not pled any facts to establish that Dr. Bruce has
an agency relationship with the hospital.

Accordingly, all of the clainms against Mercy Hospital

and Drs. Bruce, Bontenpo and Schorr will be dism ssed.

B. Motion to Dismss Prison Health Services and Drs.
Stefanic, Blatt, Zaro and Ari as®

PHS and Drs. Stefanic, Blatt, Zaro and Arias have noved
to dism ss the clains agai nst them because the plaintiff has

failed to state a claimfor deliberate indifference to a serious

8 To the degree that the plaintiff’s allegations agai nst
Dr. Bruce can be read as alleging a nedical malpractice claim
the Court notes that the plaintiff has failed to file a
Certificate of Merit, which is required by Pennsyl vania Rul e of
Cvil Procedure 1042.3 prior to bringing a nedical nalpractice
suit. Furthernore, the plaintiff asserts in a notion filed on
August 9, 2011 (Docket No. 64), that his clains against Dr. Bruce
are not for nedical malpractice, but for deliberate indifference.

° PHS provides nedical care at Gaterford. The onsite
physicians at Gaterford, including Drs. Stefanic, Blatt, Zaro
and Arias, work for PHS.



medi cal need in violation of the Ei ghth Amendnent. The Court
agr ees.

The plaintiff has not alleged that Drs. Stefanic,
Blatt, Zaro, or Arias were deliberately indifferent to a serious
medi cal condition. The plaintiff admts that he was provided
w th nmedi cal care when requested and has visited these doctors
numerous tinmes. He admts that the doctors are nonitoring his
medi cal condition and adjusting his nedications and treatnent.
The plaintiff does not allege any facts to support the concl usion
t hat the physicians knew of and di sregarded a substantial risk to
the plaintiff’'s safety. Even though the plaintiff clains that
Dr. Arias stopped his “pain treatnent,” on April 15, 2010, he
then goes on to state that Dr. Zora provided the plaintiff with
pain nedication only 5 days later. The plaintiff’s clainms anount
to a disagreenent or dissatisfaction with the type of treatnent
he received. Because the plaintiff has received continuous
medi cal care, and because the physician defendants have used
their professional judgenent in the diagnosis and treatnent of
the plaintiff’s conditions, their conduct has not risen to the
| evel of a violation of the Ei ghth Amendnent.

The Court also finds that, even if the physician
def endants were all eged to have commtted constitutional

viol ati ons, PHS cannot be held vicariously liable for the actions



of its enployees.® In order to hold PHS liable for any all eged
violation, the plaintiff nust provide evidence that PHS
mai nt ai ned a policy, practice, or customwhich directly caused

the plaintiff’s constitutional harm See Mller v. City of

Phi | adel phia, 1996 W. 683827, *4 (E.D. Pa. Nov. 25, 1996).

The plaintiff has not alleged that PHS maintained a
policy, practice, or customthat caused his injury. The
plaintiff, therefore, fails to state a claimagainst PHS. Al
claims against PHS and Drs. Stefanic, Blatt, Zaro and Arias are

di sm ssed.

C. Mbtion to Disniss the Commonweal t h Def endants

Graterford and BHS (together, the “Commonweal th
Def endants”) nove to dism ss the clains against themon the
ground that they are barred by the El eventh Anendnent. Absent a
state’s consent, the El eventh Amendnent bars civil rights suits
in federal court against states, state agencies and state

officials in their official capacities.' |daho v. Coeur d’' Al ene

10 The Court agrees with those courts that have held that
a private corporation cannot be vicariously liable for the acts
of its staff under 8§ 1983. See, e.qg., Victory Qutreach Center v.

Mel so, 371 F. Supp.2d 642, 646 (E.D. Pa. 2004); Mller v. Gty of
Phi | adel phia, 1996 W. 683827, *3 (E.D. Pa. Nov. 25, 1996).

1 The El eventh Anendnent provides: “The Judicial power of
the United States shall not be construed to extend to any suit in
| aw or equity, commenced or prosecuted agai nst one of the United
States by Ctizens of another State, or by Ctizens of or
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Tribe of Idaho, 521 U. S. 261, 267-70 (1997). “The El eventh

Amendnent’ s bar extends to suits agai nst departnents or agencies
of the state having no existence apart fromthe state.” Laskaris

v. Thornburgh, 661 F.2d 23, 25 (3d Cr. 1981). An executive

agency includes “the departnents, boards, conmm ssions,
authorities and other officers and agencies of the Commonweal th
government.” 71 Pa. Stat. 8§ 732-102. A state agency or official
working in its official capacity is imune fromsuit in federa

court. Sem nole Tribe of Florida v. Florida, 517 U. S. 44, 58

(1996).
The Departnent of Corrections (“DOC’) is an executive
agency of the Commonweal th and therefore shares in the immunity

fromsuits in federal court by private parties. See Lavia v. Pa.

Dep’t of Corr., 224 F.3d 190, 195 (3d G r. 2000). Because the

Commonweal th Defendants are instrunentalities of the DOC, the
cl ai s against themare also barred by the El eventh Arendnent and

will be dismssed.

D. Motion to Dismiss the |Individual Commonweal th
Def endant s

Defendants Korszniak, March, Shayl or and Var ner

(together, the “Individual Conmonweal th Defendants”) nove to

Subj ects of any Foreign State.” U S. Const. anmend. XI. A state
may consent to suit in federal court, but Pennsylvania has
declined to waive its El eventh Anendnent imunity. 42 Pa. Stat.
8§ 8521(b).
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dism ss the clains against themas barred by the El eventh
Amendnent. All of the Individual Commonwealth Defendants are
employees of the DOC. Because the DOC is an executive agency,
its enployees working in their official capacities share El eventh
Amendnent i mmunity. The | ndividual Comonweal t h Def endants,
therefore, may not be sued in their official capacities for
damages under § 1983. 12

Nor are the |ndividual Comonweal th Defendants |iable
in their individual capacities. A state actor cannot be |iable
in his individual capacity unless he has “personal involvenent in

the all eged wongdoing.” Evancho v. Fisher, 423 F.3d 347, 353

(3d Cr. 2005); Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d

Cir. 1988). Governnent officials cannot be liable for the

unconstitutional conduct of their subordinates nerely under a

theory of respondeat superior. See Ashcroft v. Igbal, 129 S. C
1937, 1948 (2009).

The plaintiff does not allege that any of the
| ndi vi dual Commonweal t h Def endants were personally involved in

any deci sions surrounding his nedical treatnent. The fact that

12 To the extent that the plaintiff, in his clains against
these state officials, seeks prospective injunctive relief, this
is not barred by the Eleventh Anendnent. See WII v. M chigan
Dep’'t of State Police, 491 U S. 58, 71 & n. 10 (1989). In an
of ficial -capacity action, however, the plaintiff must show that
the state’s “policy or custonf played a part in the alleged
violation. See Kentucky v. Graham 473 U. S. 159, 166 (1985).

The plaintiff has identified no such state policy or custom

12



Korszni ak, March, Shaylor and Varner held supervisory positions
and failed to respond to the plaintiff’s grievances is
insufficient for liability under 8 1983. Rode, 845 F. 2d at
1207-08. Furthernore, the plaintiff does not state a First
Amendnent cl aim based on the allegation that these defendants
failed to respond to his grievances. The clains against the

| ndi vi dual Commobnweal th Def endants will be di sm ssed.

[11. Concl usion

For the foregoing reasons, the Court grants the
defendants’ notions to dismss. The Court also notes that, to
the extent the plaintiff is asking this Court to enforce the
terms of the prior settlenment agreenent or reopen the case in the
Western District of Pennsylvania, the Court is wthout
jurisdiction to do so. Furthernore, the plaintiff’s notions to
that effect before that court were already decided agai nst him

An appropriate order shall issue separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ERI C DI CKERSON : ClVIL ACTI ON
V.

SCI GRATEREORD, et al . : NO 10- 7177
ORDER

AND NOW this 30th day of August, 2011, upon
consideration of the notions to dismss of all of the defendants
inthis case, the plaintiff’s opposition thereto, and on-the-
record tel ephone conferences on these notions, and for the
reasons stated in a nenorandum of |aw bearing today’'s date, IT IS
HEREBY ORDERED t hat :

1. The Motion to Dism ss of Mercy Suburban Hospital,
Dr. Christopher Bruce, Dr. Dom nic Bontenpo, and Dr. M chael
Schorr (Docket Nos. 22 & 63) i s GRANTED

2. The Motion to Dismss of Prison Health Services,
Dr. Richard Stefanic, Dr. Bruce Blatt, Dr. John Zaro, and Dr.
Fel i pe Arias (Docket No. 38) is GRANTED.

3. The Motion to Dismss of SCl-Gaterford and the

Bureau of Health Care Services (Docket No. 10) is GRANTED



4. The Motion to Dism ss of Joseph Korszni ak, Barbara
March, Wendy Shayl or and Dorina Varner (Docket No. 42) is

GRANTED.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.

-15-



