INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN K. COSGROVE, on behalf of :
himself and all otherssimilarly situated, CIVIL ACTION
Plaintiffs, :

V.
CITIZENSAUTOMOBILE FINANCE,

INC., : No. 09-1095
Defendant. :

MEMORANDUM

Schiller, J. August 25, 2011

Plaintiff movesfor final approval of aclass action settlement involving allegedly defective
repossession notices Defendant Citizens Automobile Finance, Inc. (“CAF”) sent to Pennsylvania
automobile purchasers. Class counsel has also moved for attorneys' fees, reimbursement of costs
and expenses, and for an incentive award for Brian Cosgrove. After afairness hearing conducted

on August 18, 2011 pursuant to Federal Rule of Civil Procedure 23(e), the Court will grant these

motions.
BACKGROUND
A. Class Claims

Plaintiff filed thisaction on behalf of himself and similarly situated consumers, alleging that
CAF violated Pennsylvania law when it sent class members defective automobile repossession
notices after they fell behind on payments and had their cars repossessed. The class members all
entered into automobile finance contracts which stated, “[i]f the vehicle has been repossessed, you

may reinstate this Contract and the vehicle will be returned to you provided you pay al past due



payments or agree with us on mutually satisfactory arrangements, plus accrued late charges .. . .”
(Am. Compl. Exs. A, B [Cosgrove Finance Contracts].) Despite this language, CAF sent class
members notices that either demanded the entire amount due on the contract (not just past due
payments) or were sent no notice at all.

Under Pennsylvanialaw, “[€]very aspect of adisposition of collateral, including themethod,
manner, time, place and other terms, must be commercially reasonable.” 13 Pa Cons. Stat. §
9610(b). Furthermore, “a secured party that disposes of collateral under 8§ 9610 (relating to
disposition after default) shall send . . . areasonable authenticated notification of disposition.” 13
Pa. Cons. Stat. §9611(b). The PennsylvaniaUniform Commercial Code (“UCC”) does not define
“reasonable’ notice, but Pennsylvaniacourtsdefinetheterm by looking to statutesgoverning vehicle
finance and repossession. See Indus. Valley Bank and Trust Co. v. Nash, 502 A.2d 1254, 1263 (Pa.
Super. Ct. 1985). The relevant section of Pennsylvania's Motor Vehicle Sales Finance Act
(“MVSFA”") states:

[w]hen repossession of amotor vehicle, which isthe subject of aninstallment sale

contract, is effected otherwise than by legal process, the holder shall immediately

furnish the buyer with awritten ‘ notice of repossession’ . . . . [that] shall set forth

the buyer’s right as to reinstatement of the contract, if the holder extends the

privilege of reinstatement and redemption of the motor vehicle[and] shall contain

an itemized statement of the total amount required to redeem the motor vehicle.

69 Pa. Cons. Stat. § 623D; see Nash, 502 A.2d at 1263 (nothing that Article 9 and the MV SFA
should be construed together). The classallegesthat the repossession notices— or lack thereof —
ran afoul of the UCC because they did not properly set forth consumers' reinstatement rights, and

in many cases overstated consumers' obligations.

Pennsylvania law provides for recovery of statutory damages for failure to comply with



Article9. 13 Pa. Cons. Stat. § 9625(c)(2) states:

If the collateral isconsumer goods, a person that was a debtor or a secondary obligor
at the time a secured party failed to comply with this chapter may recover for that
faillurein any event an amount not lessthan the credit service charge plus 10% of the
principa amount of the obligation or thetime price differential plus 10% of the cash
price.

Accordingly, the class submits that damages are easily calculated by applying a uniform formula.
B. Class Composition
Upon considering Plaintiff’s unopposed class certification motion, the Court preliminarily
certified the following settlement class on June 20, 2011, which includes approximately 1,800
Pennsylvanians:

@ All personswho entered into aPennsylvaniaRetail Installment Sales
Contract (“RISC”) for the purchase and financing of amotor vehicle;

(b) Who purchased the vehicle primarily for consumer use;

(© Where the RISC was assigned to or the auto was otherwise financed
by Citizens Automobile Finance, Inc., or any similar name under
which Defendant did business (collectively, “ Citizens’);

(d) InwhichtheRISC stated in part, “if the vehicle has been repossessed,
you may reinstatethis Contract and thevehiclewill bereturnedto you
provided you pay al past dueinstallments. . .”;

(e Who had their vehicle(s) repossessed by or at the behest of Citizens;
and

()] Between March 25, 2005, and the date of the signing of this Order:
) were sent a notice of repossession or comparable post-

repossession noticeof planto sell property from CAF (“ Class
Notice”) which stated substantially as follows:

Q) “You may redeem the vehicle by paying the
entire amount you owe on the Contract (not
just past due payments) plus, to the extent
permitted by law, the cost of taking and
storing thevehicle, and other expensesthat we
incurred”; or

2 “State law may permit you to get it back
(redeem) [or “reinstate”’] by curing any
payment or other default(s) within the time
allowed in the cure notice. If state law does



C.

not permit you to cure your default(s) in this

manner, you may redeem the vehicle by

paying the entire amount you owe on the

contract (not just past due payments) . ..”; or
(i)  weresent no Class Notice at all.

Class Settlement

The significant terms of the class settlement are as follows:

1.

CAF has paid $2.9 million into a settlement fund, which will be used to pay
class members, class counsel fees and costs, and administration expenses.
Class members will receive a pro rata share of the settlement fund after the
deduction of court-approved attorneys' fees, costs, and administration.
CAF will release al class members with a post-repossession deficiency
balance claimed by CAF. The aggregate deficiency balances approximate
$7.75 million.

CAF will satisfy any outstanding monetary judgments it presently holds
against class membersrelated to claimed deficiency balancesdue. CAF will
useitsbest effortsensurethat any judgments previously entered against class
members have been satisfied or released.

CAF will cease al collection activity on any deficiency balance allegedly
owed by class members.

Subject to court approval, CAF will pay Cosgrove an incentive award of
$7,500.

130 days after the distribution of settlement fundsto the class, the residue of

the principal, if any, of any uncashed checks distributed shall be donated as



a cy pres distribution in equal parts to Community Lega Services of
Philadel phia and Mid-Penn Legal Services.

OnJune 27, 2011, in accordance with the Court’ s preliminary approval order, notice
of the proposed settlement was mailed to 1,853 class members whose named appeared in
CAF srecords. (Pl.’sMot. for Approval of Class Settlement Ex. 2 [Mulholland Aff.].) The
notice informed the class members of the terms of the settlement and informed class
members of their right to opt out of the settlement or object by July 30, 2011. To date, one
class member has requested exclusion and no member has objected. (Id.) On August 18,

2011, the Court held afairness hearing pursuant to Federal Rule of Civil Procedure 23(e).

. STANDARD OF REVIEW
A. Settlement Approval
In evaluating amotion for final approval of aclass action settlement, the court must
determinethat certification is appropriate under Federal Rules of Civil Procedure 23(a) and
(b), and that the settlement isfair to the classunder Rule 23(e). Inrelns. Brokerage Antitr.
Litig., 579 F.3d 241, 257 (3d Cir. 2009). Asthe Supreme Court has explained:
Confronted with arequest for settlement-only class certification, adistrict court need
not inquire whether the case, if tried, would present intractable management
problems, for the proposal isthat there be no trial. But other specifications of [Rule
23]-those designed to protect absentees by blocking unwarranted or overbroad class
definitions-demand undiluted, even heightened, attention in the settlement context.
Amchem Prods,, Inc. v. Windsor, 521 U.S. 591, 620 (1997). However, the court must apply

the class certification requirements of Rule 23(a) and (b) independently of its fairness

determination under Rule 23(e). Inre Prudential Ins. Co. Am. Sales Practice Litig. Agent



Actions, 148 F.3d 283, 308 (3d Cir. 1998).

To obtain certification under Rule 23, Plaintiff must satisfy all four requirements of
subpart (a) and one of the requirements of subpart (b). The requirements of subpart () are:
(1) numerosity (a “class [so large] that joinder of all members is impracticable’); (2)
commonality (“questionsof law or fact commontotheclass’); (3) typicality (named parties
clams or defenses “are typica ... of the class’); and (4) adequacy of representation
(representatives “will fairly and adequately protect the interests of the class’). Amchem
Prods, 521 U.S. at 613.

Plaintiffs seeks certification pursuant to Rule 23(b)(3). Under Rule 23(b)(3), the
court may certify a class upon a finding “that the questions of law or fact common to
members of the class predominate over any questions affecting only individua members
(“predominance’), and that a class action is superior to other available methods for the fair
and efficient adjudication of the controversy (“superiority”).

Rule 23(e) providesthat “[t]he claims, issues or defenses of a certified class may be
settled, voluntarily dismissed, or compromised only with the court’ sapproval.” Theruleis
meant “to protect the unnamed members of the class from unjust or unfair settlements.”
Ehrheart v. Verizon Wireless, 609 F.3d 590, 592-93 (3d Cir. 2010). Thecourt “actsasa
fiduciary, guarding the claims and rights of the absent class members.” 1d. at 593.

B. Attorneys Fees

Federa Rule of Civil Procedure 23(h) provides, “[i]n a certified class action, the
court may award reasonabl e attorney’ s fees and nontaxabl e costs that are authorized by law

or by the parties’ agreement.” Inthiscase, the settlement agreement contemplates an award



of up to $1.25 million.
1.  DISCUSSION

A. Class Certification

As set forth below, the Court holds that the class meets the requirements of Rule 23
and will certify the settlement class.

1. Rule 23(a)

Thefirst requirement for aclass action isthat “the classis so numerous that joinder
of al members is impracticable.” Fed. R. Civ. P. 23(a)(1) While no magic number
demonstrates that the numerosity requirement is satisfied, a class of more than forty is
generally considered sufficient. Sewart v. Abraham, 275 F.3d 220, 226-27 (3d Cir. 2001).
Here, numerosity is satisfied because the class has over 1,800 members.

The commonality requirement of Rule 23(a)(2) ismet “if the named plaintiff shares
at least one question of fact or law with the grievances of the prospective class.” Baby Neal
v. Casey, 43 F.3d 48, 55 (3d Cir. 1994). Here, Plaintiff has advanced multiple common
factual and legal questions, including whether CAF' s notice was unreasonable under the
UCC, whether classmemberswere sent anoticethat accurately represented therei nstatement
termsof their contracts, and how damagesareto beawarded. Accordingly, thecommonality
requirement is satisfied.

The typicality inquiry of Rule 23(a)(3) assesses whether the named plaintiffs have
incentivesthat align with those of absent class members so that the absentees’ interestswill
be fairly represented. Georgine v. Amchem Prods., Inc., 83 F.3d 610, 631 (3d Cir. 1996).

Thisrequirement “isintended to preclude certification of those caseswherethelegal theories



of the named plaintiffs potentialy conflict with those of the absentees by requiring that the
common claims are comparably central to the claims of the named plaintiffsasto theclaims
of the absentees.” Baby Neal, 43 F.3d at 57. Inthiscase, Cosgrove' s claimsand the class
members clams are predicated on the same or similar contract language regarding
reinstatement rights. Accordingly, Cosgrove has suffered harm “as a result of this same
classwide conduct that injured the absentee class members,” and typicality is satisfied. See
In re Prudential, 148 F.3d 283 at 312.

Lastly, the adequacy of representation requirement of Rule 23(a)(4) “considers
whether the named plaintiffs’ interests are sufficiently aligned with the absentees’, and it
tests the qualifications of the counsel to represent the class.” In re Community Bank of N.
Va., 418 F.3d 277, 303 (3d Cir. 2005). Here, theclassisrepresented by counsel experienced
in litigating class actions, and there is nothing to suggest that Cosgrove has any interests
antagonisticto the class. Thus, the adequacy of representation requirement is al so satisfied.

2. Rule 23(b)(3)

Both requirements of Rule 23(b)(3) are satisfied. The predominance requirement
“tests whether proposed classes are sufficiently cohesive to warrant adjudication by
representation.” Amchem, 521 U.S. at 623. To satisfy this requirement, a plaintiff must
establish that “common proof will predominate with respect to each of [the elements of his
clam].” Behrend v. Comcast Corp., 264 F.R.D. 150, 156 (E.D. Pa. 2010). Here, the
“common proof” isthat all classmembershad acontractual reinstatement right and received
deficient repossession notices or no notices at all, all of which can be established with

available documentary evidence. Moreover, the calculation of damages under 13 Pa. Cons.



Stat. § 9625(¢) is uniform and may be calculated on a classwide basis. (See Pl.’s Mot. for
Class Cert. Ex. F [Expert Report of David Glusman, CPA].)

A class action is superior to other avail able methods where a class resol ution of the
common issuesamong classmembers* outwei ghsthe difficultiesin management of separate
and individual claims, and allows access to the courts for those who likely would not gain
such access standing aone — particularly in light of the relatively modest amount of
statutory damages.” Serrano v. Serling Testing Sys., Inc., 711 F. Supp. 2d 402, 413 (E.D.
Pa. 2010). Here, statutory damages are relatively modest, and the burden of managing over
1,000 separate actions would be substantial. Accordingly, the predominance requirement is
satisfied.

B. Fairness of the Settlement

Under Rule 23(e), a district court must make findings as to each of nine factors
articulated in Girsh v. Jepson, 521 F.2d 153 (3d Cir. 1975), in order to approve a settlement
asfair, reasonable, and adequate. Inre Pet Food Prods. Liab. Litig., 629 F.3d 333 (3d Cir.
2010). The Girsh factors are:

(1) the complexity, expense and likely duration of the litigation; (2) the reaction of

the class to the settlement; (3) the stage of the proceedings and the amount of

discovery completed; (4) the risks of establishing liability; (5) the risks of
establishing damages; (6) the risks of maintaining the class action through thetriad;

(7) the ahility of the defendants to withstand a greater judgment; (8) the range of

reasonabl eness of the settlement fund in light of the best possiblerecovery; [and] (9)

the range of reasonableness of the settlement fund to a possible recovery in light of

all the attendant risks of litigation.

Girsh, 521 F.2d at 157. If appropriate, a court must also make findings as to factors

articulated in In re Prudential, which are:



[ T]he maturity of the underlying substantive issues, as measured by experience in

adjudicating individual actions, the devel opment of scientific knowledge, the extent

of discovery on the merits, and other factors that bear on the ability to assess the

probable outcome of atria on the merits of liability and individual damages; the

existence and probable outcome of claims by other classes and subclasses; the

comparison between the results achieved by the settlement for individual class or

subclass members and the results achieved—or likely to be achieved—for other

claimants; whether class or subclass members are accorded theright to opt out of the

settlement; whether any provisions for attorneys’ fees are reasonable; and whether

the procedure for processing individual clams under the settlement is fair and

reasonable.
Pet Food Prods., 629 F.3d at 350-51.

1 The complexity, expense and likely duration of the litigation

This factor “captures the probable costs, in both time and money, of continued
litigation.” InreWarfarin Sodium Antitr. Litig., 391 F.3d 516, 535-36 (3d Cir. 2004). This
case was filed over two years ago and encompasses a class period stretching back to 2005.
CAF continues to deny liability, and absent this settlement, this case could result in
significant expendituresfor both sides, and recovery for the classmay lie only in the distant
future, if at al. Accordingly, this factor favors approval of the settlement.

2. The reaction of the class to the settlement

Given that only one class member has requested exclusion and that no member has
objected, thisfactor weighsinfavor of approval. See Stoetzner v. U.S. Seel Corp., 897 F.2d
115, 118-19 (3d Cir. 1990) (noting that this factor strongly favored settlement where “only

twenty nine” of 281 class members objected).

3. The stage of the proceedings and the amount of discovery completed

10



Consideration of the third factor ensures that the parties have an “adequate
appreciation of the merits of the case” before settlement. SeelnrePrudential, 148 F.3d at
319. Here, the settlement comes two years after the case was filed, only after substantial
discovery was completed, and the parties contested the issue of class certification and the
case' s underlying merits. CAF ultimately produced the files of over 3,000 consumers, and
Plaintiff deposed seven CAF representatives. (Pl.’sMot. Ex. 6 [Certification of Cary Flitter,
Esq.] 124.) The Court determinesthat the parties reached settlement with afull appreciation
of the strengths and weaknesses of their respective cases. This factor weights in favor of
approval.

4, The risks of establishing liability and establishing damages

The fourth and fifth Girsh factors “ survey the possible risks of litigation in order to
balance the likelihood of success and the potential damage award if the case were taken to
trial against the benefits of an immediate settlement.” In re Prudential, 148 F.3d at 319.
Plaintiff maintains that the case for liability is very strong, but CAF has asserted various
defenses, including lack of jurisdiction under the Class Action Fairness Act. The Court
agreesthat Plaintiff’s case for liability is compelling, and that damages cal culations would
berelatively straightforward. However, CAF hasargued itisentitled to set off the deficiency
balances certain class members owed after the sale of their vehicles. Approving this
settlement now, which includes relief from deficiency balances, will enable those class
membersto obtain relief that would be otherwise uncertain. The Court concludesthat these
factorsweigh in favor of approval.

5. The risks of maintaining the class action through the trial

11



Here, the Court notes that CAF initially opposed certification, and if this case
proceeded to trial, may seek to decertify at that stage. 1d. at 321. (noting that “[u]nder Rule
23, adistrict court may decertify or modify a class at any time during the litigation if it
proves to be unmanageable.”) However, the Court concludes that the class would likely
withstand such certification challenges. The Court finds that this factor is neutral.

6. The ability of the defendants to withstand a greater judgment

There is no indication that CAF will not be able to withstand a greater judgment.
However, thisfactor does not necessarily weigh against approval. See Reibstein v. Rite Aid
Corp., 761 F. Supp. 2d 24, 254-55 (E.D. Pa. 2011); Bonett v. Educ. Debt Servs,, Inc, Civ. A.
No. 01-6528, 2003 WL 21658267, at * 7 (E.D. Pa. May 9, 2003). The Court findsthat this
factor is neutral.

7. Reasonabl eness of the settlement in light of the best possiblerecovery
and in light of all the attendant risks of litigation

Thelast two Girsh factors assess “the present val ue of the damages plaintiffswould
likely recover if successful, appropriately discounted for the risk of not prevailing . . .
compared with the amount of the proposed settlement.” In re Prudential, 148 F.3d at 322.
Here, the settlement provides for $2.9 million in cash to be distributed to the class, less
attorneys’ fees and other expenses, along with up to $7.75 million in debt forgiveness.
Plaintiff submits that the best possible recovery to the class would be $11,442,275, the
aggregate statutory damages of the 1,853 class members, and notes that the value of the
settlement comes close to thisamount. Other courts have included debt forgiveness as part

of a settlement fund, see, e.g., Holman v. Sudent Loan Xpress, Inc,. Civ. A. No. 08-305,

12



2009 WL 4015573, at *5 (M.D. Fla. 2009), but the Court does not consider this a non-
monetary award, such as a coupon, that “deserve|s| careful scrutiny to ensure that it ha[s]
actua value to the class.” See Fed. R. Civ. P. 23, Advisory Committee's Note; Synfuel
Techs,, Inc. v. DHL Express (USA), Inc., 463 F.3d 646, 653-55 (7th Cir. 2006). The Court
finds that debt forgiveness provides a valuable award to class members. Although it is not
easily quantifiable, CAF's additional obligation to correct negative entries on class
members’ credit reports in tangible and adds value to the settlement. Accordingly, the last
two factors weigh in favor of approval.
8. Additional Prudential factors

The Court concludes that none of the other factors articulated in Prudential weigh
against approval, and that one of the factors — whether the procedure for processing
individual claims under the settlement is fair and reasonable — weighs in favor. Class
membersare not required to submit claim forms, and will simply receive checksfor their pro
rata share of the $2.9 million in cash (around $870 each), less attorneys fees and other
expenses. (SeePl.’s Mot for Approva 22).

9. Cy pres

Finally, the settlement provides that the residue of unclamed checks shall be
distributed on a cy pres basis to Community Legal Services of Philadelphia and Mid-Penn
Legal Servicesin equal shares. Both organizations provide consumer credit education and
similar services. (Pl.”s Mot. for Approval 23.) The Court finds these are worthy cy pres
recipients, as they will help to redress the types of wrongs aleged in this litigation. See

Perry v. FleetBoston Fin. Corp., 229 F.R.D. 105, 117 (E.D. Pa. 2005) (discussing the

13



appropriateness of cy pres distribution in consumer credit class actionsinvolving relatively
small individual recoveries).

C. Attorneys Fees

ClassCounsdl seeks$1.25millioninattorneys' fees, which representsapproximately
11.7% of the settlement fund, including debt relief, but before considering the value of credit
repair. For the reasons stated below, the Court finds that counsel’ s requested fee award is
reasonable.

There are two methods for calculating attorneys fees in a class action: the
percentage-of -recovery method and the lodestar method. Inre Prudential, 138 F.3d at 333.
In common fund cases such as this one, the percentage-of-recovery method is preferred,
whichis*isdesigned to allow courts to award fees from the fund in amanner that rewards
counsel for success and penalizes it for failure.” 1d. When assessing a motion for a fee
award under the common fund paradigm, the Third Circuit hasidentified factorsto consider
to assess the reasonableness of an attorneys’ fee award. These include:

(1) the size of the fund created and the number of beneficiaries, (2) the presence or

absence of substantial objections by members of the class to the settlement terms

and/or fees requested by counsel, (3) the skill and efficiency of the attorneys
involved, (4) the complexity and duration of the litigation, (5) the risk of
nonpayment, (6) theamount of time devoted to the case by plaintiffs’ counsdl, (7) the
awardsin similar cases, and (8) the percentage fee that would have been negotiated
had the case been subject to aprivate contingent fee arrangement at the time counsel
was retained.

In re Diet Drugs Prod. Liab. Litig., 582 F.3d 524, 541 (3d Cir. 2009) (citing Gunter v.

Ridgewood Energy Corp., 223 F.3d 190, 195 (3d Cir. 2000)). The Gunter factors “are not

to beapplied in arigid, formulaic manner, but rather acourt must weigh theminlight of the

14



facts and circumstances of each case.” Moorev. Comcast Corp., Civ. A. No. 08-773, 2011
WL 238821, at * 4 (E.D. Pa. Jan. 24, 2011). The Third Circuit has also encouraged district
courtsto “cross-check” a percentage fee award using the lodestar method in order to ensure
counsel are not overcompensated. See Inre Prudential, 148 F. 3d at 333.
1. The size of the fund and the number of beneficiaries
Asnoted above, the common fund consistsof $2.9 millionin cash and approximately
$7.75millionin debt forgiveness. If the Court approvesfeesasrequested, each of over 1,800
class members will receive a check for approximately $870. Additionally, relief from
deficiency balances averages around $4,180 per class member. Thisfavor weightsin factor
of the requested award.
2. The presence or absence of substantial objections by class members
“ The absence of large numbers of objectionsmitigates against reducing feeawards.”
In re Cendant Corp., 232 F. Supp. 2d 327, 337 (D.N.J. 2002). As noted above, there have
been no objections to the settlement. This factor weighsin favor of the award.
3. The skill and efficiency of the attorneys involved and the complexity
and duration of the litigation
“The skill and efficiency of class counsel is measured by the quality of the result
achieved, the difficulties faced, the speed and efficiency of the recovery, the. . . experience
and expertise of the counsel, the skill . . . with which counsel prosecuted the case and the
performance. . . of opposing counsel.” Bredbenner v. Liberty Travel, Inc., Civ. A. No. 09-
905, 2011 WL 1344745, at *15 (D.N.J. Apr. 8, 2011). Here, class counsel obtained

substantial benefitsfor alarge number of Pennsylvania consumers after two years of active

15



litigation. Additionally, class counsd is highly experienced, having successfully litigated
numerous consumer classactions. (SeePl.’sMot. Ex. 7 [Certification of Theodore Lorenz,
Esq.] 1 11.) Class counsel submitted high-quality work to the Court throughout this
litigation, and they pursued the casevigorously against ableopposing counsel. Thesefactors
weigh in favor of the award.
4, The risk of nonpayment
In assessing this factor, courts consider the defendant’s ability to withstand an
adverse judgment and the risks of establishing liability at trial. Bredbenner, 2011 WL
1344745, at *20. Although there is nothing to suggest that CAF would not be able to
withstand a judgment, establishing liability — at trial or ultimately on appeal — is never
guaranteed. Additionally, the Court notes that counsel undertook representation on a
contingent fee basis and bore all the costs of litigation, investing substantial resources
without any assurance of payment. Thisfactor weighsin favor of theaward. Seeid. (noting
that a contingent fee arrangement adds to the risk of nonpayment).
5. The amount of time devoted to the case by plaintiffs counsel
Over the course of two years, counsel have spent approximately 1,640 hourson this
case. Thisamount of time is significant, but not excessive; counsel engaged in extensive
research, discovery, motion practice, and settlement negotiations. This factor weights in
favor of the award.
6. Awardsin similar cases
In the Third Circuit, fee awards in common fund cases generally range from 19% to

45% of the fund. Id. at *21. Here, the settlement fund comprises $10.65 million before

16



considering the benefit of credit repair. Counsel seek approximately 11.7% of thefund. The
amount sought is below the range often approved. Additionaly, counsel was recently
awarded $925,000inavery similar classactionlitigation invol ving automobil erepossession
notices. See Order for Final Judgment and Dismissal, Hartt v. Flagship Credit Corp, Civ.
A. No. 10-822, (E.D. Pa. Apr. 5, 2011), ECF No. 46. The Court finds an award of $1.25
million reasonable in this case.
8. The percentage fee that would have been negotiated had the case
been subject to a private contingent fee arrangement

Contingency fees representing 25% to 30% of recovery are typical in contingency
matters. In re Ikon Office Solutions, Inc., Sec. Litig., 194 F.R.D. 166, 194 (E.D. Pa. 2000)
(collecting cases). Giventhat counsdl isrequesting an award of only 11.7% of the settlement
fund, this factor weighsin favor of approval.

0. Lodestar cross-check

“The lodestar award is calculated by multiplying the number of hours reasonably
worked on aclient’s case by areasonable hourly billing rate for such services based on the
given geographical area, the nature of the services provided, and the experience of the
attorneys.” Inre Rite Aid Corp. Sec. Litig., 396 F.3d 294, 305 (3d Cir. 2005). Counsel
worked over 1,600 hours at rates between $555 per hour and $160 per hour, yielding a
lodestar of approximately $584,000. (See Pl.’s Mot. Ex. 6 [Flitter Certification] { 23.)

In assessing whether rates are reasonabl e, courts assessthe experienceand skill of the
attorneysand look at the market ratesin the relevant community. Chakejian v. Equifax Info.

Servs, LLC, Civ. A. Nos. 07-2211, 10-3574, 10-3575, 2011 WL 2411109, at *13 (E.D. Pa.
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June 15, 2011). Class counsel is highly experienced in consumer class actions and, as
already noted, has consistently submitted excellent work to the Court. The Court finds class
counsel’s rates reasonable. See Hartt, ECF No. 46 (approving the same rates for class
counsel).

When examining whether the number of hoursexpended isreasonable, the court must
ensurethat counsel neither spend excessivetime on the case nor use highly-priced attorneys
for matters properly delegated to |ess experienced attorneys or staff. 1d. Giventhiscase's
duration and complexity, the Court finds that the hours expended were not excessive.
Additionally, significant hours were delegated to less expensive attorneys. (See Flitter
Certification 1 23.)

Here, the lodestar multiplier — the ratio of the requested award and counsel’s
lodestar — is 2.14, which is well within the range approved in similar cases. Seelnre
Prudential, 148 F.3d at 341 (noting that multipliersfrom oneto four are frequently awarded
incommon fund casesinthe Third Circuit); Bradburn Parent Teacher Sore, Inc.v. 3M, 513
F. Supp. 2d 322, 341 (E.D. Pa. 2007) (approving a 2.5 lodestar multiplier).

D. I ncentive Award

Awards to class representatives lie within the discretion of the Court and may be
awarded for the benefit conferred ontheclass. Factors courts examinewhen assessing such
awards include the risks to the representative, his involvement in the litigation, and the
degreeto which he benefitted asaclassmember. Hall v. Best Buy Co., 274 F.R.D. 154, 173
(E.D. Pa. 2011). Here, counsel maintains that Cosgrove was extensively involved at every

step of this case, including reviewing and critiquing the settlement agreement. The Court
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also finds that Cosgove' s pro rata share of the settlement is insufficient to compensate him
for his efforts. Anincentive award of $7,500 is reasonable.

E. Costs

“Counsel in common fund casesis entitled to reimbursement of expensesthat were
adequately documented and reasonably and appropriately incurred in the prosecution of the
case.” Inre Cendant Corp., 232 F. Supp. 2d 327, 343 (3d Cir. 2002). Here, counsel have
documented $14,073 in appropriate costs, to be reimbursed from the $2.9 million cash fund.
(Flitter Certification 126.) Thisrequest isin accordance with the settlement agreement and

is reasonable.

V. CONCLUSION
For the reasons stated above, the Court grants final certification of the class, and
finds that the settlement and the proposed fee award are fair, reasonable, and adequate

pursuant to Rule 23(e). An appropriate Order will be docketed separately.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN K. COSGROVE, on behalf
of himself and all otherssimilarly

Situated, :
Plaintiffs, : CIVIL ACTION

V.
CITIZENSAUTOMOTIVE

FINANCE, INC,, : No. 09-1095
Defendant. :

ORDER CERTIFYING SETTLEMENT CLASS, APPROVING CLASSACTION
SETTLEMENT, AND AWARDING COUNSEL FEES

AND NOW, this 25" day of August, 2011, upon consideration of Plaintiff’s
Motion for Final Approval of Class Settlement, Plaintiff’s Motion for the Award of
Attorney’ s Fees and Costs, and following a hearing conducted on August 18, 2011, itis
hereby ordered that the motions (Document Nos. 90 and 91) are GRANTED because the
Court finds the settlement fair, reasonable, and adequate under Rule 23.

The Court hereby finds and further ORDERS:

1 NoticetotheClass: Noticeto the Class hasbeen provided by the Settlement

Administrator pursuant to this Court’s Order of Preliminary Approval, as attested to by the
Affidavit of the Settlement Administrator. The noticegivento membersof the Classby first
classmail constituted due and sufficient notice of the settlement and the matters set forthin
said notices to all persons entitled to receive notice, and fully satisfies the requirements of

due process and Fed. R. Civ. P. 23(c) and 23(e).
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2. Settlement Approved: The proposed settlement set forth in the parties

Settlement Agreement, acopy of which wasfiled withthe Motion for Preliminary Approval,
isfair, reasonable, adequate and in the best interests of the Class. The termsin this Order
shall be interpreted in accordance with the definitions in the Settlement Agreement. All
aspects of the Settlement Agreement are approved. The Class Representative’ s individual
settlement award of $7,500 is approved.

3. Class Counsel Feesand Expenses. The Court hasreviewed the application

for Class Counsel fees and expenses, and the documentation submitted in support.
Consistent with the criteriaset forthin F. R. Civ. P. 23(h), and established law providing for
payment of reasonable counsel fees and expenses to class counsel from a common fund
created for the benefit of the Class, the Court finds the value of cash and aggregate
forgiveness of debt claimed due from default and repossession, is valued in excess of
$10,650,000.00, not including the valuable equitable relief of credit report correction.

The request for award of fees to Class Counsel in the sum of $1,250,000.00 is
approved asfair and reasonableinlight of all thefactorsto beconsidered. Thefeesrepresent
approximately 11.7% of the value of the settlement excluding the value of the credit report
reparation, which the Court finds of considerable value to the Class. The lodestar cross-
check is appropriate. Litigation expenses of Class Counsel have been adequately
documented and were reasonable and necessary for effective prosecution of the case.
Expenses are approved in the requested sum of $14,073.00. Costs and counsel fees may be

paid from the Settlement Fund.
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4. Dismissal and Related M atters:

a The claims of all members of the Class, except that of the one class
member who excluded herself from the Class pursuant to Paragraph 4.03 of the Settlement
Agreement, are hereby dismissed with prejudice, on the merits and without costs to any
party. The Court acknowledgesthe exclusion of Helen M. M okshefski, who will not be part
of the Class. Ms. Mokshefski’s exclusion request was submitted as Exhibit 2.B. to the
Motion for Final Approval.

b. Mr. Cosgrove, on hisown behalf and on behalf of each ClassMember,
by operation of this release and the judgment, hereby shall be deemed to have fully, finaly
and forever rel eased, settled, compromised, relinquished, and discharged with prejudice any
and al of the Released Persons of and from any and all Settled Claims, and shall be forever
barred and enjoined from instituting or further prosecuting, in any forum, including but not
limited to any state or federal court or arbitration, administrative or other proceeding, any
Settled Claim as defined in the Settlement Agreement.

C. Mr. Cosgrove, on hisown behalf and on behalf of each ClassMember,
has acknowledged that he is aware that he may hereafter discover facts in addition to or
different from those which he or she now knows or believes to be true with respect to the
subject matter of this Release, but that it ishisintention to, and he or sheis hereby deemed,
upon the effective date of the Settlement Agreement, to fully, finally and forever settle and
release any and all of the Released Persons from any and all Settled Claims, known or

unknown, suspected or unsuspected, contingent or matured, which now exist, may hereafter
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exist, or may heretofore have existed, without regard to the subsequent discovery or
existence of such different or additional facts.

d. Mr. Cosgrove, on hisown behaf and on behalf of each ClassMember,
has acknowledged and agreed that he cannot raise any Settled Claim as a defense to any
action brought by a Released Person against them in connection with an action seeking
repayment of an obligation other than an obligation waived under the Settlement Agreement.

e On the Effective Date of the Settlement Agreement, solely by
operation of law and pursuant to the Settlement Agreement, CAF shall be deemed to have
released, settled, compromised, relinquished and discharged with prejudice all Class
Members with a Deficiency Balance, including the Class Representative, their agents,
attorneys, heirs and assigns, from any and al claims, liens, demands, causes of action,
obligations, damages, judgments and liabilities of any nature whatsoever, known or
unknown, that they have had in the past, or now have, or may havein the future against the
ClassMember arising from or rel ated to the motor vehicleinstallment sale contractstowhich
the ClassMembersaresignatories. CAF and itsagents are hereby enjoined from any further
attempts to collect such monies from Class Members. This release shall not apply to any
Class Member who reinstated their contract or reclaimed and/or obtained the return of their
vehiclefollowing repossession and/or who does not appear on the records of CAF asowing
a Deficiency Balance.

f. Inlight of the notice given to the Class Members, the Plaintiff and all
ClassMemberswho did not exclude themsel ves shall be bound by the Settlement Agreement

and all of their Settled Claims shall be dismissed with prejudice and released.
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5. Cy Pres. The Court approves as cy pres beneficiaries Community Lega
Services of Philadelphia and Mid-Penn Legal Services. The Funds remaining after
distribution of the Settlement Fund to Class Members, for Class Counsel fees and for
administration expenses, plus interest accrued on the Settlement Fund, if any, shall be
distributed by the Settlement Administrator in equal shares to said beneficiaries.

6. Continuing Jurisdiction. Consummation of the settlement shall proceed as

described in the Settlement Agreement and the Court hereby specifically retainsjurisdiction
of thismatter in order to resolve any disputes which may arisein the implementation of the
Settlement Agreement or the implementation of this Final Judgment and Order. The Court
retains continuing jurisdiction for purposes of supervising the implementation of the

Settlement Agreement and supervising thedistribution and al ocation of the Settlement Fund.
Final judgment shall be entered as provided herein.

Berle M. Schiller, J..
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