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. I NTRODUCTI ON

Plaintiff Charles E. Cuttic (“Plaintiff”) conmmenced
this action as a putative collective action! agai nst Defendants,
Crozer-Chester Medical Center (“CCMC' or “Defendant”), Crozer-
Keystone Health System Del aware Menorial Hospital, Taylor
Hospital, Springfield Hospital, Comrunity Hospital, and Crozer-
Keystone Health Network. Pursuant to this Court’s Decenber 27,
2010 Order, all clainms have been dism ssed as to Crozer-Keystone
Health System Del aware Menorial Hospital, Taylor Hospital,
Springfield Hospital, Community Hospital, and Crozer-Keystone

Heal th Network. Consequently, the only Defendant remaining in

! Notices of the putative collective action were sent to

all putative collective action nenbers, but no additional nenbers
opted into the lawsuit. As such, only Plaintiff’s particular
circunstances are before the Court.



this case is CCMC

Plaintiff’s conplaint alleged that Defendant viol ated
the Fair Labor Standards Act of 1938 (“FLSA’), 29 U S.C 8§
207(a), by not conpensating himat a rate of one-and-a-half tines
his regular hourly pay for all hours worked in excess of forty
hours. Defendant, however, contended that Plaintiff is not
entitled to overtime paynent because he falls into the FLSA s
bona fide professional exenption because Plaintiff serves as a
Physician’s Assistant (“PA’).2 Following the parties’ notions
for summary judgnment, the Court ruled that Plaintiff is not an
exenpt bona fide professional as defined by the Departnent of

Labor’s (“DOL") regulations interpreting this phrase.® As such,

2 | ndi vi dual s enpl oyed “in a bona fide executive,

adm ni strative, or professional capacity” are exenpt fromthe
FLSA's overtinme requirenents and need not receive overtine wages.

29 U.S.C. § 213(a)(1).

3 The first definition of “bona fide . . . professional”
is found in 29 CF.R 8 541.300. This definition requires that
the enpl oyee neet certain salary and job duties requirenents in
order to be deened exenpt fromthe FLSA's overtinme requirenents.
The second definition of “bona fide . . . professional” is found
in 8 541.304. This exenption provides:

(a) The term enpl oyee enpl oyed in a bona fide
prof essi onal capacity in section 13(a)(1l) of
the Act also shall mean: (1) Any enpl oyee who
is the holder of a wvalid |license or
certificate permtting the practice of |aw or
medi cine or any of their branches and is
actually engaged in the practice thereof;

(b) In the case of nedicine, the exenption
appl i es to physicians and ot her practitioners
licensed and practicing in the field of

2



the Court concluded that Plaintiff is entitled to overtinme pay.
Def endant asks the Court to reconsider the Court’s

Order granting Plaintiff’s notion for summary judgnent.

Al ternatively, Defendant requests that this Court certify the

Order granting Plaintiff’s notion for summary judgnent for

interlocutory appeal. For the reasons set forth below, the Court

wi |l deny both of Defendant’s requests.

1. MOTI ON FOR RECONSI DERATI ON

Def endant noves for reconsideration, arguing that the
Court should vacate its prior Order to correct a clear error of
| aw and avoid a manifest injustice. Defendant makes four
argunments in support of this notion: (1) the Court erred by

focusing its analysis on PAs generally rather than focusing

nmedi cal science and healing or any of the
nmedi cal specialties practiced by physicians or
practitioners. The term physicians includes

medi cal doctors i ncl udi ng genera
practitioners and specialists, osteopathic
physi ci ans (doctors of ost eopat hy),
podi atrists, dentists (doctors of dental
medi ci ne), and optonetrists (doctors of
optonetry  or bachel ors  of science in
optonetry).

(d) The requirenments of 541.300 and subpart G
(salary requirements) of this part do not
apply to the enployees described in this
section.

29 C.F. R 8§ 541.304.



specifically on the nature of Plaintiff’s enploynent; (2) the
Court erred by relying on the 1973 version of the regul ations
interpreting the bona fide professional exenption rather than the

anended regul ations; (3) the Court’s reliance on Belt v. Entare,

Inc., 444 F. 3d 403 (5th Cr. 2006) is inappropriate because
Pl ai ntiff unanbi guously neets the requirenents of 29 CF. R 8§
541.304; and (4) the Court failed to give all parts of the
rel evant regul ati on neaning. The Court will address each of

Def endant’s argunents in turn.

A Legal Standard

The purpose of a notion for reconsideration is “to
correct manifest errors of law or fact or to present newy

di scovered evidence.” Mx's Seafood Café ex rel. Lou-Ann, Inc.

V. Quinteros, 176 F.3d 669, 677 (3d Cr. 1999). A notion for

reconsi deration should be granted if the noving party
establishes: “(1) an intervening change in controlling law, (2)
the availability of new evidence; or (3) the need to correct

clear error of law or prevent manifest injustice.” Lazaridis v.

Wehner, 591 F.3d 666, 669 (3d Cr. 2010).

B. The Court Engaged in an Adequate Factual
| nqui ry

Def endant first contends that the Court overl ooked the



“cardinal rule” for determning the status of an enpl oyee by
focusing on PAs generally and ignoring a case-specific analysis.
Def endant argues that the undi sputed facts establish that
Plaintiff falls within 8 541. 304 because Plaintiff is a
“practitioner[] licensed and practicing in the field of nedical
science.” (Mdt. For Recons. 3.) Defendant’s argunent overl ooks
the Court’s exam nation of facts relevant to this case and the
Court’s analysis of 8§ 541. 304.

The DOL’s regul ations state that “[a] job title is
insufficient to establish the exenpt status of an enployee. The
exenpt or nonexenpt status of any particul ar enpl oyee nust be
determ ned on the basis of whether the enployee’'s salary or
duties neet the requirenents of the regulations.” 29 CF.R 8§
541.2. The Third Crcuit enphasized the inportance of this
principle in Smth v. Johnson & Johnson, 593 F.3d 280 (3d Cr

2010).“4 See 593 F.3d at 283 n.1 (focusing on “the specific facts

4 In Snmith, the court examined the job duties of
a pharnmaceutical representative and ruled that the plaintiff was
exenpt fromthe requirenments of the FLSA because the plaintiff

was enployed in a “bona fide . . . admnistrative capacity.”
Smth, 593 F.3d at 283-85. The Smith court |ooked to the
definition of “bona fide . . . admnistrative capacity” as

el aborated by the regulations. 1d. at 284. 1In Smth, the court

exam ned plaintiff’s testinony and found that plaintiff nmet the
sal ary requirement and duties requirenments of the DOL’s
definition of an enployee engaged in a “bona fide . .
adm nistrative capacity.” |d. at 285. In finding t hat pl ai ntiff
was exenpt fromthe FLSA, the court relied on a regul ation
simlar to 8 541.300. The regulation at issue in Smth provided
that an individual shall be deened to be enployed in a “bona fide
: adm ni strative capacity” if he or she receives a certain
salary and engages in particular primary duties. |d. at 284

5



devel oped in discovery”). Defendant argues that the Court shoul d
have sinply | ooked at all the facts and concluded that Plaintiff
falls within the definition of a “bona fide . . . professional,”
as described in 8§ 541. 304, because he is licensed to practice
nmedi ci ne, in Pennsylvania, under the supervision of a physician.
(Mot. for Recon. at 4.)

In this case, the Court engaged in an adequate factual
exam nation of Plaintiff’s position. The Court exam ned
Plaintiff’s job duties, education, and professional |icensing.

See Cuttic, 760 F. Supp. 2d at 515 (exam ning the specific nature

of Plaintiff’s enploynent). It was unnecessary to el aborate on
Plaintiff’s job duties because the dispute between the parties
did not center on Plaintiff’s job duties. See Smith, 593 F. 3d at
284 (discussing plaintiff’s job duties as explicitly required by
the test set forth in 29 CF. R 8 541.200). Rather, the parties
di sputed the neaning of § 541.304. Specifically, the parties

di sputed whether Plaintiff qualifies as an individual who holds a
license that allows himto “practice nedicine” as described in §
541.304 given that his license is subject to the caveat that he

is only allowed to practice nedicine under the supervision of a

physician. See Cuttic, 760 F. Supp. 2d at 515 (citing

(citing 29 CF.R 8 541.200). The regulation at issue in this
case, however, differs fromthat in Smth and 8§ 541. 300 because
it does not explicitly require the exam nation of job duties.

6



Plaintiff’s deposition).?® Unlike Smth, the dispute did not
center solely on Plaintiff’'s salary and duties. Under these

ci rcunstances, the Court found that Plaintiff’s possession of a
license to practice nedicine under physician supervision was not
di spositive of his exenpt or non-exenpt status. Based on the

af orenenti oned, the Court adequately considered all facts

rel evant to the dispute at hand.

C. The Court Properly Interpreted the 2004 Requl ati ons And
Correctly Relied Upon Applicable Law

Def endant next argues that the Court overl ooked the
2004 anmendnents to the DCOL regul ations and asserts that the
Court’s reliance on Belt is msplaced. Defendant al so reasons
that the Court’s interpretation of the 2004 regul ations is

“legal | y unsupportable,” because it renders | anguage within §

541. 304 superfl uous.

1. The Court Did Not Overl ook the 2004
Anendnent s

Def endant clainms that the Court erroneously relied on

29 CF.R 8 541.314,°% the 1973 reqgul ation that preceded 8§

° In Pennsylvania, a PA “practices nedicine with

physi ci an supervision,” 49 Pa. Code 8 18.151(a), and “shall be

consi dered the agent of the supervising physician in the

performance of all practice-related activities.” [d. §

18. 151(e).
6 Section 541. 314 of the 1973 regul ati ons provides, in

rel evant part:



541.304. Although the Court briefly discussed the 1973 version
of the regulation, it only did so to interpret the |anguage found
in 8 541. 304 and to place that |anguage in context. |In
particular, the Court exam ned 8 541.314 to highlight the DOL’ s
continued refusal to exenpt hourly-conpensated PAs fromthe
FLSA's overtine requirenments. Quttic, 760 F. Supp. 2d at 518-19;

see also Belt, 444 F.3d at 414 (citing 2004 anendnents to DOL

regul ations to support its analysis although the case was based

on the 1973 regul ations).

Exception for physicians, |awers, and teachers.

(a) . . . The exception applies only to the
traditional professions of |aw, nedicine, and
teaching and not to enployees in rel ated

prof essi ons which nerely serve these

pr of essi ons.

(b) I'n the case of nedicine:

(1) . . . The term physicians neans nedica
doctors including general practitioners and
speci al i sts, and osteopat hi ¢ physi ci ans.

QO her practitioners in the field of
medi cal science and healing may include
podiatrists . . ., dentists . . .,
optonetrists .

(2) [onitted]

(3) In the case of nedical occupations, the
exception fromthe salary or fee requirenent
does not apply to pharnmaci sts, nurses,

t herapi sts, technol ogi sts, sanitarians,

di eticians, social workers, psychol ogi sts,
psychonetrists, or other professions which
servi ce the nedical profession.

29 C.F.R § 541.314(a), (b)(1)-(3) (1973).
8



The Court, indeed, recognized that 8§ 541. 314 was
anended in 2004 and expressly referred to the current version of
the regulation within its opinion. Cuttic, 760 F. Supp. 2d at
516-17. Moreover, the Court closely exam ned §8 541. 300 and 8§
541. 304 and noted the addition of PAs to the listing of jobs that
meet the duties requirenent for the second prong of the
definition of “bona fide . . . professional” as set forth in 8§
541.300. Cuttic, 760 F. Supp. 2d at 519; see 29 CF.R 8§
541.301(e)(4). The Court also noted that the | anguage found in §
541. 314, stating that the exception does not apply to other
pr of essi ons whi ch service the nedical profession, can now be
found in § 541.600(e).’

Def endant also faults the Court for |ooking at |anguage
in the 1973 regul ation which states that “[t] he exception applies
only to the traditional professions of |aw nedicine, and
teaching and not to enployees in related professions which nerely

serve these professions.” 29 CF.R 8 541.314. Defendant states

! Section 541.600(e) of the 2004 regul ations provides, in
rel evant part:

In the case of nedical occupations, the
exception fromthe salary or fee requirenent
does not apply to pharnmacists, nurses,

t herapi sts, technol ogi sts, sanitarians,
dietitians, social workers, psychol ogists,
psychonetrists, or other professions which
service the nedical profession.

29 CF.R 8 541.600(e) (enphasis added).



that the Court erred in looking at this regulation and stating
that this | anguage “indicates that the DOL intended for the
sal ary-basi s exenption, set forth in 8 541.304, to only apply to
the ‘traditional professions of |aw, nedicine, and teaching.’”
Cuttic, 760 F. Supp. 2d at 519.

Under the current regul ations, simlar |anguage stating
that the exception does not apply to “enployees in rel ated
prof essions which nerely serve [the nedical profession]” can be
found in 8 541.600(e). Although the current regul ations do not
state that the exception “only applies to the traditional
prof essions of |aw, nedicine, and teaching,” the Court did not
err in examning this |anguage when interpreting the current
regul ati on because the DOL has indicated, via its Rules and
Regul ations, that no substantive changes exist between § 541. 314
and 8 541.304. Rules and Regul ations, 69 Fed. Reg. 22,122,
22,158 (Apr. 23, 2004); Belt, 444 F. 3d at 414 (recogni zing there
are no substantive changes between the 1973 and 2004

regul ations); see also Belt v. Entare Inc., 351 F. Supp. 2d 625,

632-33 (E.D. Tex. 2005) (recognizing that “although the structure

of the regul ati on has changed, the substantive content has not”).

2. The Court’s Reliance on Belt was Proper

Def endant al so argues that the Court’s reliance on Belt

is msplaced, and that the anbiguity present in Belt is not

10



present here. |In particular, Defendant argues that, unlike the
plaintiffs in Belt, this Plaintiff possesses a valid license to
practice nedicine in Pennsylvania and therefore “unanbi guously”
falls within the scope of 8 541.304’ s exenption and does not need
to nmeet the salary-basis requirenent set forth in 8§
541.300(a)(1).

Al t hough the 1973 regul ations were at issue in Belt,
that court was faced with interpreting the sanme | anguage at issue
inthis case. In Belt, the plaintiffs included PAs and nurse
practitioners (“NPs”) who sought overtinme pay pursuant to the
requi renents of the FLSA. 444 F.3d at 406. 1In Belt, like this
case, the court was tasked with determ ning whether the
plaintiffs fit wwthin the FLSA's professional exenption. [d.
The relevant regulation the Belt court examned was 29 CF. R 8§
541.3 (1973). That regulation set forth the two-prong test
simlar to that found in current 8 541.300. Additionally, 29
C.F.R 8 541.3(e)(1973) provided an exenption simlar to that
found in current 29 CF. R 8 541.304. Section 541.3(e) (1973)
provi ded that the salary basis requirenent does not apply to “an
enpl oyee who is the holder of a valid license or certificate
permtting the practice of |aw or nedicine or any of their
branches and who is actually engaged in the practice thereof.”
Belt, 444 F.3d at 407. 1In Belt, the court was faced with

interpreting whether the PAs and NPs at issue held |icenses

11



permtting “the practice of . . . nedicine or any of [its]
branches.” 1d. The Belt court stated “[i]f NP's and PA s
practice nmedicine within the nmeaning of 8 541.3(e), plaintiffs do
not need to satisfy the salary-basis test to qualify for the
exenption . . . . If, however, plaintiffs do not practice
medi ci ne under 8 541.3(e), they are subject to the sal ary-basis
test, they do not fall within the exenption.” 1d. Thus, in
Belt, the focus was on interpreting the terns “practice nedicine”
as used in the regul ation.

Al t hough the regul ati ons have been renunbered, the
regul atory | anguage at issue in Belt is identical to the |anguage
the Court is interpreting in this case. Specifically, the Court
is faced with determ ning whether PAs |like Plaintiff, although
permtted to practice nedicine under the supervision of a
physi ci an, are deened to be licensed to “practice nedicine” as
set forth in 8 541.304. The | anguage found to be anbi guous in
Belt is the sanme | anguage this Court has found to be anbiguous in
this case; thus, the Court’s reliance on Belt is not m spl aced.

Def endant al so argues that the Court’s reliance on Belt
i's i nproper because neither the PAs nor NPs at issue in Belt were
licensed to practice nedicine under state law. 1d. at 412.

Def endant, however, overlooks the fact that the Belt court found
t he phrase “practice nedicine” anbiguous and did not find the

Iicensing requirenment dispositive of this phrase’s neaning. |If

12



the anal ysis was as direct as Defendant suggests, then it would
follow that the Belt court would have sinply ended their inquiry
based on the fact that the Belt plaintiffs did not possess an
actual license to practice nedicine under state law. The fact
that Plaintiff holds a license to practice nedicine in

Pennsyl vani a under physician supervi sion does not change the
undefined nature of the terns “practice nedicine” as used in the

regul ation. See also Parker v. Halpern Ruder, No. 07-401S, 2008

WL 4365429, at *1 (D.R 1. Sept. 16, 2008) (recognizing “practice
medi ci ne” is anbi guous and relying on Belt to determ ne whether a

NP falls within § 541.304).8

3. The Court Did Not Fail to Follow the
Rul es of Statutory Construction

Def endant al so takes issue with the Court’s anal ysis of

the 2004 regul ations, claimng the Court overl ooked portions of 8

In Parker, the Court explained its reliance on Belt as
foll ows:

This Court finds the analysis in Belt
persuasi ve and rejects Defendants’ argunents
that the case is distinguishable because it

i nvolves an earlier version of the regul ation
and alludes to Texas |law. The key | anguage
in the regulation being considered in Belt is
sufficiently close to the | anguage in the
current 8 541.304(b) to render the case
instructive, and the holding is not dependent
on Texas | aw.

Par ker, 2008 W. 4365429 at *4.

13



541. 304, and thereby rendered certain | anguage in the regul ation
superfluous. In essence, Defendant argues that the term
“physi ci ans” was broadened in the 2004 regul ations; therefore,
the term “other practitioners” nust have al so been broadened to
i ncl ude PAs.

Section 541.304 states that, in the case of nedicine,
the exenption applies “to physicians and other practitioners
licensed and practicing in the field of nedical science.” 29
C.F.R 8 541.304(b). The regulation then states that physicians
i ncl udes “nedi cal doctors including general practitioners and
speci al i sts, osteopathic physicians (doctors of osteopathy),
podi atrists, dentists (doctors of dental nedicine), and
optonetrists (doctors of optonetry or bachel ors of science in
optonetry).” Id. This definition of “physicians” is broader
then that found in the 1973 regul ati ons because “physici ans”
previously only included “nedi cal doctors including general

practitioners and specialists, and osteopathic physicians.” 29
CF.R 8 541.314(b)(1) (1973). Professions that are now deened
“physicians,” such as podiatrists, dentists, and optonetrists,

were previously considered “other practitioners.” 1d. As such,
Def endant stresses, “other practitioners” enconpasses PA' s
because “it is hard to i magi ne who el se woul d be included within
the exenption,” given the DOL’s additions to the term physicians.
(Mot. for Recon. at 6.)

The Court, however, focused its analysis on determ ning

14



whet her PAs like Plaintiff are “other practitioners |icensed and
practicing in the field of nmedical science.” Cuttic, 760 F

Supp. 2d at 518; see id. (“[T]he term‘other practitioners
Iicensed and practicing in the field of nedical science is broad
and undefined.”). To obtain the neaning of this phrase, the

Court relied on the agency’s interpretation. See Auer V.

Robbi ns, 519 U. S. 452, 461 (1997) (stating that if a regul ation

i s anmbi guous the agency’s interpretation is controlling unless

pl ainly erroneous or inconsistent with the regul ation).
Utimately, the Court concluded that PAs are not included as
“other practitioners.” This conclusion, however, does not render
t he | anguage “other practitioners” superfluous. The fact that
PAs do not fall within the nmeaning of the term “other
practitioners” does not nmean that there are not others who may
fall within this definition. For exanple, veterinarians are not
physi ci ans but could be deened “other practitioners.” See dark

v. United Energency Animal dinic, Inc., 390 F.3d 1124, 1125 (9th

Cir. 2004) (holding that veterinarians, although not listed, fal
within the salary basis exenption, as set forth in the 1973
regul ations, as other practitioners).

Thus, the Court finds that Defendant has not net its
burden of establishing that this Court’s prior ruling is a clear
error of the law. Defendant’s notion for reconsideration wll

t heref ore be deni ed.

15



[11. MOTION FOR | NTERLOCUTORY APPEAL

In the alternative, Defendant requests that the Court
certify its Order granting Plaintiff’s notion for summary
j udgnent and denyi ng Defendant’s notion for summary judgnment for
interlocutory appeal. See 28 U.S.C. 8§ 1292(b). Section 1292(b)
provi des that:

When a district judge, in making in a civil

action an order not otherw se appeal abl e

under this section, shall be of the opinion

that such order involves a controlling

gquestion of law as to which there is

substantial ground for difference of opinion

and that an i mmedi ate appeal fromthe order

may materially advance the ultinate

termnation of the litigation, he shall so

state in witing in such order.
28 U.S.C. 8 1292(b). Thus, “a non-final order may only be
certified for interlocutory appeal if the court determ nes that
it: (1) involves a controlling question of law, (2) for which
there is substantial ground for difference of opinion; and (3)
which may materially advance the ultinmate term nation of the

l[itigation if appealed imediately.” Hall v. Weth, Inc., No.

10- 738, 2010 WL 4925258, at *1 (E.D. Pa. Dec. 2, 2010) (quoting

Katz v. Carte Blanche Corp., 496 F.2d 747, 754 (3d Gr. 1974)).

“IWhile the district judge nmust certify that the order satisfies
the three criteria, the discretion to grant | eave to appeal at

the circuit level is not imted by any specific criteria.”

16



Katz, 496 F.2d at 754.

Def endant states that the Court should certify its
Order for interlocutory appeal because there is limted law as to
whet her PAs fall within 8 541. 304’ s exception to the sal ary-basis
requi renent. Defendant al so points to the fact that, in Belt,
the district court certified the order it entered in that case to
the Fifth Crcuit and the Fifth Crcuit accepted the appeal. For

the reasons that follow, the Court will deny this request.

A. The Court’'s Order Involves a Controlling |Issue of Law

The parties do not dispute that the Court’s January

2011 Order involves a controlling issue of law. This case raises
the issue of whether Plaintiff, a PA who holds a license to
practice medi ci ne under the supervision of a physician, is exenpt
fromthe FLSA s overtinme requirenents based on 29 CF. R 8§
514.304. The answer to this question is dispositive of the case.
Currently, the only issues remaining in the case are whet her
Defendant’s violation of the FLSA was willful and the damages to

which Plaintiff is entitled.

B. There Are No Substantial G ounds For A Dfference O
Qpi ni on

Def endant states that there are substantial grounds for

a difference of opinion given that this is “the first Court in

the nation to consider whether a PAlike [Plaintiff]” is exenpt

17



fromthe FLSA s overtinme requirenents pursuant to 29 CF. R 8§
541.304. (Mot. for Recon. at 15.) Defendant states that its
position “is based on substantial factual and | egal grounds even
if it differs fromthat of this Court.” (ld.) Plaintiff, on the
ot her hand, states that substantial grounds for difference of
opinion do not exist. (Pl."s Resp. at 7-8.) Additionally,
Plaintiff states that the fact that this is a question of first
inpression is not, alone, sufficient to warrant certification for
interlocutory appeal. (1d.)

“Substantial ground for difference of opinion [exists
when the matter involves] one or nore difficult and pivotal
guestions of |law not settled by controlling authority.” Knipe v.

Sm t hKl i ne Beecham 583 F. Supp. 2d 553, 599 (E. D. Pa. 2008)

(quoting MG llicuddy v. Oenents, 746 F.2d 76, 76 n.1 (1st Cr.

1984)). In other words, “‘[s]ubstantial grounds for difference
of opinion exist where there is genuine doubt or conflicting
precedent as to the correct |legal standard.’” 1d. at 599-600

(quoting Bradburn Parent Teacher Store, Inc. v. 3M No. 02-7676

2005 W 1819969, at *4 (E.D. Pa. Aug. 2, 2005)). “Conflicting
and contradictory opinions can provide substantial grounds for a

difference of opinion.” 1d. at 600 (citing Wite v. Nix, 43 F.3d

374, 378 (8th CGr. 1994)). *“Additionally, the absence of
controlling law on a particular issue can constitute ‘substanti al

grounds.’” 1d.

18



Def endant has not pointed to opinions that are
conflicting or contradictory to Belt. The Court recognizes that
Belt is factually distinguishable fromthis case and, although
the Belt court discussed the 2004 anendnents, the Belt court was
ultimately tasked with interpreting the 1973 regul ati ons.
Despite these differences, however, Belt is helpful in
determining the ultimate dispute in this case because the sane

| anguage at issue in this case was at issue in Belt. Belt

supports the Court’s opinion by providing guidance in
interpreting 8 541.304. In fact, other cases faced with

interpreting the | anguage of 8 541.304 have relied on Belt. See

Parker, 2008 W. 4365429 at *1 (recognizing anbiguity in 8 541.304
and relying on Belt).

The other basis Defendant cites to establish a
“substantial ground” for a difference of opinion is the fact that
this is a matter of first inpression. However, this fact,

alone, is insufficient to support certification. See Shaup v.

Frederi ckson, No. 97-7260, 1998 W. 800321, at *3 (E.D. Pa. Nov.

17, 1998) (“If questions of first inpression alone were
sufficient to warrant certification for an i nmedi ate appeal, our
Court of Appeals would be besieged with pieceneal interlocutory
appeals.”). Consequently, the Court finds that Defendant has
failed to point to substantial grounds for difference of opinion

that warrant certification for interlocutory appeal.

19



C. | nterl ocutory Appeal Wuld Not Advance the Utimte
Termnation O This Litigation

Def endant states that an inmediate interlocutory appeal
is necessary to advance the ultimte term nation of the
litigation. Defendant supports this by pointing out that the
i ssues of willful ness and damages nmust still be detern ned.

Addi tionally, Defendant points out that Plaintiff has recently
filed a putative class action in the Del aware County Court of
Common Pl eas asserting the sane claimas set forth in this case,
and that this filing my |ead to various other issues for the
Court to address. (Modt. for Recon. at 15.)

“A Section 1292(b) certification materially advances
the litigation’s ultinate term nati on where the interlocutory
appeal will elimnate the need for trial, conplex issues, or
i ssues that make discovery nore difficult and nore expensive.”
In re Dwek, No. 10-4259, 2011 W 487582, at *4 (D.N.J. Feb. 4,

2011) (citing L.R _v. Manheim Twp. Sch. Dist., 540 F. Supp. 2d

603, 613 (E.D. Pa. 2008) (Robreno, J.)). Here, discovery is
conpl eted, and the Court has determ ned the issue of liability.
As noted, the only issues before the Court are the w | ful ness of
Def endant’ s violation of the FLSA and damages. As to these two
i ssues, the Court is ready, willing, and able to try the case at
an early date. Under these circunstances, the granting of an
interlocutory appeal is unnecessary to accelerate the ultimte

termnation of this litigation.
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For these reasons, the Court will deny Defendant’s
request that the Court certify its Oder granting Plaintiff’s
nmotion for summary judgnment and denyi ng Defendant’s notion for

summary judgnent for interlocutory appeal.

| V. CONCLUSI ON

Based on the aforenentioned, Defendant’s notion for
reconsi deration and request that the Court certify the Oder of
January 4, 2011 for interlocutory appeal will be denied. An

appropriate order will follow
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES E. CUTTIC, : Cl VIL ACTI ON
: NO. 09-1461
Pl ai ntiff,
V.

CROZER- CHESTER MEDI CAL
CENTER,

Def endant .

ORDER
AND NOW this 12th day of August, 2011, it is hereby
ORDERED t hat Defendant’s Mdtion for Reconsideration or, in the
Alternative, for Certification for Interlocutory Appeal (doc. no.

37) is DENI ED.

AND I T I'S SO CRDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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