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This action was brought by a law firm MKi ssock &
Hof f man, PC, and J. Bruce MKi ssock, Esquire, who are defendants
in a legal malpractice suit currently pending in the Philadel phia
County Court of Conmon Pleas. The law firm sought the testinony
of the Chief Mediator for the United States Court of Appeals for
the Third Circuit as part of its defense, but the Cerk of Court
denied the plaintiffs’ request to depose the Mediator. The
plaintiffs assert that the Cerk’ s denial violated the
Adm ni strative Procedure Act (“APA’), 5 U S.C. § 701, et seq.
The defendants have noved to dism ss the plaintiffs’ conplaint,
or in the alternative, for summary judgnment. The Court wl|l

grant the defendants’ notion to dismss.

Fact ual Backgr ound

The plaintiffs in this case, MKissock & Hoffman, P.C
and J. Bruce MKissock, are defendants in a |l egal malpractice
suit currently pending in the Philadel phia County Court of Comon

Pleas. The malpractice suit arose out of the law firnis



representation of Polymar Dynam cs in a breach of contract suit
agai nst Bayer Corporation that was pending in the United States
Court of Appeals for the Third Crcuit. |In the |legal malpractice
action pending in the Phil adel phia County Court of Common Pl eas,
Pol ymar al |l eges that, during nediation, MKissock & Hof frman, P.C.
commtted |l egal malpractice by failing to advise themthat they
shoul d accept a $25, 000, 000. 00 settlenment, which the nedi ator
allegedly offered to them See Conpl. Ex. A Y 9. MKissock &
Hof f man deni es that the offer was ever nmade. See Conpl. § 18.

McKi ssock & Hof f man sought the testinony of the
Medi at or by serving himw th a subpoena on Cctober 27, 2010. See
Compl. 9 20. On Novenber 3, 2010, the United States Attorney’s
Ofice for the Eastern District of Pennsylvania sent a letter to
counsel for MKissock & Hoffman inform ng themthat their request
did not conply with the required procedures of the Admnistrative
Ofice of the United States Courts (“AOQUSC’). See Conpl. Ex. D
On Novenber 4, 2010, counsel for MKissock & Hof frman sent a
letter to the United States Attorney’'s Ofice that included a
second request for the Mediator’s testinmony. See Conpl. Ex. E

On Novenber 5, 2010, the Cerk denied MKissock &
Hof fman’ s request to permt the Mediator to testify. The Oerk
cited several reasons for her decision: (1) sovereign imunity
prevents a state court fromconpelling the testinony of a federa

enpl oyee; (2) the Mediator’s testinony would be a breach of



confidentiality and thus a violation of §8 8(a)(11) of the
subpoena regul ations for the federal judiciary; and (3) a nunber
of the other factors set forth in the subpoena regul ati ons,
specifically 88 8(a)(1), (2), (3), (4), (9, (12), and (13),

wei ghed against allowing the Mediator to testify. See Conpl.

Ex. F.

On Decenber 6, 2010, the plaintiffs filed a conplaint
with this Court alleging that the Cerk, the AQUSC, and the
Director of the AOUSC violated the APA. The plaintiffs argue
that (1) the Cerk’ s decision to deny their request was
arbitrary, capricious, and an abuse of discretion under the APA,
and (2) the Cerk and the AQUSC | ack the authority to adopt and
adm ni st er subpoena regul ations. See Conpl. 8-12.

The defendants filed a notion to dismss for |ack of
jurisdiction, or alternatively, for summary judgenent. On July

26, 2011, the Court held oral argunent on the defendants’ notion.

1. Analysis

The defendants argue that the Court |acks subject
matter jurisdiction over this case because the Cerk and the
AQUSC are part of the federal judiciary and, therefore, exenpt
fromrevi ew under the APA

The APA confers a general cause of action upon persons

“adversely affected or aggrieved by agency action.” 5 U S. C



8 702. Congress specifically precluded judicial review of “the
courts of the United States” under the APA by excluding themfrom
the definition of “agency.” [1d. 8 701(b)(1)(B). The issue
before the Court is whether 8§ 701(b)(1)(b) prevents judici al
review of the decision of the Clerk of the Third Crcuit to deny
the plaintiffs’ request to permit the Mediator to testify.

The majority of courts interpreting the APA have
endorsed a broad interpretation of “the courts” that enconpasses

the entire judicial branch. For exanple, in ln re Fidelity

Mort gage I nvestors, 690 F.2d 35 (2d Cir. 1982), the United States

Court of Appeals for the Second G rcuit held that the Judici al
Conf erence was exenpt from APA revi ew because it was part of “the
courts.” The Court analyzed the legislative history of the APA
and concluded that “[i]f legislative history has any significance
at all, it is clear that Congress intended the entire judicial
branch of the Governnent to be excluded fromthe provisions of
the Adm nistrative Procedure Act.” 1d. at 38 (citing Wacker v.
Bi sson, 348 F.2d 602, 608 n. 18 (5th Cir. 1965)).1

Several district courts have held that the AOQUSC is

exenpt from judicial review under the APA because it is part of

“the courts.” See Novell, Inc. v. United States, 109 F. Supp. 2d

! Al though Fidelity “involved the Judicial Conference
rather than the Adm nistrative Ofice, the Second Circuit’s
| anguage regarding the *entire judicial branch’ appears to
enconpass the AQUSC as well.” Novell, Inc., v. United States,
109 F. Supp. 2d 22, 25 (D.D.C. 2000).
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22, 26 (D.D.C. 2000) (holding that the AQUSC is part of “the

courts”); Tashima v. Admin. Ofice of the U S. C&s., 719 F. Supp.

881 (C.D. Cal. 1989), aff’'d on other grounds, 967 F.2d 1264 (9th

Cr. 1992);2 Wayne Senminoff Co. v. Mecham No. 02-2445, 2003 U.S.

Dist. Lexis 5829, at *38 (E.D.N. Y. 2003) (holding that the
Freedom of I nformation Act, which uses the sane | anguage as the

APA, does not apply to the AOQUSC). But see Gol dhaber v. Fol ey,

519 F. Supp. 466, 480 (E.D. Pa. 1981) (holding that AOUSC is not
exenpt fromthe APA). These decisions are based on the

| egi sl ative history of the APA and the fact that the AOQUSC is
supervi sed by judges and its activities are interwven wth those

of the judiciary. See Novell, 109 F. Supp. 2d at 26.

The Court aggress that the legislative history of the
APA supports a broad interpretation of “the courts” that includes

the entire judicial branch. The commttee notes to the APA state

2 I n Tashi ma, the Honorable A \Wallace Tashim, United
States District Judge for the Central District of California,
brought an action against the AOQUSC to authorize paynent for
private counsel in two lawsuits pursuant to 28 U S.C. § 463.
Judge Tashima sought relief in three forms: (1) a wit of
mandanus, (2) relief under the APA, and/or (3) declaratory
judgment. The District Court concluded that a wit of nandanus
was not warranted and the AOCUSC was not an “agency” within the
meani ng of the APA. Tashima I, 719 F. Supp. at 886. The
District Court, however, granted declaratory relief after
concluding that it had federal question jurisdiction concerning
the scope of the AOQUSC s duties under 28 U . S.C. § 463. The Court
of Appeals for the Ninth Circuit affirmed the declaratory
judgnent in favor of Judge Tashima and therefore did not need to
reach the i ssue of whether the AQUSC fell under the APA. See
Tashima 11, 967 F.2d at 1274-75.
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that the word “agency” should be interpreted substantially as in
t he Federal Reports Act of 1942, the Federal Register Act, and
t he Federal Regi ster Regulations. Adm nistrative Procedure Act,
Legislative H story, S. Doc. No 248, at 12-13, 79th Cong., 2d
Sess. (1946). The Federal Reports Act defines “agency” as
including only those entities wthin the executive branch. Pub.
No. 831, 77th Cong. 2d. Sess. (1942). The Federal Register Act
specifically excludes the “judicial branch” of governnent. 44
US C 8§ 304, 44 Stat. 500 (1935). The Federal Register
Regul ations al so specifically include “the executive branch” and
exclude the entire judicial and | egislative branches fromthe
definition of agency. 1 CF.R 2.1(b), rev’d 6 F.R 4397 (1941).
Furthernore, the legislative history contains multiple references
to the definition of agency as “exclud[ing] judicial
authorities whether or not subject to review by anot her agency.”
Adm ni strative Procedure Act, Legislative H story at 196, 305-06,
354,

The nature of the decision challenged in this case
al so supports the inclusion of the defendants in the APA s
definition of “the courts.” Marcia Waldron is the Cerk of the
United States Court of Appeals for the Third Crcuit and her
decision related directly to a case that was pendi ng before the

Court. Ms. Waldron is bound by Third Grcuit Rules and reports



to the Judges of that Court. The Court holds that under these
ci rcunst ances, her decision cannot be chall enged under the APA.

The plaintiffs argue, in the alternative, that even if
the Cerk and the AQUSC are not agencies, their voluntary
enact nent of Touhy regul ati ons makes them subject to judici al
revi ew under the APA.® The plaintiffs appear to urge the Court
to hold that an entity, which Congress has specifically excl uded
fromthe anbit of the APA, can subject itself to judicial review
under that statute if it enacts admnistrative procedures under
Touhy.

The Court rejects this argunment, in support of which
the plaintiffs cite no case law. The plaintiffs are mstaken in
their assertion that the regul ati ons were adopted voluntarily by
the Cerk and the AQUSC. The regul ati ons upon which the Cderk
reli ed when she deni ed the subpoena were promul gated by the
Judi ci al Conference to govern federal judges and ot her enpl oyees
of the federal judiciary. The Judicial Conference is a policy-

maki ng body conposed of federal judges and it acts as an

auxiliary of the courts. It is not an agency. 1In re Fidelity,
3 Touhy regul ations refer to adm nistrative procedures

pronul gated pursuant to United States ex rel. Touhy v. Ragen, 340
U S 462 (1951). |In that case, the Suprene Court held that
agency directors may di ssem nate regul ati ons governi ng internal
affairs. 1d. at 467-68. Specifically, the Court ruled that an
agency subordinate could not be held in contenpt of court for
failing to respond to a subpoena, where a supervisor, in
accordance with a Departnent of Justice policy, ordered himnot
to do so. |d.
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690 F.2d at 38; Tashima, 719 F. Supp. at 886 n.4. Although the
Judi ci al Conference may have enacted the regul ati ons pursuant to
Touhy, that fact al one does not make it an agency because the
Judi ci al Conference is an organ of the judicial branch with the
power to bind the courts. See 28 U S.C. 8§ 331 (“All judicial

of ficers and enpl oyees of the United States shall pronptly carry
into effect all orders of the Judicial Conference. . . ."). The
sanme regul ations that govern the Cerk also apply to federal
judges and their staffs. See Report of the Judicial Conference
of the United States 9 (March 2003) (stating that the regul ations
“govern[] responses to subpoenas issued to federal judges and
enpl oyees.”). The Court is not persuaded that, in abiding by the
Judi cial Conference’s regul ations for responding to subpoenas, a
j udge woul d becone subject to the APA. Accordingly, the fact
that Clerk followed the sane regul ati ons does not confer APA

jurisdiction over her actions.

An appropriate order shall issue separately.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MCKI SSOCK & HOFEMEN, P. C. : CIVIL ACTI ON
et al. :
V.
MARCI A WALDRON, et al . : NO 10- 7108
ORDER

AND NOW this 4th day of August, 2011, upon
consideration of the defendants’ Mdtion to D sm ss (Docket No.
7), and the opposition and reply thereto, and oral argunent on
July 25, 2011, and for the reasons stated in a nenorandum of | aw
bearing today’s date, IT IS HEREBY ORDERED t hat the defendant’s

motion is GRANTED. This case is dism ssed.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




