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This case involves a failed transaction between the
plaintiff and the defendants for the sale of a truck. The
plaintiff alleges that after a truck was sold to him the
defendants failed to obtain financing as promsed. As a result,
the plaintiff returned the truck to the defendants, but w thout
the original rins.

The plaintiff’s clainms arise fromthe actions taken by
t he defendants, DeSinone Auto G oup (“DeSinone”), the general
manager Randy Foreman (“Foreman”), and sal es representative
Ant hony Weiss (“Weiss”), in an effort to secure the return of the
original rinms. The defendants filed a conplaint with the
Phi | adel phia Police Departnment. Crimnal charges for theft were
ultimately nolle prossed. The plaintiff alleges a violation of
his civil rights under 42 U.S.C. § 1983, and state |law clains for
abuse of process and malicious prosecution. The defendants have
noved to dismss all clains for failure to state a claim The

Court wll dismss the plaintiff’s civil rights claimwth



prejudice; but will decline to exercise supplenental jurisdiction
over the plaintiff’s remaining state |law clains, and, therefore,

W ll dismss themw thout prejudice.

Facts All eged in Conpl aint

The plaintiff alleges that on January 12, 2008, he
received a call fromthe defendant, DeSi none, inform ng himthat
he was pre-approved for financing for a new vehicle. The
plaintiff subsequently went to DeSi none and purchased a 2004
Chevy Silverado for $16,383.03, with no noney down. The
plaintiff took the vehicle hone and installed a tool box in the
bed of the truck, and renpoved and replaced the tires and spinning
rims that were originally on the truck. Conpl. 19 10-15.

On or around January 17, 2007, defendant Wiss called
the plaintiff at hone and asked for a $1,500.00 paynent for the
truck. The plaintiff told Wiss that he could not nake the
paynment, and Weiss told himto contact his credit union for a
cash advance. Around that time, the plaintiff began receiving
notices of rejection for various |oans applied for in his nane by
DeSi none, due to the fact that the | oans were requested for a
greater amount than the value of the truck. Conpl. 1 16-21

The plaintiff alleges that on January 21, 2008, he
bel i eved that DeSinone failed to secure financing on his behalf.

On January 22, 2008, the plaintiff voluntarily returned the truck



to DeSinone. The plaintiff had renoved the tool box, but the
plaintiff forgot to replace the original rinms. That day,
def endant Foreman called the plaintiff and demanded the return of
the rins and accused the plaintiff of vandalism Conpl. 1Y 22-
26.

On January 24, 2008, the plaintiff was arrested by the
Phi | adel phi a Police Departnent, and was charged with theft by
unl awf ul taking and receiving stolen property. After spending a
night in jail, he was rel eased on his own recogni zance. On April
24, 2007, the plaintiff appeared for a prelimnary hearing at
whi ch defendant Foreman testified that he turned over the truck
to the plaintiff so that he could obtain his own financing. The
judge ordered the plaintiff to be tried on both charges. After
the trial was del ayed several tines, the District Attorney's
of fice decided to nolle prosse the charges against the plaintiff.

Conpl . 1 27-42.

1. Procedural History

The plaintiff filed a conplaint on April 13, 2009,
al I egi ng that defendants DeSi none, Foreman, and Wi ss viol ated
the plaintiff's rights in the sale of the truck and initiation of
crim nal proceedings against him The plaintiff brought clains
Wi th respect to the sale of the truck under the Pennsyl vani a

Unfair Trade Practices and Consuner Protection Law, the



Pennsyl vani a Motor Vehicle Sal es Finance Act, and the Federal
Equal Credit Opportunity Act. The plaintiff also brought clains
of fraud and fraudul ent m srepresentation, abuse of process,
mal i ci ous prosecution and the violation of the plaintiff’s civil
rights under 42 U S.C. 8§ 1983. The defendants noved to di sm ss
the case based on an arbitrati on agreenent between the parties.
After oral argunent, the Court dism ssed nost of the
clains based on the arbitration agreenent. The Court al so
di sm ssed with prejudice the abuse of process, malicious
prosecution, and civil rights claimfor failure to state a claim
The plaintiff noved for reconsideration, which was deni ed.
Al t hough di scussed at oral argunent, the parties had not briefed
the issue of whether the plaintiff failed to state a cl ai m under
8§ 1983. The plaintiff appealed and the United States Court of
Appeals for the Third Grcuit remanded the 8§ 1983 civil rights
claimto allow the parties the opportunity to brief the issue of

whet her the conplaint fails to state a claim See D ckerson v.

DeSi none, 400 Fed. Appx. 636, 638 (3d Cr. 2010). The Third
Circuit also remanded the abuse of process and malici ous
prosecution clains for the Court to consider whether to retain
suppl enental jurisdiction over these clains if the federal civil

rights claimis dismssed. |[|d.



I11. Analysis

The defendants have filed a Supplenental Mtion to
Dismss plaintiff’s clains that were remanded by the Court of
Appeal s pursuant to Fed. R Cv. P. 12(b)(6).' The defendants
argue that the plaintiff fails to state a claimfor civil rights
viol ati ons under 8§ 1983 because the defendants were not state
actors. The defendants al so argue that the Court should retain
jurisdiction over the abuse of process and malicious prosecution
clains, in the interest of judicial econony, conveni ence, and
fairness, and should dism ss those clains with prejudice for

failure to state a claim

! Pursuant to Fed. R Gv. P. 12(b)(6), a conplaint
shoul d be di sm ssed when the allegations in the conplaint fail to
state a claimupon which relief can be granted. The court nust
“accept all factual allegations in the conplaint as true and view
themin the Iight nost favorable to the plaintiff.” Buck v.
Hanpton Twp. Sch. Dist., 452 F.3d 256, 260 (3d Gr. 2006). The
Suprene Court has stated that “while a conplaint attacked by a
Rul e 12(b)(6) nmotion to dism ss does not need detail ed factual
all egations, a plaintiff’s obligation to provide the grounds of
his entitlement to relief requires nore than | abels and
conclusions, and a fornulaic recitation of the elenents of a
cause of action will not do.” Bell Atl. Corp. v. Twonbly, 550
U S. 544, 555 (2007). “To survive a notion to dismss, a
conpl aint nust contain sufficient factual matter, accepted as
true, to ‘state a claimto relief that is plausible on its
face.”” Ashcroft v. Igbal, 129 S. C. 1937, 1949 (2009) (quoting
Twonbly, 550 U.S. at 570). “A claimhas facial plausibility when
the plaintiff pleads factual content that allows the court to
draw t he reasonabl e inference that the defendant is liable for
the m sconduct alleged.” I1d.




A. Section 1983

To state a claimunder § 1983, a plaintiff nust show
that the alleged deprivation was commtted by a person “acting

under color of state law.” Wst v. Atkins, 487 U S. 42, 48

(1988). A private actor may be liable for a deprivation of
rights under 8 1983 if (1) “the deprivation [was] caused by the
exercise of sone right or privilege created by the State or by a
rule of conduct inposed by the State or by a person for whomthe
State is responsible . . . and (2) the party charged with the
deprivation [is] a person who may be fairly said to be a state

actor.” Lugar v. Ednondson G 1 Co., 457 U. S. 922, 937 (1982).

A private actor can be considered a state actor in one
of two ways. “The first category involves an activity that is
significantly encouraged by the state or in which the state acts

as a joint participant.” Leshko v. Servis, 423 F.3d 337, 340 (3d

Cr. 1984). “Determning state action in such cases requires
tracing the activity to its source to see if that source fairly
can be said to be the state. The question is whether the
fingerprints of the state are on the activity itself.” [1d. *“The
second category of cases involves an actor that is controlled by
the state, perforns a function delegated by the state, or is
entwi ned with government policies or managenent.” |d.

To establish state action, the plaintiff nust allege

“the existence of a prearranged plan by which the police



substituted the judgnment of private parties for their own

official authority.” Cruz v. Donnelly, 727 F.2d 79, 80 (3d Cr.

1984). “The Third Crcuit has concluded that ‘the critical issue
is whether the state, through its agents or |aws, has
established a formal procedure or working relationship that
drapes private actors with the power of the state.” [d. at 82.
The conpl aint alleges that the defendants “cl ot hed
thenmselves with the color of state authority through the use of
t he Phil adel phia Police Departnent and Court of Common Pl eas.”
Compl. § 60. The only activity that could plausibly be invol ved
is the act of the defendants calling the police to report the
all eged theft. The conplaint does not allege that the defendants
had any sort of agreenent or prearranged plan with the police or
courts.
“Merely calling the police, furnishing information to
the police or coomunicating with a state official does not

transforma private entity into a state actor.” See Lawson V.

Rite Aid of Pennsylvania, Inc., 2006 U.S. Dist. LEXIS 51829, at

*12 (E.D. Pa. July 26, 2006)(citing Cooper v. Mil doon, 2006 U.S.

Dist. LEXIS 23388, at *7 (E.D. Pa. Apr. 26, 2006) (finding that a
store security guard who called the police and subdued plaintiff
until the police arrived is not a state actor w thout allegations

of a pre-arranged plan). See also, Myore v. Mrketplace Rest.,

Inc., 754 F.2d 1336, 1352-53 (7th G r. 1985)(private entity who



sinply reported custoners to police not state actor); Benavidez
v. GQunnell, 722 F.2d 615, 618 (10th Cr. 1983)(private entity who
reported crinme to state official not state actor); Butler v.

&ol dblatt Bros., Inc., 589 F.2d 323, 327 (7th Gr. 1979)(private

entity who nerely furnished information to police not state

actor); Caswell v. BJ's Wiolesale Co., 5 F. Supp. 2d 312, 318-19

(E.D. Pa. 1998) (private entity who reported possible crinme to

police not state actor); Dirocco v. Anderson, 655 F. Supp. 594,

598 (E.D. Pa. 1986) (private entity who nerely assisted police in
i nvestigating suspected shoplifter not state actor).

In Cruz v. Donnelly, an A&P store manager called the

pol i ce when he suspected the plaintiff, Cruz, of shoplifting.
727 F.2d at 79. Two police officers arrived at the scene and
strip searched the plaintiff. Cruz subsequently sued the A&P
manager and the police officers under 8 1983. The only all eged
i nvol venent of the manager was that he accused the plaintiff of
shoplifting, ordered the police to strip search the plaintiff,
joined the police in nocking Cruz's heritage, and failed to
prevent the activity of the police officers. 1d. at 79-80.

The Third Crcuit held that the store nanager coul d not
be Iiable under 8 1983 unless “(1) the police have a pre-arranged
plan with the store, and (2) under the plan, the police wll
arrest anyone identified as a shoplifter by the store w thout

i ndependent|ly eval uating the presence of probable cause.” 1d. at



81. The Court of Appeals found that there were no all egations or
facts showi ng a prearranged plan that could bring the store
manager within the scope of a 8 1983 claim The allegation that
t he manager “ordered” the police to conduct a strip search could
be construed to “assert the existence of a plan whereby private
store enpl oyees were substituted as commandi ng officers for
policenen,” but the conplaint did not assert that the police
of ficers woul d not have taken the sane actions w thout the
manager’s requests. 1d. It was not sufficient that the store
manager called the police or even that he “ordered and commanded”
the police officers to conduct a strip search

Simlarly, it is not sufficient for liability of the
defendants in this case that they called the police alleging
theft of the rinms. There is no allegation of a prearranged pl an,
formal procedure, or working relationship, and there are no
al l eged facts that woul d suggest the police did not independently
eval uate the presence of probable cause.

The plaintiff points to Watson v. Haverford Twp. Police

Dep’'t, 2011 U.S. Dist. LEXIS 60858 (E.D. Pa. June 6, 2011), to
support his argunent. In Watson, the plaintiff alleged that she
was cl eaning | eaves from her property when her neighbor, Pili
called the police to cone to her hone for the purpose of
harassing her. Pili, fornmerly enployed by Haverford Townshi p,

al l egedly used his influence and position with the police



departnent to harass the plaintiff. Wtson was harassed,
injured, and arrested by the responding police officers. The
court found Pili |iable under 8 1983, even though his only act
was calling the police. [d. at *13.

Watson is distinct fromthe case at hand, and does not
support Dickerson’s clainms. The court in Watson acknow edged
that “nerely calling the police, furnishing information to the
police, or conmunication with a state official does not rise to
the level of joint action necessary to transforma private entity
into a state actor.” [d. at *11 (quoting Cooper, 2006 U S. D st.
LEXIS 3388 at *2). However, the conplaint “provided additional
facts enabling the court to infer the requisite | evel of
col | aborati on between Defendant Pili and the Haverford police.”
Id. “Ms. Watson has alleged a previous connection between
Def endant and | ocal official via his enploynment with the
Townshi p, identified a phone conversation during which Defendant
allegedly instructed | ocal police to harass her, and averred that
pol i ce engaged in unpronpted verbal and physical abuse
i medi ately after the first officer on the scene stated that he
was there as a result of Ms. Watson’s problens w th Defendant
Pili.” Id. at *13.

In contrast, Dickerson fails to allege any facts that
woul d all ow the Court to infer any kind of collaboration between

t he defendants and the Phil adel phia Police Departnment or Court of

10



Common Pleas. The plaintiff nust allege that “the state, through
its agents or |aws, has established a formal procedure or working
rel ati onship that drapes private actors with the power of the
state.” Cruz, 727 F.2d at 82. Dickerson fails to do so. The
conpl ai nt does not allege that the police or courts had any
prearranged plan or prior relationship wwth the defendants. It
does not allege that the police or courts substituted the

def endants’ judgnent for their own.

The plaintiff requests |eave to anmend the conplaint to
all ege that the defendants lied to the police and on the w tness
stand, which precluded the police and courts from exercising
their owm judgment. The plaintiff seens to suggest that anytine
a private actor lies to the police, he can be liable for civil

rights violations under 8 1983. This is not persuasive.

B. Suppl enental Juri sdi ction

The plaintiff argues that the Court should decline to
exerci se supplenmental jurisdiction over the renaining malicious
prosecution and abuse of process state law clainms, if the Court
dism sses the plaintiff's 8 1983 claim The plaintiff requests
that these state |aw clains be dism ssed without prejudice. The
def endants argue that the Court shoul d exercise suppl enental

jurisdiction, and should dism ss the abuse of process and

11



mal i ci ous prosecution claims with prejudice for failure to state
a claim

28 U.S.C. §8 1367(c) provides that “the district courts
may decline to exercise supplenental jurisdiction over a
claim. . . if (1) the claimraises a novel or conplex issue of
State law, (2) the claimsubstantially predom nates over the
claimor clainms over which the district court has original

jurisdiction, (3) the district court has dism ssed all clains

over which it has original jurisdiction, or (4) in exceptional

ci rcunst ances, there are other conpelling reasons for declining
jurisdiction.” (enphasis added).

The Court declines to exercise jurisdiction over the
mal i ci ous prosecution and abuse of process state |aw clains, and
they are dism ssed without prejudice. This case is still at the
motion to dism ss stage. Neither judicial econony nor fairness
woul d be pronoted by retaining the clains.

An appropriate order shall issue separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES DI CKERSON ) CRI M NAL ACTI ON
V.

DES| MONE, | NC., et al. : NO. 09- 1551

ORDER

AND NOW this 29'" day of July, 2011, upon
consi deration of Defendant’s Suppl enental Mtion to Dismss
(Docket No. 28), and the plaintiff’'s opposition thereto, and for
the reasons stated in the nenorandum of |aw of today’s date, IT
| S HEREBY ORDERED that Count VIl is dism ssed with prejudice and
Counts V and VI are dismssed without prejudice. This case is

cl osed.
BY THE COURT:

/sl Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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