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| . | NTRODUCTI| ON

This is an asbestos personal injury case. Presently before
the Court are two objections to Judge Rueter’s Report and
Recommendation (“R&R’) filed April 15, 2011. (Doc. no. 76.)
Plaintiffs object to Judge Rueter’s grant of summary judgnent for
vari ous Defendants on the one-year statute of limtations issue
(doc. no. 79-1).! A separate group of Defendants object to Judge

Rueter’s denial wi thout prejudice of summary judgnment on the

This notion was brought by defendants Bill Vann Co., Inc.,
Buf fal o Punps, Inc., CBS Corp., Crane Co., Crown, Cork and Seal
Co., Inc., Elliott Co., FMC Corp., Foster-Weeler Corp., Gardner-
Denver, Inc., Ceneral Electric Co., Ceorgia-Pacific, LLC,

Honeywel I, Inc., IMO Industries, Inc., Metropolitan Life
| nsurance Co., Warren Punps, Inc., Yarway Corp. and Onens-
II'linois, Inc.



“one-di sease” or “two-di sease” question (doc. no. 78).°2

Pursuant to 28 U S.C. § 636(a)(1)(c), “a judge of the Court
shal | make a de novo determ nation of those portions of the
report or specific proposed findings or recomrendations to which
objection is nmade. A judge of the Court nmay accept, reject, or
nodi fy, in whole or in part, the findings or recomendati ons nade

by the magistrate judge.” 1d.

I'1. BACKGROUND

OGscar Allen Corley, the Executor of the Estate of Charles
Corl ey, deceased, filed the instant action in the Grcuit Court
of Jefferson County, Al abama on May 7, 2009. (R&R at 1).
Charles Corley (“M. Corley”) passed away from nesot heli oma on
Cctober 3, 2009. (ld.) The case was renpoved to the Northern
District of Al abama, Southern Division, and it was subsequently
transferred to the Eastern District of Pennsylvania as part of
MDL 875 on February 8, 2010. (ld.)

Plaintiffs seek recovery under the Al abama Wongful Death
Act, Ala. Code 8 6-5-410. (ld.) Two separate sets of defendants
filed two joint notions for summary judgnment. (l1d.) The first

nmotion (doc. no. 38) concerns the one-year statute of limtations

’Thi s notion was brought by defendants Honeywel |
International, Inc., Honeywell, Inc. and General Electric Co. The
noti on was subsequently joined by defendants CBS Corp., Buffalo
Punmps, Inc., Metropolitan Life Insurance Co. and Ford Mdtor Co.
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in Alabama. (See R&R at 1, Defs’ Mdt. Summ J., doc. no. 38.)
The second notion questions whether Al abana follows a “one-
di sease” or “two-disease” rule in asbestos cases. (See R&R at 1-

2, Defs.” Mot. Summ J., doc. no. 40.)

(I DI SCUSSI ON

A. Plaintiff's Ophjections to Judge Rueter’'s Report and
Recomendati on Based on Al abanmn’s Pre-1979 Statute of
Li m tations

Def endants noved for summary judgnent claimng that because
there was no dispute that M. Corley’s | ast exposure to any of
t he products belonging to the defendants occurred on or before
M. Corley's retirement fromthe U S. Navy in 1973, Plaintiffs’
claimis time-barred by the Al abama statute of limtations. (R&R
at 2, citing Defs.” Mot. Summ J. at 2; Corley Dep., 8/25-27

8/ 31, 2009 at 334-35.)

1. Statute of Limtations Under Al abama Law
The one-year statute of limtations rule for pre-1979
asbestos cases is based on the Al abama Supreme Court’s ruling in

Garrett v. Raytheon Co., Inc., 368 So. 2d 516 (Al a. 1979). Under

Garrett, the one year statute of limtations begins to run on the
| ast date of exposure. 368 So. 2d at 517-18; see also Ala. Code
8§ 6-2-39 (repealed 1980). The Al abana | egi sl ature subsequently
repeal ed section 6-2-39 and enacted the discovery rule for

asbest os cases begi nning on May 19, 1980.
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The current version of the Al abana statute says:

(a) Al civil actions nust be comrenced after the cause of
action has accrued within the period prescribed in this
article and not afterwards, unless otherw se specifically
provided for in this code.

(b) Acivil action for any injury to the person or rights of
anot her resulting from exposure to asbestos, including
asbest os-cont ai ni ng products, shall be deenmed to accrue on

the first date the injured party, through reasonabl e

di li gence, should have reason to discover the injury giving

rise to such civil action. This subsection shall not apply

to or affect in any way, actions referred to in Section

6- 5- 482.

Al a. Code 1975 § 6-2-30 (1993).

A legislative note indicates the new provision was intended
to apply retroactively. See Ala. Code. 8§ 6-2-30(b) (1993), Code
Commi ssioner’s note. However, the Al abama Suprene Court deci ded
that the provision would not apply retroactively, in part to

protect the constitutional rights of defendants. See Tyson v.

Johns-Manville Sales Corp., 399 So. 2d 263 (Al a. 1981) (refusing
to apply the new Al abama di scovery rule retroactively, and
hol di ng pre-May 19, 1979 asbestos exposures to the one-year
statute of limtations rule).

2. Magi strate Judge Rueter’s Application of Al abama’s
Statute of Limtations

After analyzing current Al abama | aw, Judge Rueter
recommended that Defendants’ notion for sunmary judgnent be
granted. (R&R at 4, 12.) Judge Rueter found that the Al abana

Suprene Court has repeatedly confirnmed a one-year statute of



limtations for pre-May 19, 1979 asbestos exposures. (R&R at 6-

7.) See Johnson v. @Garlock, Inc., 682 So. 2d 25 (Ala. 1996)

(holding in a pre-May 19, 1979 exposure case, plaintiff nmust file
action within one year of the date of |ast exposure); Henderson

v. MeadWestvaco Corp., 23 So. 3d 625, 630 (Ala. 2009) (holding

plaintiff’'s action was tine-barred in 1973, because the date of
| ast exposure was in 1972). Accordingly, Judge Rueter determ ned
that Plaintiffs could not have comrenced an action for w ongful
death. (R&R at 5.)

In their objections to Judge Rueter’s Report and

Recommendation, Plaintiffs rely on Giffin v. Unocal Corp., 990

So. 2d 291 (Ala. 2008). Plaintiffs contend that the Al abama
Suprene Court’s decision in Giffin changed the | andscape of the
application of the discovery rule in Al abama | aw, and that
Giffin stands for the proposition that the exposure rule was
never a correct articulation of Alabama |law. (Doc. no. 79-1 at
3-5.) Therefore, Plaintiffs assert that, followng Giffin, case
| aw appl yi ng the discovery rule prospectively should not be
foll owed, and the discovery rule should be retroactively applied.
(Doc. no. 79-1 at 6.)
3. Anal ysi s
By anal yzi ng sections 6-2-30(a) and 6-2-30(b), it becones

clear that the Al abama cases dealing wth the statute fall into



two distinct groups. Garrett and Giffin address section 6-2-

30(a), and Tyson, Johnson and Henderson deal with section 6-2-

30(b). The question is: did Giffin overrule the line of cases
that applied section 6-2-30(b) on a prospective basis only? The
answer is “no.”

In Giffin, the majority adopted the reasoning of the

dissent in dine v. Ashland, Inc., 970 So.2d 755, 761 (Al a. 2007)

as the opinion of the Court. That opinion nmade the rel ationship
between the Court’s decision in Garrett and Al abama statutes
cl ear.

Garrett asked the legislature to adopt a discovery rule so
that the statute does not run until a disease has manifested
itself, which is enconpassed in what is now 6-2-30(a). See
Garrett, 368 So. 2d at 521. In 1980, the Al abama | egislature
enact ed what becane 6-2-30(b), creating a discovery rule
specifically for asbestos clains. See 8§ 6-2-30(b). Tyson held
t hat section 6-2-30(b) cannot be applied retroactively. 399 So.
2d at 268. Johnson and Henderson affirnmed this holding. See
Johnson, 682 So. 2d at 26-27; Henderson, 23 So. 3d at 629-30.

Under Giffin, manifestation and discovery are different.
Looking to Giffin' s definition of accrued and its rel ationship
with the discovery rule, the court specifically states that “the

| egi sl ature has shown special capability in [creating sound



di scovery principles] by structuring variations of discovery
features in the following statutes . . . 8 6-2-30(b).” 990 So.
2d at 311. Therefore, the Giffin decision occupies a different

sphere of Al abama | aw t han the Tyson/ Johnson/ Henderson |ine of

cases, which deal exclusively with the discovery rule in asbestos
cases. Wile Giffin overrules Garrett, it does not affect

Tyson, Johnson or Hender son.

The Al abama Suprene Court has repeatedly held that the
prospective application of 8§ 6-2-30(b) is necessary to preserve
defendants’ rights under the Al abama Constitution. [Indeed,
Giffinis consistent in the sense that it is also prospective,
and not retroactive. &oing forward, Giffin determ nes when a
cl ai maccrues, but it does not inpact the discovery rule in

asbest os cases, as determned in Tyson, Johnson and Henderson.

B. Def endants’ (bjections to Judge Rueter’s Denial of
Summary Judgnent and Remand to Transferor Court for
Determ nation on the “One-Di sease” or “Two-Di sease”
Rule in Al abama

Several Defendants admtted that sonme of their products may
have been used by M. Corley after May 19, 1979, and therefore,
did not join the first notion for sunmary judgnent. (R&R at 7.)
These Def endants concede that M. Corley’s clains for asbestos-
rel ated exposure accrued upon his asbestosis diagnosis. (l1d.)
Def endants note that M. Corley filed a Conpl ai nt seeking

recovery for his asbestos-related injury (asbestosis) in the



United States District Court for the Northern District of Chio in
1998. (1d., citing Defs.” Mot. Summ J. (Ex. 8), (Doc. 40.))

Plaintiffs contend that Al abama follows a “two-di sease”
rule, instead of a “one-disease” rule, and therefore that
Plaintiffs’ nesothelioma claimis tinely. (ld. at 8.)

The Al abama Suprene Court has not specifically addressed
whet her a “one-di sease” rule or a “two-disease” rule applies in
asbestos cases. (ld. at 9.) However, the Al abama Suprenme Court
held that a one-disease rule applies in sone non-asbestos cases.

(Id., citing Chandiwala v. Pate Constr. Co., 889 So. 2d 540, 543

(Ala. 2004) (holding a cause of action accrues when claimnt is
first entitled to bring suit, regardless of subsequent events
that may increase danages.)) Simlarly, the United States Court
of Appeals for the Eleventh GCrcuit held that under Al abama | aw,
a negligence cause of action accrues when “the plaintiff can

first mintain the action.” (R&R at 10, citing Piazza v. Ebsco

I ndus. Inc., 273 F. 3d 1341, 1347 (11th Cr. 2001) (internal

citations omtted.))

However, the Alabama Cvil Division of the Grcuit Court of
Mobil e County rul ed that asbestosis and nesothelioma are two
di stinct diseases arising out of cunul ative asbestos exposure.
(R&R at 10, citing Pls.” Resp. To Defs.’” Mt. Summ J. (Exh. J),

order on Motion to Strike and Motion for Summary Judgnent, Nespor



v. Standard Equip. Co., Inc., Crcuit Court of Mobile County,

Al abama, Case No. 2009-900773-RHS (Aug. 14, 2008.)) Judge Rueter
notes that in arriving at this conclusion, the Nespor Court
relied solely on a decision fromthe Kentucky Court of Appeals,

Conbs v. Albert Khan and Associates, Inc., 183 S.W 3d 190 (Ky.

Ct. App. 2006)).

As Judge Rueter correctly pointed out, the current state of
Al abama | aw i s uncl ear regardi ng whet her a one-di sease or two-
di sease standard is appropriate in asbestos cases. (R&R at 11-
12.) This Court will defer this issue to the Northern District
of Al abama for determnation, the court nost famliar with the

application of Alabama law. See, e.qg., Curry v. Am Standard,

No. 09-65685, 2010 W. 3322720, at *6 (E.D. Pa. Aug. 18, 2010)
(Robreno, J.) (ordinarily, MDL transferee court will defer to
transferor court unsettled issue of state law, unless it can
predi ct position of highest court of jurisdiction wth reasonable

certainty).

V. CONCLUSI ON

Plaintiffs’ Objections to Magi strate Judge Rueter’s Report
and Recommendation with regards to the statute of limtations
issue will be overruled, because M. Corley’ s | ast exposure to

any of the products belonging to the noving Defendants occurred



on or before 1973. These exposures are tinme-barred by Al abama’s
pre-1979 statute of limtations. Defendants’ QObjections to

Magi strate Judge Rueter’s Report and Recommendati on regarding the
Joint Mdtion for Summary Judgnent on the one or two di sease issue
are overruled. Summary judgnent is denied w thout prejudice
since the law in Alabanma is unsettled regarding whether it is a
one-di sease or two-di sease state.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: ASBESTOS PRODUCTS : Consol i dat ed Under

LI ABI LI TY LI TI GATION (No. VI) : MDL DOCKET NO. 875

CHARLES CORLEY, et al.

Cvil Action No. 10-61113

V.
Transferred fromthe
Northern District of
LONG LEWS, INC., et al. : Al abama

ORDER

AND NOW this 25th day of July 2011 it is hereby ORDERED
that Plaintiff’s Objections to Magistrate Judge Rueter’s Report
and Recommendation (doc. no. 84) filed on June 2, 2011 are
OVERRULED.

It is further ORDERED that Defendants’ Joint Motion for
Summary Judgment (doc. no. 38) 1s GRANTED.

It is further ORDERED that Defendants’ Objections to



Magistrate Judge Rueter’s Report and Recommendation (doc. no. 78)

are OVERRULED.

It is further ORDERED that Defendants’ Joint Motion for
Summary Judgment (doc. no. 40) is DENIED without prejudice, with
leave to re-file in the transferor court.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



