IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

GARY | RVI NG REYNOLDS ) ClVIL ACTI ON
V.

U S. DEPARTMENT OF HEALTH )
AND HUVAN SERVI CES, et al. ) NO. 10-5549

VEMORANDUM

Bartle, J. July 14, 2011
Plaintiff Gary |I. Reynolds, MD. ("Reynolds") brings
this action under the Adm nistrative Procedure Act ("APA"), 5
U S.C 8 501 et seq. against defendants the United States
Department of Health and Human Servi ces and Secretary Kathl een
Sebelius in her official capacity (collectively "DHHS").! Before
the court are the cross-notions of the parties for sumary
judgnent under Rule 56 of the Federal Rules of Civil Procedure.?
I .
We grant a notion for sunmary judgnment only "where the
pl eadi ngs, depositions, answers to interrogatories, adm ssions,

and affidavits show there is no genuine issue of material fact

1. A suit against Secretary Sebelius in her official capacity is
tantanmount to a suit against the DHHS itself. See, e.qg., Hafer
v. Melo, 502 U S 21, 25 (1991). Wth respect to clains for

injunctive relief under the APA, DHHS has wai ved sovereign
immunity. 5 U S . C § 702.

2. In the alternative, DHHS noves to dism ss the conplaint for
failure to state a claimunder Rule 12(b)(6). Because we
consider information in the adm nistrative record outside of the
anended conpl aint (Docket Nos. 16 and 22), we will treat the
notion of DHHS as one for summary judgnent.



and that the noving party is entitled to judgnent as a matter of

law. " Azur v. Chase Bank, USA, Nat'l Ass'n, 601 F.3d 212, 216

(3d Cr. 2010) (internal quotation marks omtted); see also Fed.
R GCv. P. 56(c)(2). W viewthe facts and draw all inferences

in favor of the non-noving party. Boyle v. County of Allegheny,

139 F.3d 386, 393 (3d Cir. 1998).
1.

Reynol ds is a doctor who was nost recently enpl oyed as
a nmedical officer with the Bureau of Prisons ("BOP'). The BOP
term nated his enpl oynent on January 5, 2009 based on a finding
that Reynol ds gave a fenale correctional officer a breast
exam nation during a pre-enploynment screening. After an
i nvestigation, the BOP concluded that the correctional officer
nei ther requested the breast exam nation nor indicated any pre-
exi sting condition that would require such examnation. 1In a
letter, the BOP notified Reynolds that "[a] breast exam nation is
unnecessary during a pre-enpl oynent nedical screening for this
agency, and conducting one denonstrates a gross |apse in judgnment
and is an abuse of your position."

The BOP submitted a report regarding the term nation of
Reynol ds to the Healthcare Integrity and Protection Data Bank
("H PDB") pursuant to the requirenents of the Health | nsurance
Portability and Accountability Act of 1996, 42 U . S.C. § 1320a-7e.
The HI PDB was designed to collect certain adverse actions agai nst

health care professionals and thereby facilitate a nore



conprehensi ve revi ew of professional credentials. 45 C F. R 88
61. 1-61. 16.

The HI PDB report stated that Reynol ds was termn nated
for a "non-sexual dual relationship or boundary violation.™ In
its description of the incident, the BOP stated in the report
t hat :

A femal e correctional officer filed a

conplaint with the agency alleging that a

mal e nedi cal officer msused his power of

position while conducting her pre-enpl oynent

physi cal exam nation. This allegation was

sustai ned after an internal investigation was

conpl eted. Medical officer was term nated on

January 5, 20009.

Reynol ds di sputed the report and sought adm nistrative
review. Under HI PDB regul ations, the subject of a report may
bring the an all eged inaccuracy to the reporting entity's
attention and request a correction. 45 CF. R § 61.15(b)(3).
The reporting entity nust then void the report or correct any
i naccuracy. 1d. |If the reporting agency does not take action
wi thin 60 days, the subject nay then seek Secretarial review
Id. The regul ations provide that "[t]he Secretary will only

review the accuracy of the reported information, and will not

consider the nmerits or appropriateness of the action or the due

process that the subject received.” 1d. at 8§ 61.15(c). The
Secretary will then issue a brief statenment uphol ding the report
or direct the agency to revise or void the report. |d.

On June 8, 2010, DHHS notified Reynolds that his

di spute of the HI PDB report was denied. |In doing so, the DHHS



concluded that "the report as submtted accurately reflects the
action taken by the Federal BOP and its correspondi ng basis for
action.” Reynolds then filed the instant action against the BOP
and DHHS on Cctober 20, 2010.

Reynol ds has al so brought a suit against his forner

enpl oyer for racial discrimnation under Title VII. See Reynolds

v. Mikaskey, No. 08-4270 (E.D. Pa. Mar. 15, 2007). That case has

since been settled. As part of the settlenment agreenent, the BOP
agreed to "renove the January 5, 2009 letter of term nation from
Plaintiff's personnel file (and all references thereto) and wll
replace it with a form SF-50, noting Plaintiff's resignation from
the BOP." In exchange for the settlenent, Reynolds voluntarily
di sm ssed all defendants except DHHS fromthe instant action. W
then granted Reynolds |leave to file an anmended conplaint to
reflect the dism ssal of these defendants.
L1l

Reynol ds seeks review of the DHHS decision to deny his
di spute of the report under the Admi nistrative Procedure Act
("APA"). The APA provides that "[a] person suffering | egal wong
because of agency action, or adversely affected or aggrieved by
agency action within the neaning of a relevant statute, is
entitled to judicial reviewthereof.” 5 US.C 8 702. Reviewis

limted to the adm nistrati ve record. E.g., Canp v. Pitts, 411

U S. 138, 142 (1973). This court may only set aside agency
decisions that are arbitrary and capricious, an abuse of

di scretion, or contrary to law. 1d. at § 706(2).
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Reynol ds first argues that the report of his
term nation should be voided fromthe H PDB because the BOP used
an incorrect code. In the HPDB report, the BOP stated that
Reynol ds was term nated for a "non-sexual dual relationship or
boundary violation.” Reynolds naintains that the correct code
woul d be a "sexual boundary violation." According to Reynol ds,
his conduct neets the definition of "abusive sexual conduct,” a
crimnal act defined as "the intentional touching, either
directly or through the clothing, of the genitalia, anus, groin,
breast, inner thigh, or buttocks of any person with an intent to
abuse, humliate, harass, degrade, or arouse or gratify the
sexual desire of any person.” 18 U S.C. § 2244,

I n support of his argunent, Reynolds relies on an
article fromthe Journal of the American Medical Association
entitled "Professional Boundaries in the Physician-Patient

Rel ationship.” den O Gabbard, et al., Professional Boundaries

in the Physician-Patient Relationship, 273 JAVA 1445 (1995).

That article is not part of the adm nistrative record and

t herefore nust be disregarded. See Canp, 411 U S. at 142. Even
if it were proper to consider this article, it does not help
Reynolds. It notes that "[w] hile sexual contact is perhaps the
nost extreme form of boundary violation, many ot her physician
behavi ors may exploit the dependency of the patient on the
physi ci an and the inherent power differential. These include ..
sone types of physical contact ... and m suses of the physical

exan nation."



A "sexual boundary violation" is sinply one type of
"boundary violation.”™ The decision of Reynolds to perform an
unnecessary test clearly violated the boundaries of his position
and the patient-physician relationship. The BOP properly
concluded that his actions constituted "a gross |lapse in
j udgnment” and "an abuse of [his] position.” Thus, the H PDB
report "accurately reflects the action taken by the Federal BOP
and its corresponding basis for action.” The determ nation of
DHHS to uphold the BOP report was not arbitrary and capricious,
an abuse of discretion, or contrary to law. See 5 U S.C. §
706(2).

It is also difficult to see how Reynol ds coul d have
been danaged by the reporting of the nore general "boundary
viol ation" code, which seens | ess severe than the "sexua
boundary viol ati on” code that he advocates. |In any event, the
relief for an inaccurate coding would not be a voiding of the
report, as Reynolds requests in the amended conpl ai nt, but rather
a correction of the code. See 45 CF. R 8 61.15(c)(2)(ii).

In his reply brief, Reynolds also contends that the
narrative description in the HPDB report is inaccurate. As
stated earlier, the narrative at issue states that "[a] fenale
correctional officer filed a conplaint with the agency all eging
that a mal e nedical officer m sused his power of position while
conducti ng her pre-enpl oynent physical exam nation.” The H PDB
Qui debook states that "[t]he information in the H PDB shoul d

serve only to alert Governnent agencies and health plans that
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there may be a problemwi th a particular practitioner's ..
performance. HI PDB information should not be used as the sole
source of verification of ... professional credentials.” U.S.

Dep't of Health & Human Servs., Healthcare Integrity & Protection

Dat a Bank Gui debook A-2 (2001), available at

http://ww. npdb- hi pdb. conf r esour ces/ H PDBCGui debook. pdf. The

H PDB is intended as nerely a "flagging system"” 1d. The
narrative at issue adequately describes the actions of Reynol ds
and the corresponding findings of the BOP. Consequently, the
DHHS correctly upheld the report.?

Reynol ds further alleges that: (1) the BOP failed to
submt a revised H PDB report indicating that the report was
under appeal; and (2) the BOP was bound to void the report
because his file was changed from"term nation” to "resignation”
as a result of the settlenent of his Title VII case. See
Reynol ds, No. 08-4270. Reynolds did not raise either of these
argunents at the admnistrative level. 45 CF.R 8 61.15; see

al so Robinson v. Dalton, 107 F.3d 1018, 1020 (3d Cir. 1986).

Because Reynol ds failed to exhaust admi nistrative renedi es, these

clainms are not properly before this court.

3. If Reynolds remains concerned that the H PDB narrative does
not adequately convey the manner in which he msused his
position, i.e. conducting an unnecessary breast exam nation, he

is free to submt a statenent to the report including this
information. H PDB Gui debook at F-1; see also Leal v. Sec'y,

US. Dep't of Health & Human Servs., 620 F.3d 1280, 1283-84 (1l1th
Cr. 2010).
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Accordingly, the notion of defendant DHHS for sunmary
judgment will be granted and the notion of Reynolds wll be

deni ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY | RVI NG REYNOLDS ) C VIL ACTI ON
V.

U S. DEPARTMENT OF HEALTH )
AND HUVAN SERVI CES, et al. ) NO. 10-5549

ORDER

AND NOW this 14th day of July, 2011, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendants for sunmmary judgnent
(Docket No. 25) is GRANTED;, and

(2) the notion of plaintiff for summary judgnment

(Docket No. 26) is DENI ED.
BY THE COURT:

[s/ Harvey Bartle III




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
GARY | RVI NG REYNOLDS ) ClVIL ACTI ON
. ;
U. S. DEPARTMENT OF HEALTH )
AND HUMAN SERVI CES, et al. ) NO. 10-5549
JUDGMENT
AND NOW this 14th day of July, 2011, for the reasons
stated in the acconpanyi ng Menorandum sumrary judgnent is
entered in favor of the defendants the United States Departnent
of Health and Human Servi ces and Secretary Kathl een Sebelius and
against plaintiff Gary Irving Reynol ds.
BY THE COURT:

[s/ Harvey Bartle III
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