IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA )
) Crimnal Action
) No. 09-cr-00599
VS. )
)
LI LI AN MARI TZA YAGA - VELASCO, )
)
Def endant )
* * *
APPEARANCE

ALBERT J. RAMAN, ESQUI RE
On behal f of Defendant, Ex Parte

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on three ex parte
not i ons! of court-appoi nted defense counsel seeking paynent in
full of five vouchers submtted to the court seeking |legal fees
and costs for representing his client in this crimnal case. |
approved paynent of the first voucher in full, and paynment in
part of the second and third vouchers. | denied paynent of the

fourth and fifth vouchers, which once agai n sought paynent of

! The three notions filed by defense counsel were as foll ows:
(1) Albert J. Raman’'s Ex Parte Mdtion for Paynent in Full, which undated
notion was filed May 14, 2010; (2) Albert J. Ranan’s Second Ex Parte Motion
for Paynment in Full, which undated notion was presented Septenber 21, 2010
together with a Petition for Certification and filed June 7, 2011; and
(3) Albert J. Raman’s Third Ex Parte Mdtion for Paynment in Full, which notion
was dated April 28, 2011, presented May 9, 2011, and filed June 7, 2011.



t hose portions of the second and third vouchers, respectively,
whi ch were denied. For the reasons articul ated below, | deny
each notion

PROCEDURAL HI STORY

On Septenber 9, 2009, defendant Lilian Maritza Yaggi -
Vel asco was charged in a one-count Indictnent with illegal
reentry after deportation in violation of 8 U S.C. 1326(a).
Specifically, the Indictnent alleged that defendant is an alien
and native and citizen of Guatenal a who, having previously been
deported, was found in the United States on August 4, 2009
w t hout securing fromthe Attorney General of the United States
or his successor, the Secretary of the Departnent of Honel and
Security, the required permssion to apply for readm ssion to
this country.

On Septenber 16, 2009, United States Magi strate Judge
Henry S. Perkin appointed Al bert J. Raman, Esquire to serve as
counsel for defendant. On Septenber 18, 2009 Attorney Raman
filed an Entry of Appearance on behal f of defendant.

On January 25, 2010 defendant and her counsel appeared
before ne, and defendant pled guilty to the Indictnent.

On May 17, 2010 | sentenced defendant to a termof six
mont hs incarceration, followed by twel ve nonths of supervised

rel ease, and directed her to pay a special assessnent of $100. 00.



In connection with this case, Attorney Raman subm tted
a series of five vouchers requesting paynents for his |egal
services, costs and expenses in the total anount of $27,936.22.
In a series of Orders disposing of each voucher?, | authorized
paynments in the total anount of $14,673.97 for part of the | egal
fees, and all of the expenses, sought by defense counsel.

Subsequent to ny Orders, Attorney Raman filed the three
noti ons enuner at ed above, seeking paynent of that portion of his
fee requests which had been denied. As suggested by the Guide to
Judiciary Policy? | provided defense counsel an opportunity to
address with ne the matter of the reduction of his claimfor
| egal fees, which defense counsel took advantage of by neeting
with me in nmy Phil adel phia chanbers and di scussing it on June 21,
2011.

At that nmeeting | briefly advised Attorney Raman of the
reasons why | reduced his claimfor counsel fees, consistent with
the discussion in this Qpinion, including the statutory $9, 700. 00

per case maxi mum conpensation for a non-fel ony case such as this.

2 The pre-printed vouchers were conpleted and submitted by defense

counsel on a formentitled CJA [Crimnal Justice Act] 20 Appoi ntnent of and
Authority to Pay Court Appointed Counsel. The Order portion of each voucher
is pre-printed at the bottom of the voucher in a series of boxes nunbered 23

through 28a. | entered the Orders approving the first voucher and approving
in part the second and third vouchers, and denying the fourth and fifth
vouchers by filling in the amount and type of compensation approved, mny

signature as the Presiding Judicial Oficer, the date, and ny Judge Code.
The total anpunts approved on each voucher and dates of approval were:

(1) $8,534.42, March 10, 2010; (2) $3,049.59, March 26, 2010; (3) $3,089. 96,
January 31, 2011; (4) $0, March 30, 2011; and (5) $0, June 7, 2011

3 See Guide to Judiciary Policy, Vol. 7A, Ch.2, 8§ 230.36(a).
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| gave himan opportunity to support his request for further
paynment beyond this cap by explaining to nme why and how t he case
i nvol ved the need for extended or conplex representati on and by
indicating to nme in what respect the |l egal and factual issues in
the case were unusual, thus requiring the expenditure of nore
time, skill and effort by the |lawer than would normally be
required in an average case.

For the reasons articul ated below, | conclude that the
addi tional fees sought are not authorized by the Crimnal Justice
Act, 18 U. S.C. 8§ 3600A (“CJA’), and are unreasonabl e.
Accordingly, | deny each notion.

DI SCUSSI ON

At issue in this matter are the requests of court-
appoi nted crimnal defense counsel Al bert J. Raman for paynent of
| egal fees sought under the Crimnal Justice Act. The history of
paynment in this case is as foll ows.

On March 10, 2010 | approved in full defense counsel’s
first interimpaynent voucher, known as a “CJA 20" form That
first voucher requested paynent of $396.00 for in-court
conpensation and $7,997.00 for out-of-court conpensation, all at
a rate of $110.00 per hour; plus $39.72 in travel expenses, and
$101.70 in other expenses, for a total of $8,534.42.

These fees and costs arose from Attorney Raman’s

representation of defendant Lilian Maritza Yaggi-Vel asco at her



arrai gnment before United States Magistrate Judge Henry S. Perkin
and at an ex parte pretrial notions hearing before nme on
Decenber 15, 2009. At that three-hour hearing, | granted in part
and denied in part defendant’s two ex parte notions for funds
under the CJA to obtain the services of a |legal consultant (an
immgration | aw expert) and an interpreter to assist counsel and
his client in consulting with the expert. Specifically, |
aut hori zed $440.00 for retention of the expert, and $325.00 for
t he services of a Spanish-English interpreter.?

In connection with that hearing and defendant’s
arrai gnment, Attorney Raman averred on his first voucher that he

had expended 3.6 hours of in-court tinme and 72.7 hours of out-of-

4 On Novenber 3, 2009 defense counsel filed an Ex Parte Mbtion for

Aut hori zation of Legal Analyst/Consultant Pursuant to the Crimnal Justice Act
and an Ex Parte Mdtion for Authorization of Interpreter/Translator Pursuant to
the Crimnal Justice Act. In the two notions, defense counsel sought
authorization to expend $2,200.00 of government funds, exclusive of

rei mbursement of expenses incurred, to retain the services of Steven A

Morl ey, Esquire as an inmigration | aw expert for 20 hours at the rate of
$110. 00 per hour; and to expend $1, 950.00 of government funds excl usive of

rei mbursement of expenses incurred, to retain the services of Raynond M:Connie
as a Spani sh-English interpreter for 30 hours at the rate of $65.00 per hour
for purposes of consultations between defense counsel, the immgration | aw
expert, and the defendant.

For the reasons articulated on the record at the Decenber 15, 2009

hearing on these notions, | granted authorization to pay Attorney Morley up to
$440. 00 for four hours at his hourly rate, and authorization to pay M.
McConnie up to $325.00 for five hours at his hourly rate. | denied

defendant’ s request for additional authorization for each person w thout
prejudice to reapply for additional authorization for further engagenent of
the imm gration | aw expert and interpreter if defendant coul d establish that
she may have a pl ausi bl e defense, could denmonstrate with specificity the
reasons why such services are required and the necessity for such services,
and coul d show that a reasonabl e attorney woul d engage such services for a
client having the independent financial nmeans to pay for them See United
States v. Pitts, 346 Fed. Appx. 839, 841-842 (3d G r. 2009) and the other cases
cited on the record at the Decenmber 15, 2009 hearing on the wthin notions.
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court tinme, plus travel and other expenses, for a total of
$8,534. 42 which was paid in full.

Def endant pled guilty before nme on January 25, 2010.
In connection with that change of plea hearing, Attorney Raman
submtted a second voucher dated March 5, 2010 seeking an
addi tional $11,637.09. Specifically, the voucher sought $237.50
for 1.9 hours of in-court tine at the plea hearing, and
$11,087.50 for 88.7 hours of out-of-court time, all at a rate of
$125. 00 per hour; $85.75 in travel expenses; and $226.34 in other
expenses.

On March 26, 2010 | approved in full the requested
i n-court conpensation, travel expenses and ot her expenses.
However, | reduced the out-of-court conpensation from $11, 087. 50
to $2,500. 00, which represents a reduction fromthe requested
88.7 hours of out-of-court tine to paynent for 20 hours of out-
of -court tinme. Thus, | approved paynent of the second voucher in
the total anpunt of $3,049.59, which is $8,587.50 | ess than
Attorney Raman requested on that voucher.

Fol | owi ng defendant’s sentencing on May 17, 2010,
def ense counsel submtted a third voucher dated June 1, 2010
seeki ng an additional $7,764.96, and averring on the formthat
$8, 587.50 renmmi ned due to himas unpaid on the second voucher.
This third voucher sought $400.00 for 3.2 hours of in-court

conpensation fromthe sentence hearing and $7,175.00 for 57.4
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hours of out-of-court compensation, at a rate of $125.00 per
hour; $27.75 in travel expenses; and $162.21 in ot her expenses.

Agai n, on January 31, 2011 | approved paynent in ful
of the in-court conpensation, travel expenses, and ot her
expenses, and again | reduced the out-of-court conpensation
requested to $2,500. 00, representing conpensation for 20 hours of
out-of-court tinme rather than the 57.4 hours of out-of-court tine
def ense counsel had requested. The total anount paid on the
third voucher was $3,089.96, which is $4,675.00 |l ess than
Attorney Raman requested on that voucher.

Attorney Raman submitted a fourth voucher on
Sept enber 21, 2010 which he characterized as an “ongoi ng fee
col l ection” and seeking the $8,587.50 which | had denied on the
second voucher. | denied the request on March 30, 2011

On April 28, 2011, Attorney Raman submitted a fifth
voucher, seeking the $4,675.00 which | had denied on the third
voucher. | denied the request on June 7, 2011

Thus, defense counsel has been paid a total of
$14,673.97 for his work on this case. H's nobst recent (third)

notion presented May 9, 2011 seeks further paynment of the




$13, 262. 50 whi ch was the total anmount denied on the second and
third vouchers, and re-denied on the fourth and fifth vouchers.?®

| f each of defendant’s vouchers had been approved and
paid in full, defense counsel would have been paid a total of
$27,936.22 for this one-count illegal reentry case which resulted
inaguilty plea. Paynment in full of the $27,936.22 woul d have
conpensat ed defendant for 218.8 hours of out-of-court tinme sought
(of which 112.7 hours were paid) plus 8.7 hours of in-court tine
sought (which was fully paid), for a total of 227.5 hours of
conpensati on sought.

Def ense counsel avers that this supplenental paynent is
necessary to provide fair conpensation for the work that he has
done on this case, and that the 106.1 hours of out-of-court tine
whi ch has not been conpensated was required for effective and
adequate representation of Ms. Yaggi- Vel asco.

The Crim nal Justice Act, which provides for adequate
representation of indigent defendants, establishes maxi num
anounts which may be paid to court-appointed counsel for
conpensation. 18 U.S.C. §8 3600A. Presently, the case maxi mum
for a non-capital felony case is $9,700.00 for the trial court

| evel, based on the fornula set forth in 18 U S.C. § 3600A.

5 The body and prayer for relief of defense counsel’s third notion
seeks $13,262.50. The April 25, 2011 Invoice attached to defense counsel’s
CJA 20 voucher seeks $13, 262. 25.

-8-



However, paynent in excess of the maxi mum anmount “may
be made for extended or conplex representation” if the court
certifies that it is “necessary to provide fair conpensation” and
if the paynment is approved by the Chief Judge of the circuit or
his delegate. 18 U S.C. 8 3600A(d)(3). Attached to defense
counsel’s second notion is a Petition for Certification, seeking
a certification that the excess paynment of $11,637.09 sought in
t he second voucher is necessary to provide fair conpensati on.

“Extended representati on” nmeans representation that
“involves nore tinme than what is required in the usual case.”

United States v. Tillman, 2010 W. 2245033, at *1 (WD. Pa.

June 3, 2010)(Lancaster, C J.)(internal citations omtted). A
case is conplex for purposes of the CIA where the “legal or
factual issues in a case are unusual, thus requiring the
expenditure of nore time, skill and effort by the |awer than
would normally be required in an average case.” 1d.

Here, defense counsel is requesting a total anopunt
(%$27,936.22) which is nearly triple the statutory maxi mum for
this case ($9,700). The matter was neither conplex nor extended
and, based on ny experience, the requested conpensation is
excessively high. This case did not include unusual |egal or
factual issues, and should not have required the expenditure of

nore time, skill or effort than ordinarily required. On the



contrary, defendant was charged in a sinple one-count illegal
reentry Indictnent, pled guilty, and was sentenced.

| recognize that defendant pled guilty on what would
have been the first day of trial, therefore requiring defense
counsel to prepare for trial, and that this case required a
relatively short pretrial notions hearing. Accordingly, |
approved fees in excess of the statutory maxi num However, the
i ssues sinply are not conplex or unusual. Therefore, | cannot
concl ude that nore conpensation, above and beyond the $14, 673. 97
whi ch has al ready been approved, is warranted here.

Moreover, the nearly $15,000 which has been paid to
def ense counsel already exceeds the statutory maxi mum by nore
than 50 percent. Although | decline to sua sponte reconsider
havi ng aut horized the first voucher in full, | note that defense
counsel has al ready been conpensated for 112.7 hours of out-of-
court tine.

Attorney Raman did not provide in his three notions and
acconpanyi ng nenorandum or in our June 21, 2011 di scussion any
persuasi ve reason supporting his fee request, nor can | fathom
how this case could possibly have required the 218.8 hours of
out-of-court tinme for which defense counsel has requested
conpensation. The total of 227.5 hours of conpensation sought
for both in-court and out-of-court tinme is the equival ent of

nearly six weeks of full-time forty-hour-per-week | egal
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preparation for a sinple, straightforward, routine, one-count
charge of reentry after deportation where defendant was found in
this country after deportation w thout having applied for, or
havi ng received perm ssion to apply for, reentry.

Counsel avers, for exanple, that he spent extensive
time preparing a “novel and nascent defense” based on a theory of
jury nullification, and preparing a jury instruction regarding
that theory, in an attenpt to keep defendant’s famly intact.®

However, the United States Court of Appeals for the
Third Crcuit has stated that “jury nullification violates the
sworn jury oath and prevents the jury fromfulfilling its

constitutional role.” United States v. Jones, 408 Fed. Appx. 589,

500 n.1 (3d Gr. Nov. 22, 2010)(quoting United States v. Boone,

458 F. 3d 321, 329 (3d Cr. 2006)). Indeed, jurors who commt
jury nullification may be dismssed fromthe jury. Jones,

408 Fed. Appx. at 590 *4 n.1 (citing United States v. Kenp,

500 F.3d 257, 303 (3d Gir. 2007)).

Thus, notw thstanding any effort by defense counsel to
preserve this issue for appeal, it is apparent that a jury
nullification strategy is not supported by the law of this
circuit, and does not warrant a determ nation that this case is

conpl ex.

6 See Albert J. Raman’s Second Ex Parte Mdtion for Payment in Full

page 3; see also Albert J. Raman’'s Ex Parte Mtion for Payment in Full, pages
5- 6.
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Def ense counsel al so suggests that his preparation for
trial was delayed by the scheduling of a hearing on his ex parte
request for CJA funds to secure an immgration | aw specialist and
an interpreter, asserting that he was “trying to be efficient and
economcal witing to the court requesting by letter” authori-
zation for those funds.’

However, the Crimnal Justice Act expressly provides
that funds for investigative, expert, or other services necessary
for adequate representation may only be approved upon finding,
“after appropriate inquiry in an ex parte proceeding”, that the
services are necessary and that the person is financially unable
to obtain them 18 U . S.C. 8 3006A(e)(1). Thus, a hearing on
defendant’ s request for such funds was appropriate under the CIA

The hearing was held on Decenber 15, 2009,
approxi mately three weeks after the filing of the requests on
Novenber 23, 2009. Although defense counsel’s In Court Hourly
Wor ksheets attached to his vouchers do not provide specifics as
to how defense counsel prepared for trial, | note that
def endant’ s proposed jury instructions were filed nearly a nonth
| ater on January 11, 2010 (Docunent 23). Therefore, | cannot
conclude that the scheduling of the ex parte hearing created any
unr easonabl e del ay.

| recognize that CJA panel attorneys are val uable and

See Albert J. Raman’s Second Ex Parte Mtion for Paynment in Full,
page 5.
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perform an inportant and nuch-needed service, and | do not nean
to suggest that Attorney Raman’s inclination to vigorously
represent his client was m splaced. Moreover, | appreciate
Attorney Raman’s goal of keeping his client’s famly intact.

“Counsel ’s hours, however, are not the point of
ref erence when assessing whether to wai ve the congressionally
mandat ed maxi mum al | owance...Instead, the focus is on the nature
of the case itself and whether the facts and | egal issues
rendered the case extended or unusually conplex.” Tillman,
2010 W 2245033, at *2 (internal citation omtted). This matter
was neither conpl ex enough nor extended enough to warrant the
relatively high fee request. As noted in Tillman, attorneys who
accept CJA appoi ntnents nust recogni ze the conpensation limts.
Id.

| am al so not unsynpathetic to defense counsel’s
averment that his autonobile sustained approxi mately $9, 000 in
damage when his cooling systemfailed during a trip from
Phi | adel phi a, Pennsylvania, to neet with his client in Al entown,
Pennsyl vani a where, at the tine, defendant was incarcerated at
t he Lehigh County Prison.® Counsel cites no authority, however,
in support of his suggestion that the court is obligated to pay
for repairs to his vehicle. As noted above, | have approved al

of the travel -rel ated expenses which Attorney Raman requested in

See Albert J. Raman’s Second Ex Parte Mtion for Paynment in Full,
page 7.
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subm tting his CJA vouchers. However, | cannot conclude that he
is entitled to additional conpensation for autonobile repairs.

Accordi ngly, defense counsel’s notions for paynent in
full are deni ed.

CONCLUSI ON

For all the foregoing reasons, | deny the three
ex parte notions of defense counsel for paynent in full of the

| egal fees sought in this matter.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA )

) Crimnal Action
) No. 09-cr-00599
)

)
-14-

VS.



LI LI AN MARI TZA YAGA - VELASCO,

Def endant

)
)
)

ORDER

NOW this 23rd day of June, 2011, upon consi deration of

the foll owi ng notions:

(1)

(2)

(3)

Al bert J. Raman’s Ex Parte Mtion for Paynent
in Full, which undated notion was filed
May 14, 2010 by counsel for defendant;

Al bert J. Raman’s Second Ex Parte Motion for
Paynent in Full, which undated notion was
present ed Septenber 21, 2010 by counsel for
def endant together with a Petition for
Certification, and filed June 7, 2011; and

Al bert J. Raman’s Third Ex Parte Mdtion for
Paynent in Full, which notion was dated
April 28, 2011, presented May 9, 2011 by
counsel for defendant and filed June 7, 2011

and for the reasons articulated in the acconpanyi ng Opi ni on,

I T 1S ORDERED that each notion and the Petition for

Certification are deni ed.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knoll Gardner
United States District Judge
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