IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JON L. RICHTER, D.MD., Ph. D.,
Plaintiff, :  CWVIL ACTION
v, . NO 10-CV-7133
CEl CO | NDEM CO. ,
Def endant .
ORDER
AND NOW this 23rd day of June, 2011, upon consideration of
Defendant’s 12(b)(6) Mdtion to Dismss in Part Counts Il and I
of the Amended Conplaint (Doc. No. 6), Plaintiff’'s response in
opposition thereto (Doc. No. 7), and Defendant’s reply in further
support thereof (Doc. No. 8), and for the reasons set forth in
t he acconpanyi ng Menorandum it is hereby ORDERED t hat
Def endant’s Motion to Dismss in Part Counts Il and Ill of the
Amended Conpl aint is DEN ED
BY THE COURT:

[s/ J. Curtis Joyner
J. CURTIS JOYNER, C. J.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JON L. RICHTER D.MD., Ph. D.,
Plaintiff, : CIVIL ACTI ON
v, E NO. 10- CV- 7133
GEI CO | NDEM €O, ,
Def endant .

MVEMORANDUM AND ORDER

Joyner, C. J. June 23, 2011
Before this Court are Defendant’s 12(b)(6) Mdtion to Dism ss

in Part Counts Il and Il of the Anended Conplaint (Doc. No. 6),

Plaintiff’s response in opposition thereto (Doc. No. 7), and

Defendant’s reply in further support thereof (Doc. No. 8). For

t he reasons set forth in this Menorandum Defendant’s Mtion is

deni ed.

| . BACKGROUND

Plaintiff was involved in a notor vehicle accident while
driving his 2009 Honda Ridgeline, totaling the vehicle and
sustaining personal injuries. (Am Conpl. 971 5, 8, Doc. No. 4.)
Plaintiff thereafter submtted a claimto Defendant, w th whom
Plaintiff had an insurance policy, for (1) collision benefits for
damage to the vehicle, and (2) Personal Injury Protection (PlIP)
benefits for nedical expenses. (ld. § 10, 12.) Defendant denied

the claim asserting that the vehicle Plaintiff was driving had



not been listed on the policy and that there was thus no coverage
for the accident. (Def.’s Mem 3, Doc. No. 6-3.)

Plaintiff then brought suit, contending that coverage for
the vehicle had been sought on multiple occasions and that the
claimwas thus inproperly and unreasonably deni ed by Defendant.
(Am Conpl. 1Y 6, 7, 9-12, 14, Doc. No. 4.) Count | alleges
breach of contract and seeks danages for the value of the
vehicle, the unpaid nedical bills, and interest and costs. (ld.
at 1-2.) Count Il alleges a violation of the bad faith statute,
42 Pa. Cons. Stat. Ann. 8§ 8371, and seeks interest, punitive
damages, court costs, and attorney’s fees. (ld. at 2-3.) Count
1l seeks paynent of unpaid nedical bills with 12% interest and
attorney’ s fees under the Mdtor Vehicle Financial Responsibility
Law (MVFRL), 75 Pa. Cons. Stat. Ann. § 1716. (ld. at 3.)

Defendant is now noving to dismss Count Il, to the extent
that it is based on a claimfor PIP benefits, on the ground that
§ 8371 is preenpted by § 1797 of the MVFRL. (Def.’s Mt. Y 8-
10, Doc. No. 6.) Defendant is also nmoving to dismss Count |11,
on the ground that 8 1716 only provides a private cause of action
to nmedical providers seeking interest on bills that were untinely
paid. (l1d. ¥ 12.)

1. STANDARD OF REVI EW

A Rule 12(b)(6) nmotion to dismss for failure to state a

cl ai mupon which relief can be granted tests the sufficiency of a



conplaint’s allegations. Hi ckey v. Allstate Prop. & Cas. Ins.

Co., 722 F. Supp. 2d 609, 612 (MD. Pa. 2010). 1In determning
whet her to grant such a notion to dism ss, the court nust accept
all of the facts alleged in the conplaint as true and decide if
the plaintiff has presented enough facts to justify advancing the
case under the applicable laws. 1d.

Mor eover, when a federal court is sitting in diversity, it
must “apply state substantive | aw, statutory and decisional[,] as

interpreted by the highest court of the state.” Burgh v. Borough

Council, 251 F.3d 465, 474 (3d Cr. 2001). “In the absence of a
reported decision on point by the Pennsylvania Suprene Court,”
the court “look[s] to the decisions of the internedi ate appellate
courts for guidance.” |d.

111. DI SCUSSI ON

A.  Wiether 8 8371 is preenpted by 8 1797 of the MVFRL

It is a well-established rule of statutory construction that
a nore specific statutory provision usually applies over a
general statutory provision on the sane point. See 1 Pa. Cons.
Stat. Ann. 8§ 1933 (“Wienever a general provision in a statute
shall be in conflict with a special provision in the same or
anot her statute, the two shall be construed, if possible, so that
effect may be given to both. |If the conflict between the two
provisions is irreconcilable, the special provisions shal

prevail and shall be construed as an exception to the general



provi sion, unless the general provision shall be enacted |ater
and it shall be the manifest intention of the General Assenbly
t hat such general provision shall prevail.”). Section 8371 is a
general statute that lists three renedies for bad faith clainms in
“actions on insurance policies.” See 42 Pa. Cons. Stat. Ann. 8§
8371.' Section 1797 is a nore specific statute that deals with
t he reasonabl eness and necessity of nedical treatnment for which a
claimis made after a notor vehicle accident. See 75 Pa. Cons.
Stat. Ann. § 1797(b)(4),(6).2

The Third Circuit, in predicting how the Pennsyl vani a
Suprene Court would interpret the statutes, has indeed stated

that “the specific provisions of 75 Pa. C.S. 8 1797 nust be

! The statute provi des that,

In an action arising under an insurance policy, if the court finds
that the insurer has acted in bad faith toward the insured, the
court may take all of the follow ng actions: (1) Award interest on
t he amount of the claimfromthe date the clai mwas made by the
insured in an anpbunt equal to the prime rate of interest plus 3%
(2) Award punitive damages against the insurer. (3) Assess court
costs and attorney fees against the insurer

42 Pa. Cons. Stat. Ann. 8 8371

2 The statute provides, in relevant part, that

[Aln insured may chal l enge before a court an insurer’s refusal to
pay for past or future nedical treatnent or rehabilitative
services or nerchandi se, the reasonabl eness or necessity of which
the insurer has not challenged before a PRO. Conduct consi dered
to be wanton shall be subject to a paynent of treble damages to
the injured party. . . . If . . . a court determ nes that nedica
treatment or rehabilitative services or nerchandi se were nedically
necessary, the insurer nust pay to the provider the outstanding
amount plus interest at 12% as well as the costs of the chall enge
and all attorney fees.

75 Pa. Cons. Stat. Ann. § 1797(b)(4),(6).



deened an exception to the general renedy for bad faith contained

in 42 Pa. CS. 8§ 8371.” GCenmoni Physical Therapy & Rehab.., Inc.

v. State Farm Mut. Auto. Ins. Co., 40 F.3d 63, 67 (3d Cr. 1994)

(citing Barnumv. State Farm Mut. Auto. Ins. Co., 635 A 2d 155,

159 (Pa. Super. C. 1993), rev'd on other grounds, 652 A 2d 1319

(1994) (per curiam). Accordingly, Defendant cites Genm ni and
Barnum anong ot her cases, in support of its preenption argunent.
The present case is distinguishable fromthose cases, however,
because those involved disputes over the reasonabl eness of
anounts owed and the necessity of treatnent; the insurers had

al ready acknow edged that there was (sone) coverage arising from
the accidents, and 8 1797 was clearly inplicated. See, e.qg., 40
F.3d at 64-65; 635 A 2d at 156.

Numer ous courts have held that “[i]n those situations in
which the insurer’s actions do not fall squarely under § 1797,
claims under 8§ 8371 should not be dism ssed as barred by § 1797.”
Schwartz v. State Farmlns. Co., No. 96-0160, 1996 W 189839, at

*5 (E.D. Pa. Apr. 18, 1996). As suggested supra, “the
applicability of 8 1797 to a particular claimdepends . . . on
whet her the dispute is over the reasonabl eness and necessity of

medi cal treatnent.” Roppa v. Ceico Indem Co., No. 10-1428, 2010

W, 5600899, at *7 (Dec. 29, 2010) (report & rec.), adopted, 2011
W 181531 (WD. Pa. Jan. 19, 2011). Hence, many courts have held

that “an insured may raise a 8 8371 claimbased on all egations of



bad faith conduct on the part of an insurer which goes beyond the
scope of 8 1797(b), such as clains involving contract
interpretation or clainms that the insurers did not properly

i nvoke or follow the PRO process.” Perkins v. State FarmlIns

Co., 589 F. Supp. 2d 559, 564-65 (M D. Pa. 2008). See, e.q.

Stephano v. Tri-Arc Fin. Servs. Inc., No. 07-0743, 2008 W

625011, at *6-7 (MD. Pa. Mar. 4, 2008) (rejecting the § 1797
preenption argunent when the plaintiff was chall enging the
insurer’s total refusal of coverage and direction to seek

coverage from another insurer); Seeger v. Allstate Ins. Co., 776

F. Supp. 986, 990-91 (M D. Pa. 1991) (allowing a § 8371 claim
when the insurer was “not questioning the nedical necessity of
the plaintiff’s treatnent but whether the plaintiff’s nedical
expenses are covered at all under its policy because of a
contract exclusion dealing with notorcycles or notor bikes, a

| egal issue which is obviously not anmenable to resolution by the
procedures set forth in § 1797(b)").

Def endant here does not suggest that the nedical treatnent
Plaintiff received was unnecessary or financially unreasonabl e;
rat her, Defendant argues that it is not the party responsible for
paying for Plaintiff's treatnment. (See Def.’s Mem 3, Doc. No.
6-3 (“CElICO denied Plaintiff’s PIP and Collision clains because
the vehicle that Plaintiff was driving at the tinme of the June

15, 2010 accident, the 2009 Honda Ri dgeline, was not |isted on



the Policy.”).) Because Plaintiff’'s bad faith claimis not

prem sed on conduct outlined in the narrow wording of 8§ 1797,

Count Il’s claimof bad faith under 8 8371 is not preenpted, and
the notion to dismss in part Count Il of the Arended Conpl ai nt
i s denied.

B. Wether plaintiff has a private cause of action under

8§ 1716

Section 1716 of the MVFRL provides that

Benefits are overdue if not paid within 30 days after
the insurer receives reasonabl e proof of the anmount of

the benefits. . . . Overdue benefits shall bear
interest at the rate of 12% per annumfromthe date the
benefits become due. 1In the event the insurer is found

to have acted in an unreasonable manner in refusing to

pay the benefits when due, the insurer shall pay, in

addition to the benefits owed and the interest thereon,

a reasonabl e attorney fee based upon actual tine

expended.
75 Pa. Cons. Stat. Ann. 8§ 1716. Defendant argues that 8§ 1716
does not provide a private cause of action to an insured for
benefits, interest, and attorney fees when the nedical bills in
guestion are not just untinely paid but unpaid. (Def.’s Mt. |
12, Doc. No. 6.) Defendant relies on a recent Pennsyl vania
Suprene Court case that ruled on the narrow i ssue whet her, under
8 1716, “a nedical provider has a private right of action to

recover interest on |ate-paid paynents frominsurance conpani es.

Schappel | v. Mtorists Mut. Ins. Co., 934 A 2d 1184, 1187 (Pa.

2007). The Schappell court noted that “[t]he statutory | anguage

does not explicitly create a cause of action for interest on
7



untinely paynents of benefits, nor does it forecl ose the sane.”
Id. at 1189. The court thus considered

(1) whether the plaintiff is one of the class for whose

especi al benefit the statute was enacted; (2) whether

there is any indication of legislative intent, explicit

or inplicit, either to create such a renmedy or to deny

one; and (3) whether it is consistent with the

under | yi ng purposes of the |egislative schene to inply

such a renmedy for the plaintiff.
Id. It concluded that “8 1716 provides a private cause of action
to providers for interest accrued on untinely paynent of
benefits.” 1d. at 1190. Defendant thus argues that a private
cause of action exists to enforce the rights provided in 8§ 1716
only when the circunstances are identical to those in Schappell:
when a nedical provider is the plaintiff, she is only suing to
recover interest, and the bills for which she is seeking interest
were paid before suit was brought.

Al t hough the Pennsyl vani a Suprenme Court has not decided
whet her a private cause of action exists under 8§ 1716 for the
preci se circunstances present here, this Court believes that that
court would find in the affirmative. Notably, the Pennsylvani a

Superior Court has recogni zed that “Section 1716 of the MFRL

permts the recovery of attorney fees in an action for first-

party benefits by an insured where the insurer has ‘acted in an

unr easonabl e manner in refusing to pay the benefits when due.’”

HIll v. Nationwde Ins. Co., 570 A 2d 574, 579 (Pa. Super. C

1990) (enphasis added). |In that case, the Superior Court also

affirmed the trial court’s “order[] . . . to pay HIll’ s
8



outstanding nedical bills and interest thereon at a rate of 12%
per annum as provided by the MWFRL.” 1d. at 575, 580.
Additionally, federal courts have allowed 8 1716 cl ains

asserted by insureds to proceed. See, e.q., Rudisill v. Cont’l

Ins. Co., No. 00-1603, 2001 U. S. Dist. LEXIS 15946, at *6-9 (E.D
Pa. Sept. 12, 2001) (holding that an insured could sue for
interest and attorney fees under both 8 1716 and 8 8371); see

al so Seeger, 776 F. Supp. at 991; kkerse v. Prudential Prop. &

Cas. Ins. Co., 625 A 2d 663, 667 (Pa. Super. Ct. 1993) (allow ng

the guardian of an insured to sue for interest and attorney fees
under the substantively identical precursor to 8§ 1716). But cf.

Allied Med. Assocs. v. State Farm Mut. Auto. Ins. Co., No. 08-

2434, 2009 W 1578603, at *6 n.14 (E.D. Pa. June 3, 2009)
(stating in a footnote that the Schappell court “held that § 1716
enbodi es a private cause of action, but held only that the cause
of action permtted recovery of 8 1716 interest”). Considering
the existing case |l aw and the purpose of the statute, the Court
beli eves that the Pennsylvania Suprenme Court would allow a
private cause of action in the present circunstances.
Consequently, Defendant’s notion to dismss Count |1l of the
Amended Conpl aint i s deni ed.

V. CONCLUSI ON

For the foregoing reasons, the Court denies Defendant’s
Motion to Disnmiss in Part Counts Il and 11l of Plaintiff’'s

Amended Conpl ai nt .



