IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TANYA Y. CLARK . ClVIL ACTI ON

VS.

NO. 10- CV-1240
M CHAEL J. ASTRUE, :
Commi ssi oner of Social Security :

VEMORANDUM AND ORDER

JOYNER, C.J. June 15, 2011

This civil action is before the Court on Mtion of the
Plaintiff, Tanya C ark, for Attorney Fees Under the Equal Access
to Justice Act, 28 U S. C 82412 (“EAJA’). For the reasons set
forth below, the Mtion shall be denied.

Backar ound

Plaintiff commenced this action in March, 2010 pursuant to
Chapter 7 of the Social Security Act, 42 U S. C. 8405(g)(“Act”),
to obtain judicial review of the final decision of the
Conmmi ssi oner of Social Security to deny her request for
Suppl enental Security Inconme (“SSI”) benefits pursuant to Title
XVl of the Act.' Specifically, Plaintiff asserted the follow ng
errors on the part of the Conmm ssioner and Adm ni strative Law
Judge who oversaw the hearing on her benefits application:

(1) failing to find that the severity of her chronic heart

failure met the requirements of section 4.02 of the listing
of i npairnents;

' Plaintiff, whois a 46 year-old womman with an el event h- grade

education, clained disability due to congestive heart failure, hypothyroidism
| upus, obesity, end stage liver disease, depression and anxiety.



(2) conpletely rejecting the opinion of her treating
cardi ol ogi st;

stinony by the vocational expert

(3) inproperly relying on testi
the Dictionary of Cccupationa

whi ch is not consi stent mﬁtﬁ
Titles (“DOr”); and

(4) failing to properly evaluate and wei gh her testinony and
ot her subjective statenents.

The matter was referred to U S. Magi strate Judge Linda K
Caracappa for review and preparation of a Report and
Recommrendati on. Judge Caracappa issued her Report and
Recommendati on on January 31, 2011, finding first, that the
record supported and the ALJ sufficiently explained why
Plaintiff’s chronic heart failure did not neet the severity
criteria of section 4.01. ( R&R p. 21). Second, Judge
Car acappa concluded that “the ALJ was justified in not affording
controlling weight to Dr. Hankins’ opinions, despite that she is
plaintiff’s treating cardiologist,” and that “substantial
evi dence exists for the ALJ' s adverse credibility finding.”

Thus, she was “unpersuaded by plaintiff’s argument that the ALJ
did not properly follow pertinent regulations in evaluating
plaintiff’s subjective conplaints.” ( R& R pp. 21, 25).
Noting that while it is true that “the ALJ is required to give
great weight to a plaintiff’s testinony of subjective

conpl ai nts,” Judge Caracappa |ikew se found that an “ALJ has the
right, as the fact finder, to reject partially, or even entirely,
such subjective conplaints if they are found not credible.” (R &

R, p. 24). And, finding that substantial evidence existed to



justify an adverse credibility assessnent, Judge Caracappa found
no basis on which to reverse or remand the ALJ on the fourth
assignnent of error. ( R&R p. 25).

As to the third assignnent of error, however, Judge
Caracappa noted that the ALJ accepted the vocational expert’s
testinony that Ms. Cark could “performthe representative
occupations of tel ephone information clerk and charge account
clerk, both occupations requiring a reasoning |level of 3
according to the DOT.” This testinony was:

“inconsistent with the ALJ's determnation that plaintiff be

l[imted to sinple, routine tasks. Because the ALJ did not

inquire of the VE how plaintiff can performeither of these

j obs, which have reasoning levels of 3, while the ALJ

restricted plaintiff to sinple, routine tasks, a conflict

exi sts. The ALJ did not discharge his duty, pursuant to

SSR-004p, to inquire about the conflict on the record and to

explain in his decision how the discrepancy was resol ved.

... Further, because our review of the record does not

reflect substantial evidence that plaintiff can performjobs

with a reasoning level of 3, a remand is appropriate so that
the ALJ can explain these inconsistencies.”
( R&R p. 23, internal citations omtted).

Thus, Judge Caracappa reconmended that the matter be
remanded to the Conm ssioner of Social Security for further
proceedings to rectify this om ssion on the part of the ALJ. No
objections were filed to the Report and Reconmendation and it was
approved by this Court in an Order entered on March 4, 2011. On
May 23, 2011, Plaintiff’s attorney filed the Mtion for
Attorney’s Fees with which we are here concerned.

Di scussi on

As noted, the Plaintiff npbves to recover counsel fees



pursuant to the Equal Access to Justice Act, 28 U S.C. 82412.
Subsection (d)(1)(A) of that statute reads as foll ows:

Except as otherw se specifically provided by statute, a
court shall award to a prevailing party other than the
United States, fees and other expenses, in addition to any
costs awarded pursuant to subsection (a), incurred by that
party in any civil action (other than cases sounding in
tort), including proceedings for judicial review of agency
action, brought by or against the United States in any court
havi ng jurisdiction of that action, unless the court finds
that the position of the United States was substantially
justified or that special circunstances make an award

unj ust.

The “specific purpose of the EAJAis to elimnate for the
average person the financial disincentive to challenge

unr easonabl e governnental actions.” Comm ssioner v. Jean, 496

U S. 154, 163, 110 S. C. 2316, 2321, 110 L. Ed.2d 134 (1990).
The EAJA permits awards of attorney’s fees only to the extent

that they are reasonable. Butterfield v. Astrue, 2011 U S. Dist.

LEXIS 48586 at *8 (E.D. Pa. May 5, 2011)(citing G tizens Counci
of Del aware County v. Brinegar, 741 F.2d 584, 595-95 (3d Gir.

1984)). “The EAJA is not a ‘loser pays’ statute; rather courts
should limt their inquiries to whether the governnent’s position

was reasonabl e under the facts and the [aw. ” Bryan v. Astrue,

2011 U. S. Dist. LEXIS 51878 at *5 (MD. Pa. May 16, 2011)(quoting
Morgan v. Perry, 142 F.3d 670, 685 (3d Gr. 1998). To defeat a

prevailing party’s application for fees, the governnent mnust
establish that there is substantial justification for its
position by denonstrating “(1) a reasonable basis in truth for
the facts alleged; (2) a reasonable basis in law for the theory

it propounded; and (3) a reasonabl e connecti on between the facts

4



al l eged and the | egal theory advanced.” 1d., quoting Mrgan, 142
F.3d at 684.

As used in the EAJA, the term*“substantially justified’” does
not nean “justified to a high degree,” “but rather ‘justified in
substance or in the main,” that is, justified to a degree that

could satisfy a reasonable person.” Pierce v. Underwod, 487

U.S. 552, 565, 108 S. C. 2541, 2550, 101 L. Ed.2d 490 (1988).
“Substantial justification represents a m ddle ground between
automatically awarding attorney’s fees and awarding attorney’s
[fees] only when the governnent’s position was frivol ous.”

Butterfield, supra., at *10 (quoting Magwood v. Astrue, 594 F.

Supp. 2d 557, 559 (E.D. Pa. 2009). “The governnent’s position
consists of both its prelitigation agency position and its

litigation position.” WIlians v. Astrue, 600 F.3d 299, 302 (3d

Cir. 2009). 1In determ ning “whether the governnent’s position in
a case is substantially justified,” the courts nust “l ook beyond
the issue on which the petitioner prevailed to determ ne, from
the totality of the circunstances, whether the governnent acted
reasonably in causing the litigation or in taking a stance during
the litigation.” 1d. Rarely will a party’'s success on a single
claim*®“be dispositive of whether the governnent’s overall

position was substantially justified.” 1d. (quoting Stewart v.

Astrue, 561 F.3d 679, 683 (7'" Gir. 2009). Indeed, “[a] position
can be justified even though it is not correct, and can be
substantially (/.e. for the nost part) justified if a reasonable

person could think it is correct. ...” Butterfield, 2011 U. S.
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Dist. LEXIS at *10 (quoting Pierce, 487 U S. at 566 n.2). Again,
it is the governnent which has the burden to establish
substantial justification. Mgwod, 594 F. Supp. 2d at 560
(citing Stokes v. Bowen, 811 F.2d 814, 816 (3d Cr. 1987) and

Washi ngton v. Heckler, 756 F.2d 959, 961 (3d G r. 1985).

Here, the Magi strate Judge recommended a renmand to the ALJ
for one very limted purpose — to resolve the apparent conflict
bet ween the Vocational Expert’s opinion that Plaintiff can
perform such representative jobs as tel ephone information clerk
and charge account clerk, both of which have a reasoning |evel of
3, and the ALJ's restriction of Plaintiff to sinple, routine
tasks. In all other respects, Plaintiff’s Conplaint seeking
judicial review was denied. Neither party filed objections to
the Report and Recommendation and this Court subsequently
approved and adopted it wi thout any changes and in its entirety.
No appeal was taken fromthis action either. Gven that the
matter was renmanded to the ALJ for reconsideration of only one
i ssue out of four and this decision was not challenged, we easily
concl ude that the Comm ssioner’s position throughout the
proceedings in this matter was substantially justified and based
on sound | egal and factual grounds. Accordingly, we deem deni al
of the within petition for attorney’s fees to be appropriate and
in keeping with the letter and spirit of the EAJA nost
particularly 82412(d)(1)(A).

For these reasons, Plaintiff's notion is denied via the

attached order.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TANYA Y. CLARK : CIVIL ACTION

VS. :

NO 10- CV-1240
M CHAEL J. ASTRUE, :
Commi ssi oner of Social Security :
ORDER

AND NOW this 15t h day of June, 2011, upon
consideration of Plaintiff’s Mdtion for Attorney’ s Fees Pursuant
to the Equal Access to Justice Act (Doc. No. 18) and Defendant’s
Qpposition thereto (Doc. No. 19), it is hereby ORDERED that the
Motion is DENIED for the reasons set forth in the preceding

Menor andum Opi ni on.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, CJ.




