IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) Crimnal Action
) No. 08-cr-00278
)
VS. ) GCivil Action
) No. 09-cv-5044
DEBRA G SNOW )
* * *

APPEARANCES:
SETH WEBER, ESQUI RE
Assi stant United States Attorney
On behalf of the United States of America

DEBRA G. SNOW
Pro Se

OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on the pro se Mdtion to
Vacate, Set Aside, or Correct a Sentence by a Person in Federal
Custody (“petition”) filed Novenber 3, 2009 pursuant to 28 U.S.C.
§ 2255 by defendant Debra G Snow. On March 19, 2010, the
Government’s Motion to Dism ss Petition Under 28 U.S.C. § 2255
was fil ed.

For the follow ng reasons, | grant the Governnent’s
Motion to Dismss Petition Under 28 U S.C. 8§ 2255, | disniss
defendant’s Motion to Vacate, Set Aside, or Correct a Sentence by
a Person in Federal Custody, and | deny a certificate of

appeal ability.



PROCEDURAL HI STORY

On May 16, 2008, defendant was charged in a six-count
Information with three counts of wire fraud in violation of
18 U.S.C. 8§ 1343 (Counts One, Two and Three) and three counts of
willfully filing false inconme tax returns in violation of
26 U S.C. 8§ 7206(1) (Counts Four, Five and Six). The charges
arose froma schenme whereby defendant m sappropriated noney from
her enployer, JRNA Inc., doing business as “Unclained Freight”,
for her own personal use.

Counts One, Two and Three charged defendant with three
wire transfers of funds via the internet and/or a debit card.
Counts Four, Five and Six arose fromdefendant’s failure to
report additional taxable inconme on her federal incone tax
returns for cal endar years 2004, 2005 and 2006, which incone
resulted fromthe significant anounts of inconme she enbezzl ed.

Def endant wai ved prosecution by indictnment, and
consented to proceeding by way of Information.! On July 31,
2008, she appeared before nme for an initial appearance and
arrai gnnent on the Information, and entered a plea of guilty to
all six charges, pursuant to a formal witten Guilty Pl ea
Agreenment. At the July 31, 2008 hearing, | approved the GQuilty

Pl ea Agreenent and accepted defendant’ s pl ea.

! See Waiver of Indictrment dated July 31, 2008, which appears on the

docket of this matter as Docunent 10.
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Def endant’ s sentenci ng comenced on March 20, 2009 and
was conpleted on May 8, 2009 before ne. Defendant was sentenced
to 33 nonths inprisonnent, three years supervised rel ease,
$600. 00 speci al assessnent, and $409,740.31 in restitution.

At all relevant tines, defendant was represented by
retai ned counsel, Robert G Leino, Esquire. Defendant did not
appeal her conviction or sentence.

Def endant filed the within petition on Novenber 3,
2009, but did not use this court’s current standard form which
i ncl udes required warni ngs regardi ng the applicable statute of
limtations and the filing of second or successive habeas corpus
petitions. By Menorandum dated Novenber 16, 2009, defendant was
advi sed of those warnings. By Notice of Intention to Proceed
dat ed Novenber 23, 2009 and filed Decenber 2, 2009, defendant
i ndi cated her wish to proceed wth her petition.

On March 19, 2010, the governnment responded to the
petition by nmoving to dismss it, based on the waiver of
collateral appeal rights set forth in defendant’s Guilty Pl ea
Agreenment. Hence this Opinion.

CONTENTI ONS OF THE PARTI ES

Def endant’s Cont enti ons

Def endant’ s petition includes five grounds for relief.
The gravanmen of defendant’s petition is that she would like to

serve the bal ance of her term of incarceration through hone
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confinement. Initially, defendant contends that she was denied
effective assistance of counsel for two reasons. First, she
asserts that her plea agreenent inproperly failed to take into
account the settlement of a civil lawsuit: “Plea agreenent
poi nts were based on the $310, 000.00 and did not take into
account $264, 000.00 credit the anpbunt which was paid to JRNA,
Inc. in acivil suit docket #07-cv-1995, dated January 19,
2008. "2

This contention apparently refers to paragraph 9(a) of
the Guilty Plea Agreenent, which states that “The parties agree
and stipulate that the total loss involved in these charges as a
result of the defendant’s fraudul ent schene is approxi mately
$310, 940. 00 for Sentencing Quideline purposes under QGuideline
Sections 2Bl1.1(a)(1) and (b)(1)(G, resulting in a Base Ofense
Level of 19.” Defendant suggests that this stipulation was the
result of ineffective assistance and avers that “A plea to | esser

amount of $46, 940. 31 woul d have reduced the points to 12 which

woul d have had a m ni nrum of 10-16 nont hs of incarceration and
possi bility of home confinenent and/or supervised rel ease.” ®
Second, defendant contends that Attorney Leino was

ineffective in failing to request a “split sentence” including

home confinenment so that defendant could work and make paynents

Petition, page 5.

Petition, page 5.



toward her restitution obligation.

Defendant’s third ground for relief asserts that
“Ip]risons, in general, are overcrowded” in violation of the
Ei ghth Anendnent to the United States Constitution, and al so
avers that “society should not be burdened with the cost of the
defendant’s inprisonnment”. Defendant argues that anmendi ng her
sentence to include honme detention would correct both issues, and
woul d al | ow defendant to nake restitution paynents.

Defendant’s fourth contention, simlarly, is that the
victims’ right to restitution in this case would be better served
if she were serving a termof hone confinenment and worki ng.

Finally, defendant avers that Attorney Leino failed to
rai se any of these contentions. She also contends that the
Presentence I nvestigation Report in this case did not properly
reflect that she was conpensated with room and board for worKking
at her boyfriend s business, and that “the business proceeds went
to pay bill[s] for both of us.”* She contends that because of
Attorney Leino’ s ineffectiveness, these facts were not properly
consi dered at sentencing.

Contentions of the Governnent

The governnent contends that defendant’s petition

shoul d be deni ed because, by the terns of her guilty plea
agreenent, defendant waived the right to appeal or collaterally

chal | enge her conviction or sentence in this matter except in

Petition, page 11.



certain, limted circunstances which do not apply here. The
governnment avers that defendant know ngly entered a valid guilty
pl ea, which included appel |l ate waiver provisions, and that there
IS no circunstance anounting to a mscarriage of justice which
woul d invalidate the waiver.

Regar di ng defendant’s ineffectiveness argunent about
loss to victinms, the governnent asserts that Attorney Leino did
argue at sentencing that defendant should receive credit for
restitution already paid to the victim and that defendant did,
in fact, receive such credit toward her restitution obligation.
In any event, the governnent avers that this issue is a routine
claimfor collateral relief which is foreclosed by the plea
agreenent, and does not constitute a m scarriage of justice.

Accordi ngly, the governnment contends that the petition
is barred by the collateral -appeal waiver in defendant’s Quilty

Pl ea Agreenent, and should be di sm ssed.

STANDARD OF REVI EW

Section 2255 of Title 28 of the United States Code
provi des federal prisoners with a vehicle for challenging an
unl awful Iy i nposed sentence. Section 2255 provi des:

A prisoner in custody under sentence of a court
established by Act of Congress claimng the right
to be rel eased upon the ground that the sentence
was i nmposed in violation of the Constitution or
|aws of the United States, or that the court was
Wi thout jurisdiction to inpose such a sentence, or
that the sentence was in excess of the maxi num
authorized by law, or is otherw se subject to
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collateral attack, nmay nove the court which
i nposed the sentence to vacate, set aside or
correct the sentence.
28 U.S.C. § 2255,
A notion to vacate sentence under 8§ 2255 “is addressed

to the sound discretion of the court.” United States v.

WIllianms, 615 F.2d 585, 591 (3d Cir. 1980). A petitioner my
prevail on a 8 2255 habeas claimonly by denonstrating that an
error of law was constitutional, jurisdictional, “a fundanental
defect which inherently results in a conplete m scarriage of
justice”, or an “om ssion inconsistent wwth the rudi nentary

demands of fair procedure”. Hill v. United States, 368 U S. 424,

428, 82 S. (. 468, 471, 7 L.Ed.2d 417, 421 (1962).

DI SCUSSI ON

Defendant’s witten Quilty Plea Agreenent dated
February 28, 2008 and filed August 1, 2008 as Exhibit Ato the
Government’s Quilty Pl ea Menorandum (Docunent 13) provides, in
pertinent part:

I n exchange for the undertaki ngs made by the
government in entering this plea agreenent, the
def endant voluntarily and expressly waives al
rights to appeal or collaterally attack the

def endant’ s conviction, sentence, or any other
matter relating to this prosecution, whether such
a right to appeal or collateral attack arises

under 18 U . S.C. § 3742, 28 U.S. C. § 1291,



28 U.S.C. § 2255, or any other provision of |aw?

Not wi t hstandi ng this wai ver provision, by the terns of
her plea agreenent defendant retained the right to file an
unfettered direct appeal to the United States Court of Appeals
for the Third Crcuit if the governnent filed a direct appeal.
In the event the governnent did not file a direct appeal,
defendant retained the right to file a direct appeal under three
circunstances: if (1) defendant’s sentence on any count of
convi ction exceeds the statutory maxi nrum for that count; (2) the
sentenci ng judge erroneously departed upward pursuant to the
Sentencing Guidelines; or (3) the sentencing judge, exercising

the court’s discretion pursuant to United States v. Booker,

543 U. S. 220, 125 S.Ct. 738, 160 L.Ed.2d 621 (2005), inposed an
unr easonabl e sentence above the final Sentencing CGuideline range
determ ned by the court.®

Def endant does not contend that any of these exceptions
apply. Rather, her notion sets forth only the grounds di scussed
above, nanely, her ineffective assistance of counsel clains, and
her assertion that prisons are generally overcrowded, thereby
vi ol ating her Ei ghth Anendnent rights. However, defendant waived
her claimof ineffective assistance of counsel in the appellate

wai ver provision in her Guilty Plea Agreenment, and her prison

Quilty Plea Agreenent, paragraph 10.
Guilty Plea Agreenent, paragraph 10(b).
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condi tions argunment does not allege facts which rise to the |evel
of a constitutional violation.

Wai ver of Appellate Rights

Wai vers of appellate and collateral attack rights are
generally valid if entered into “knowingly and voluntarily.”

United States v. Mabry, 536 F.3d 231, 237 (3d Gr. 2008); United

States v. Khattak, 273 F. 3d 557, 562 (3d Cr. 2001). Such

wai vers shoul d be strictly construed. Khattak, 273 F.3d at 562.
Mor eover, policy considerations suggest that a defendant who has
wai ved her post-conviction rights should not be permtted to

di savow t he agreenent.

“I'l]f a defendant who has participated in a waiver
proceeding is then allowed, w thout exception, to change his m nd
whenever he chooses, the doctrine of waiver wll be rendered
pur posel ess. Mreover, such an indul gence woul d be bad judici al
policy resulting in frequent hearings and the expenditure of

untold judicial resources.” Fahy v. Horn, 516 F.3d 169, 187

(3d Gir. 2008).

Pl ea Col | oquy

It is the role of the sentencing judge to nake certain
t hat defendant fully understands the rights which she is giving
up in her plea agreenent. Khattak, 273 F.3d at 563; see al so
Fed. RCrimP. 11(b)(1)(N. In this case, at defendant’s July 31

2008 quilty plea hearing, | concluded that defendant was fully



alert, conpetent, and capable of entering an infornmed guilty
pl ea; and that her guilty pleas were knowi ng and voluntary and
supported by an independent basis in fact.” | based those
findings, in part, on the follow ng rel evant portions of the
extensive guilty plea colloquy which | conducted.

The record of the guilty plea hearing reveals that, at
my request, governnment counsel summarized the terns of the Quilty
Pl ea Agreenent.® Defendant expressly confirned that the sumary
was correct and conplete.® | advised defendant of the maxi mum
puni shnments, including the maxi num possi bl e aggregate
puni shmrents, and she stated she understood each of them

Mor eover, | advised defendant extensively regarding al
of the appeal rights she would be wai ving under the terns of her
pl ea agreenent, and all of the constitutional trial rights she
woul d wai ve by pleading guilty.' Defendant stated that she

under st ood each of them 12

! Not es of Testinony of the arrai gnnent and change of plea hearing

conducted on July 31, 2008 before me in Al entown, Pennsylvania, styled
“Arrai gnment and Quilty Plea Hearing Before the Honorabl e Janes Knoll
Gardner[,] United States District Judge” (“N.T.”), at 80.

8 N.T. at 28-36.

o N.T. at 36.

10 N.T. at 44-46.

1 N.T. at 52-69.

12 N.T. at 53-69.
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Rel evant to the within notion, | explained to defendant
the nature of a collateral appeal, and that a defendant
ordinarily can take a coll ateral appeal.!® Defendant indicated

t hat she under st ood. **

Addi tionally, | advised defendant as foll ows:
THE COURT: ...In [your guilty plea] agreenent,
you give up entirely your right to
file a collateral appeal. So, even

if ny sentence or your inprisonnent
vi ol at es your Feder al
constitutional rights, you cannot
file a collateral appeal. Even if
your attorney is providing you

i neffective assistance as your

| awyer — you ve told nme that he is
effective, but if for sonme reason
he becones ineffective in your
case, you cannot file a collateral
appeal on that basis because, as |
have sai d, you have given up you
right to file any collateral appeal
in your guilty plea agreenent.

Do you understand that?
THE DEFENDANT: | understand, your Honor.

Thus, defendant stated under oath that she understood
that by the terns of her Guilty Plea Agreenent, her right to file
a collateral appeal, such as this, would be waived. | conclude,
therefore, that defendant entered her appellate waiver know ngly

and fully understood the consequences of having done so.

13 N.T. at 52-53.

14 N.T. at 53.

15 N.T. at 57-58.

-11-



Vol untari ness of the Plea

Regardi ng the voluntariness of defendant’s guilty plea

and Guilty Plea Agreenent,

THE

THE

THE

THE

THE

THE

THE

THE

THE

THE

THE

THE

COURT:

DEFENDANT:

COURT:

DEFENDANT:

COURT:

DEFENDANT:

COURT:

DEFENDANT:

COURT:

DEFENDANT:

COURT:

DEFENDANT:

16

N T. at 72-

75.

def endant

responded as foll ows:

And when you signed the [Guilty

Pl ea Agreenent] did you understand
everything that was in it?

Yes, | did.

Did you sign it voluntarily and of
your own free will?

Yes, | did, your Honor.

Di d anyone use any force or threats
or violence or intimdation or

coercion, or other undue or

i nproper influence, to get you to
pl ead guilty?

No, your Honor.

O to sign this agreenent?

No, your Honor.

Did anyone tell
today or put words in your
so to speak?

you what to say
nout h,

No, your honor.

Do you understand that you are
entering a plea to six felonies and
you wi Il be adjudged guilty of

t hose felonies?. ..Do you understand
t hose things?

Honor . 1©

Yes, your
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At the guilty plea hearing, government counse
summari zed in detail the factual basis for each count of the
| nformation.'” Defendant acknow edged that governnent counse
correctly and conpletely summari zed the facts as they applied to
her, and acknow edged that she did in fact do those things.?8

| summari zed the el ements of each of the four offenses
to which defendant was pleading guilty.! Defendant acknow edged
that those elenents correctly described what she did on the
occasi on of each of those of fenses. ?°

Concerni ng defendant’s adm ssion of guilt, defendant
responded as foll ows:

THE COURT: ...[Doyou fully admt to all of
t hose facts?

THE DEFENDANT: Yes, | do, your Honor.
THE COURT: ...[I]s it now your decision to
enter a plea formally to all six of
t hese charges?
THE DEFENDANT: Yes, your Honor.?#
Finally, the follow ng colloquy occurred between ne,

def ense counsel (Robert G Leino, Esquire), and governnment

counsel (Assistant United States Attorney Seth Wber).

1 N.T. at 67-70.

18 N.T. at 76.

19 N.T. at 69-71.

20 N.T. at 71-72.

21 N.T. at 76.
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THE COURT: Does either counsel request to add,
del ete, subtract or correct
anything in the coll oquy?

MR WEBER: Not from the governnment, your
Honor .

MR LEI NO No, your Honor.

THE COURT: Do each counsel agree that | have

correctly advised the Defendant of
her rights, of the rights she wll
be giving up by virtue of her
guilty plea agreenent, of the

el ements of the offenses, of the
maxi mum puni shnents to which she is
subject, and all of the other
information | provided her in this

col | oquy?
MR WEBER: Yes, your Honor.
MR LEINO Yes, your Honor. ??
Accordingly, | accepted defendant’s guilty pleas and
approved her GQuilty Plea Agreenent.? Mreover, | concluded that

def endant had entered each of her six guilty pleas know ngly and
voluntarily.? Defendant has presented no factual or |egal basis
for any conclusion to the contrary, and based on the record of
this matter and considering defendant’s petition, | incorporate

t hose concl usi ons here.

22 N.T. at 78-79.

23 N.T. at 79.

24 N.T. at 80.
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M scarriage of Justice

Even if a waiver of appellate and collateral attack
rights were know ng and voluntary, an error anounting to a
“mscarriage of justice” may invalidate it. Khattak, 273 F.3d
at 563. However, a mscarriage of justice rendering a waiver of
appel l ate and col lateral attack rights unenforceable is
“sonet hing grave and out of the ordinary”. Mbry, 536 F.3d
at 239.
To determ ne whether a m scarriage of justice has
occurred, courts in this Crcuit consider the follow ng factors:
[T]he clarity of the error, its gravity, its character
(e.g., whether it concerns a fact issue, a sentencing
guideline, or a statutory maxinmum), the inpact of the
error on the defendant, the inpact of correcting the

error on the governnent, and the extent to which the
def endant acqui esced in the result.

ld. at 242-243 (citing United States v. Teeter, 257 F.3d 14, 25-26 (1st

Cr. 2001)).

“Critical to this analysis is whether a defendant seeks to
rai se any substantial, non-frivolous issues and whet her the
i ssues inplicate fundanental rights or constitutiona

principles.” United States v. Ballard, 2009 W. 637384, at *7

(E.D. Pa. March 11, 2009) (DuBois, S.J.)(citing Mabry, 536 F.3d

at 243). As an initial matter, | note that defendant’s
contention that she could nore effectively pay her restitution
obligation if she were working, rather than incarcerated does not

i mplicate fundamental rights or constitutional principles.
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Therefore, that contention does not anmount to a m scarri age of
justice that warrants invalidation of her appellate and
collateral attack rights.

| neffecti ve Assi stance of Counsel

Al t hough the Third Grcuit has expressly declined to
“earmark specific situations” in which enforcenent of a waiver

woul d anmount to a “m scarriage of justice”, see Khattak, 273 F.3d

at 563, courts in this Crcuit have held that enforcenent of a
wai ver that is itself based upon ineffective assistance of

counsel may result in a mscarriage of justice. United States v.

Akbar, 181 Fed. Appx. 283, 286 (3d Cr. 2006); see also United

States v. Robinson, 2004 W. 1169112, at *3 (E.D. Pa. April 30,

2004) (Bayl son, J.)(collecting cases). An ineffective assistance
of counsel argunent “survives only with respect to those discrete
clainms which related directly to the negotiation of the waiver.”

Bal | ard, 2009 WL 637384, at *4 (quoting Jones v. United States,

167 F.3d 1142, 1145 (7th Cir. 1998)).

In this case, defendant has alleged no error anounting to a
m scarriage of justice which would invalidate her appellate
wai ver. Defendant does not contend that “something grave and out
of the ordinary” has occurred which renders her waiver
unenforceable. See Mabry, 536 F.3d at 239. Rather, she
essentially contends that she would like to finish her term of

i ncarceration via honme detention, arguing that hone detention
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woul d permt her to work and make paynents toward her restitution
obligation. In support of this request, defendant avers that her
counsel did not adequately represent to the court that she had
settled a civil lawsuit wth victimJRNA, Inc., and did not
request a term of hone detention.

Al t hough ineffective assistance of counsel may rise to the
|l evel of a mscarriage of justice in sone instances, defendant
here does not aver that her counsel was ineffective in
negoti ati ng the appellate wai ver of the plea agreenent. See
Bal l ard, 2009 W. 637384, at *4. On the contrary, at her guilty
pl ea hearing, defendant averred that she and Attorney Leino had
di scussed the guilty plea agreenent, including the rights she
woul d be giving up by pleading guilty.?®

Addi tionally, defendant stated on the record that she was
satisfied with Attorney Leino’'s services in this case, and that

Attorney Leino had given her effective assistance. ?®

2 N. T. at 25-27. Defendant’s petition could be construed as

suggesting that Attorney Leino was ineffective in negotiating the stipulation
set forth in paragraph 9(a) of the Guilty Plea Agreenent, which provides that
the total loss involved in the charges, for purposes of calculating the
appl i cabl e Sentencing Cuideline range, is approxi mately $310, 940. 00.
According to the stipulation, that amount of loss results in a Base O fense
Level of 19.

Def endant suggests that the | oss anpbunt shoul d be reduced by the
amount she paid in a civil lawsuit, which she avers would result in a reduced
“points” level (presunably referring to the Base O fense Level) of 12, which
def endant contends woul d of fer the possibility of hone confinement and a
sentenci ng gui deline range of 10-16 nonths. (Petition, page 5.)

Nevert hel ess, even to the extent the petition submits that Attorney Leino was
ineffective in negotiating that stipulation portion of the plea agreenent,
cannot conclude that defendant is arguing that her counsel was ineffective in
negotiating the waiver itself. See Ballard, supra.

26 N.T. at 27.
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THE COURT: So far, has your attorney done
everything for you that you have wanted
himto do in this case?

THE DEFENDANT: Yes, he has, your Honor.

THE COURT: Are you satisfied with the services of
M. Leino?

THE DEFENDANT: Yes, | am
THE COURT: Are you satisfied that he has given you
effective assistance as your |awer in
this case?
THE DEFENDANT: Yes, your Honor.?#
Therefore, | amunable to conclude that any issue alleged by

defendant rises to the level of a m scarriage of justice which

woul d invalidate her appellate waiver. Khattak, supra.

Accordi ngly, because defendant’s appellate waiver is valid and
enforceable, | grant the government’s notion to dismss, and |

di sm ss defendant’s petition to the extent that it alleges clains
for ineffective assistance of counsel.

Pri son Conditions

Def endant al so contends that prisons, “in general, are
overcrowded” and that it is “It is against defendants 8th
anmendnent rights to be inprisoned in a facility with inadequate
space.”?® Odinarily, a challenge to conditions of confinenent
are nore properly raised in a civil rights action pursuant to

42 U.S.C. 8§ 1983, not in a habeas proceeding. See Leaner v.

21 N.T. at 27.

28 Petition, page 8.
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Fauver, 288 F.3d 532, 542 (3d Cir. 2002).

“Al though both 8 1983 and habeas corpus allow prisoners to
chal | enge unconstitutional conduct by state officers, the two are
not coextensive either in purpose or effect.” Leaner,

288 F.3d at 540. A habeas corpus petition is the appropriate vehicle for
challenging “the validity of the continued conviction or the fact
or length of the sentence”. Leaner, 288 F.3d at 542. However,
“when the challenge is to a condition of confinenent such that a
finding in plaintiff’s favor would not alter his sentence or undo
his conviction, an action under § 1983 is appropriate.” 1d.

Here, defendant avers that “correcting” her sentence to
i ncl ude hone detention would rectify the overcrowdi ng issue.
Therefore, | construe this ground for relief as inplicating the
| ength of her sentence, and therefore it is properly brought in a

habeas petition. See Leaner, 288 F.3d at 542.

However, defendant fails to allege facts which rise to the

| evel of a violation of the Ei ghth Amendnent’s prohibition on
cruel and unusual punishnment. “The critical issue for Eighth
Amendnent purposes is not the nunmber of prisoners who share

facilities; rather, it is whether the all eged overcrowdi ng has

sonehow harnmed the prisoner.” Lindsey v. Shaffer, 2011 W 47739,

at *1 (3d Gr. Feb. 11, 2011)(citing Rhodes v. Chapnan,

452 U S. 337, 347-350, 101 S.Ct. 2392, 2399-2401, 69 L.Ed.2d 59, 69-71
(1981)).

Here, defendant does not allege that she has been sonehow
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harmed by prison overcrowding. |ndeed, she does not even
specifically contend that she is currently housed in an
overcrowded facility. Rather, she avers that prisons are
overcrowded “in general”. Although she asserts that it is
unconstitutional for her to be inprisoned “in a facility with
i nadequat e space”, she has alleged no facts fromwhich | can
conclude that she is subject to overcrowded conditions which have
caused her harm

Thus, defendant’s assertion that prisons are generally
overcrowded does not inplicate fundanental rights or
constitutional principles. Ballard, 2009 W. 637384, at *7.
Therefore, | conclude that defendant’s prison conditions argunment

does not anobunt to a m scarriage of justice. See Khattak,

273 F. 3d at 563; Mabry, 536 F.3d at 239. Accordingly, it is subject to her
appel l ate and coll ateral attack waiver, and | dism ss the
petition in that regard.

Certificate of Appealability

The Rules for the Third Grcuit Court of Appeals require
that “[a]Jt the tine a final order denying a petition under 28
US. C 8§ 2254 or § 2255 is issued, the district judge will make a
determ nation as to whether a certificate of appealability should
issue.” Third Cr. Loc. App. R 22.2. A certificate of
appeal ability shall issue “only if the applicant has nade a

substantial showi ng of the denial of a constitutional right.” 28
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U S C 8§ 2253(c)(2).
Here, jurists of reason would not debate the conclusion that
defendant’s petition fails to state a valid claimof the denial

of a constitutional right. See Slack v. MDaniel,

529 U.S. 473, 484, 120 S. . 1595, 1603, 146 L.Ed.2d 542, 554 (2000).
Accordingly, a certificate of appealability is deni ed.

CONCLUSI ON

For all the foregoing reasons, | grant Governnent’s Motion
to Dismiss Petition Under 28 U S.C. 8§ 2255, and | dismss
defendant’s Mdtion to Vacate, Set Aside, or Correct a Sentence by
a Person in Federal Custody. Moreover, a certificate of

appeal ability is denied.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) Crimnal Action
) No. 08-cr-00278
VS. ) GCivil Action
) No. 09-cv-5044
DEBRA G SNOW )
ORDER

NOW this 9th day of June, 2011, upon consideration of the
foll owi ng notions:
(1) Mdtion to Vacate, Set Aside, or Correct a Sentence
by a Person in Federal Custody filed Novenber 3,
2009 by defendant Debra G Snow pro se; and

(2) Governnment’s Mdtion to Dismss Petition Under 28
US C 8§ 2255 filed March 19, 2010;

and for the reasons articulated in the acconpanyi ng Opi nion,

IT 1S ORDERED that the Government’s Mbtion to Dism ss

Petition Under 28 U S.C. § 2255 is granted.

I T 1S FURTHER ORDERED that the Mdtion to Vacate, Set Aside,

or Correct a Sentence by a Person in Federal Custody is
di sm ssed.

IT IS FURTHER ORDERED that a certificate of appealability is

deni ed.

I T 1S FURTHER ORDERED that the O erk of Court shall nark

this matter closed for statistical purposes.

BY THE COURT:

/[ s/ _Janes Knol |l Gardner
Janes Knol |l Gardner
United States District Judge

-22.



