IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JEFFREY C. CONKLIN and : CIVIL ACTION
MATTHEW THOMASNAYLOR
V.
MORAN INDUSTRIES, INC., ET AL. NO. 11-411
MEMORANDUM
Padova, J. May 31, 2010

Plaintiffs Jeffrey C. Conklin and Matthew Thomas Naylor initiated this action in the Court
of Common Pleas of Philadel phia County. Defendants removed the action to this Court on January
21, 2011, asserting that we have federal question jurisdiction over Plaintiffs’ claims pursuant to 28
U.S.C. 8 1331. Plaintiffs havefiled aMotion for Remand, arguing that the action does not present
afedera question. Plaintiffs also seek payment of the attorneys fees and costs they incurred as a
result of the removal, pursuant to 28 U.S.C. § 1447(c). For the reasonsthat follow, the Motion for
Remand is granted, but the request for attorneys’ fees and costs is denied.

. FACTUAL AND PROCEDURAL BACKGROUND

The Complaint alleges the following facts. Plaintiffs are pilots who began working for
Defendantson July 22, 2009. (Comp. §47.) In August 2009, Defendants sent them to flight school
to betrained to fly the Hawker 900X P operated by Defendant ACP Jet Charters, Inc. (“ACP”). (1d.
1151, 60, 76.) Following their training, Plaintiffs became co-captains of the Hawker 900XP. (Id.
160.)

During their employment, Plaintiffs expressed concern to Defendants that Defendants were
not complyingwith certain FAA regulationsand lawsrelating to flight safety. (1d. 162.) Defendants

terminated Conklin’s employment on Februry 25, 2010, and terminated Naylor's employment



approximately five weeks later, on April 1, 2010. (Id. §47.) Plaintiffsclaim that they werefiredin
retaliation for complaining about Defendants’ violations of federal lawsrelating to flight safety and
because Defendants feared that they would report Defendants’ unlawful activitiesto the authorities.
(d. 19 226, 249-50.)

Plaintiffs initiated this action on January 3, 2011, by filing a complaint in the Court of
Common Pleasof Philadel phiaCounty. Count | of the Complaint aversthat Defendants’ termination
of Plaintiffs violated Pennsylvania common law against wrongful termination. (Id. 1 253.)
Specifically, Plaintiffs allege that their firings violated public policies expressed in the Wendell H.
Ford Aviation Investment and Reform Act for the 21% Century, 49 U.S.C. § 42121 (“AIR 21"),* and
in the Pennsylvania Whistleblower Law, 43 Pa. Stat. 88 1421-1428. (Id. 11 254-263.) Count |1 of
the Complaint asserts that PlaintiffS terminations violated that portion of the Pennsylvania
Whistleblower Law that bars an employer from discharging an empl oyee because that empl oyee has
made a good faith report of wrongdoing or waste. (1d. 1 268-272.)

Although the Complaint alleges only state law claims, Defendants maintain that this Court
hasorigina jurisdiction over this action because the Complaint presentsafederal question. (Notice

of Removal 122.) Specifically, Defendants contend that Plaintiffs cannot prevail on their claim for

'AIR 21 provides, in pertinent part, that “no air carrier or contractor or subcontractor of an
air carrier may discharge an employee” because he or she:
(1) provided, caused to be provided, or is about to provide (with any
knowledge of the employer) or cause to be provided to the employer
or Federal Government information relating to any violation or
alleged violation of any order, regulation, or standard of the Federal
Aviation Administration or any other provision of Federal law
relating to air carrier safety under this subtitle or any other law of the
United States.
49 U.S.C. §42121(a)(2).



wrongful termination without proving that their firingsviolated AIR 21, afederal law. Defendants
aver that Count | of the Complaint presentsfour federal questions: (1) whether Plaintiffs' complaints
that Defendants violated federal laws regarding air carrier safety were protected by AIR 21; (2)
whether Plaintiffs are within the class of individuals protected by AIR 21; (3) whether Defendants
are“air carriers’ under federal law and thus subject to AIR 21; and (4) whether Defendants actually
violated federal lawsrelating to air carrier safety. (1d. 1122-24.) Plaintiffs have moved to remand
this action on the ground that we lack subject matter jurisdiction over their clams.
. LEGAL STANDARD

A defendant may remove a civil action filed in state court if the federal district court has
“origina jurisdiction founded on the Constitution, treaties or laws of the United States.” 28 U.S.C.
8 1441(b). The removing party bears the burden of establishing removal jurisdiction. Boyer v.

Snap-on Tooals Corp., 913 F.2d 108, 111 (3d Cir. 1990). Once a case has been removed from state

court, the federal district court must remand the case “[i]f a any time before fina judgment it
appears that the district court lacks subject matter jurisdiction.” 28 U.S.C. § 1447(c). “Upon a
motion to remand, ‘it is always the removing party’ s burden to prove the propriety of removal, and
any doubts about the existence of federal jurisdiction must beresolvedinfavor of remand.”” Casae

v. AuroraYarns, Civ. A. No. 10-460, 2010 WL 1407299, at *3 (E.D. Pa. Apr. 7, 2010) (quoting

LumbermansMut. Cas. Co. v. Fishman, Civ. A. No. 99-929, 1999 WL 744016, at *1 (E.D. Pa. Sept.

22, 1999)). In ruling on a motion for remand, “the district court must focus on the plaintiff’'s
complaint at the time the petition for removal wasfiled . . . [and] must assume as true all factual

allegations of the complaint.” Steel Valley Auth. v. Union Switch & Signal Div., 809 F.2d 1006,

1010 (3d Cir. 1987) (citations omitted). “‘Because lack of jurisdiction would make any decreein



the case void and the continuation of thelitigation in federal court futile, the removal statute should

be strictly construed and all doubts resolved in favor of remand.”” Brown v. Francis, 75 F.3d 860,

864-65 (3d Cir. 1996) (quoting Abelsv. State Farm Fire& Cas. Co., 770 F.2d 26, 29 (3d Cir. 1985));

seeaso Univ. of S. Ala v. Am. Tobacco Co., 168 F.3d 405, 411 (11th Cir. 1999) (“A presumption

in favor of remand is necessary becauseif afederal court reaches the merits of apending motionin
aremoved case where subject matter jurisdiction may be lacking it deprives astate court of itsright
under the Constitution to resolve controversiesin its own courts.”).

1. DISCUSSION

A. Federal Subject Matter Jurisdiction Over State Law Claims

Pursuant to 28 U.S.C. § 1331, thefederal district courts have subject matter jurisdiction over
“‘dl civil actions arising under the Constitution, laws, or treaties of the United States.’” Empire

Healthchoice Assurance, Inc. v. McVeigh 547 U.S. 677, 689 (2006) (quoting 28 U.S.C. § 1331).

“A case‘ariges] under’ federal law within the meaning of 8 1331. . . if ‘awell-pleaded complaint
establishes either that federal law creates the cause of action or that the plaintiff's right to relief
necessarily depends on resol ution of asubstantial question of federal law.’” 1d. at 689-90 (alteration

in original) (quoting Franchise Tax Bd. v. Constr. Laborers Vacation Trust, 463 U.S. 1, 27-28

(1983)). “This provision for federal-question jurisdiction is invoked by and large by plaintiffs
pleading a cause of action created by federal law (e.g., clamsunder 42 U.S.C. §1983).” Grable&

Sons Metal Prods., Inc. v. Darue Eng’'g & Mfq., 545 U.S. 308, 312 (2005). However, “in certain

cases federa-question jurisdiction will [also] lie over state-law claims that implicate significant
federal issues.” Id. (citation omitted). The Supreme Court has explained that “[t]he doctrine

captures the commonsense notion that a federal court ought to be able to hear claims recognized



under state law that nonethel ess turn on substantial questions of federal law, and thusjustify resort
to the experience, solicitude, and hope of uniformity that afederal forum offers on federal issues.”
Id. (citation omitted).

Defendants argue that removal was proper in this case, and that we have federal question
jurisdiction over Plaintiffs' claims, because resolution of Plaintiffs wrongful termination claim
dependson the construction and interpretation of AIR 21. However, “the mere presenceof afederal
issuein astate cause of action does not automatically confer federal-question jurisdiction.” Merrell

Dow Pharms. Inc. v. Thompson, 478 U.S. 804, 813 (1986); seealso Empire, 547 U.S. at 701 (stating

that “it takes more than afederal element ‘to open the arising under door.”” (quoting Grable, 545
U.S. at 313)). “Rather, the Supreme Court has' confined federal -question jurisdiction over state-law
clamsto thosethat really and substantially involve adispute or controversy respecting the validity,

construction or effect of federal law.”” Lanev. CBS Broad., Inc., 612 F. Supp. 2d 623, 628 (E.D.

Pa. 2009) (quoting Grable, 545 U.S. at 313). Only a“dlim category” of state-law clamswill satisfy

thisrequirement. Empire, 547 U.S. at 701; seealso Malofiy v. Cardiac Sci. Corp., Civ. A. No. 10-

2377, 2010 WL 4611821, at *2 (E.D. Pa. Nov. 15, 2010) (*The Supreme Court has labeled the
spectrum of claimssufficient toinvokejurisdiction under Grable& Sonsa‘slimcategory.’” (quoting
Empire, 547 U.S. at 701)).

The Supreme Court most recently analyzed when the“ arising under door” should be opened

in Grable and Empire and the reasoning in those opinions guides our evaluation of the propriety of

removal inthiscase. The IRS seized and sold the property of Grable & Sons Metal Products, Inc.
(“Grable’) to satisfy atax deficiency. Grable, 545 U.S. at 310. Grable brought a quiet title action

in state court against Darue Engineering & Manufacturing (* Darue’), the purchaser of the property,



“claming that Darue's record title was invalid because the IRS had failed to notify Grable of its
seizure of the property in the exact manner required by [26 U.S.C.] § 6335(a).” Id. at 311. The
Supreme Court held that removal of Grable' s state law quiet title claim to federal court was proper
for thefollowing reasons. (1) Grable's claim against Darue was premised “on afailure by the IRS
to give it adequate notice, as defined by federa law[;]” (2) “[w]hether Grable was given notice
withinthe meaning of thefedera statute[was] an essential element of itsquiet titleclam[;]” (3) “the
meaning of the federal statute [was| actually in dispute;” (4) the meaning of the federal statute was
“the only legal or factual issue contested in the case[;]” (5) interpretation of “the federal tax
provision [was] an important issue of federal law that sensibly belong[ed] in afederal court[;]” (6)
the government, tax delinquents, and buyers would all have an interest in having such claims
determined by “judges used to federal tax matters[;]” and (7) since state title actions rarely raise
issues of federa law, “federal jurisdiction to resolve genuine disagreement over federal tax title
provisionswill portend only amicroscopic effect on the federal-state division of labor.” Id. at 314-
15.

The Empire case was commenced by Empire Healthchoice Assurance, Inc. (“Empire’), a
private insurance company that provides health insurance to federal employees pursuant to the
Federal Employees Health Benefits Act of 1959, 5 U.S.C. § 8901, et seq. Empire, 547 U.S. at 682,
687. Empire brought suit in federal court against a plan beneficiary who had been injured in an
accident, seeking reimbursement for the beneficiary’ smedical careafter thebeneficiary successfully
sued the person who caused the accident in state court. Id. at 683. Empire argued that the federal
court had jurisdiction over its claim that the beneficiary had breached the reimbursement provision

of his health insurance plan “because federal common law governed its reimbursement clam” or,



in the alternative, because the health insurance plan “itself constituted federal law.” 1d. at 688
(citation omitted). The Supreme Court disagreed, concluding that the federal courts did not have
federal question jurisdiction over Empire's claims pursuant to 28 U.S.C. 8 1331. Id. at 683. The
Supreme Court explained that this case was *“ poles apart from Grable” because Grable* centered on
theaction of afederal agency (IRS) and itscompatibility with afederal statute, the question qualified
as ‘substantial,” and its resolution was both dispositive of the case and would be controlling in
numerous other cases.” Id. at 700 (citing Grable, 545 U.S. at 313). The contract claim at issuein
Empire, on the other hand, was unrelated to the actions of any “federal department, agency, or
service,” and thedetermination of how much of the settlement the beneficiary obtained from hisstate
court tort claim should be paid to Empire was “fact-bound and situation-specific.” 1d. at 700-01.

To apply the Grable and Empire analysis in the instant case, we must decide whether

Plaintiffs wrongful termination claim “necessarily raise[s] a stated federal issue, actually disputed
and substantial, which a federal forum may entertain without disturbing any congressionally
approved balance of federal and state judicial responsibilities.” Grable, 545 U.S. at 314. To do so,
we must first understand the contours of a wrongful termination claim brought pursuant to
Pennsylvanialaw.

B. Pennsylvania Law Regarding Wrongful Termination

In Pennsylvania, “the at-will employment doctrine provides that absent a statutory or
contractual provision to the contrary, the employer and empl oyee each have the power to terminate

the employment relationship for any or noreason.” Weaver v. Harpster, 975 A.2d 555, 557 n.3 (Pa.

2009) (citing Geary v. United States Steel Corp., 319 A.2d 174, 176 (Pa. 1974)). “[A]sagenera

rule, there is no common law cause of action against an employer for termination of an at-will



employment relationship.” 1d. at 562 (citing Clay v. Advanced Computer Applications, 559 A.2d

917,918 (1989)). Consequently, “[a]n employee may bring a cause of action for atermination of
[the at-will employment] relationship only inthemost limited circumstances, where thetermination
implicatesaclear mandate of public policy.” 1d. at 563. Typically, thelegislature formulates public
policy in Pennsylvania. 1d. The Pennsylvania Supreme Court has, therefore, instructed that “the
power of the courts to declare pronouncements of public policy is sharply restricted.” Id. (citing

Mamlin v. Genoe (City of Philadelphia Police Beneficiary Ass'n), 17 A.2d 407, 409 (Pa. 1941)).

Thus, a court may “declare what is or is not in accord with public policy . . . ‘only when a given

policy is so obviously for or against public health, safety, morals, or welfare that thereis a virtual

unanimity of opinioninregard toit.’” Id. (citing Mamlin, 17 A.2d at 409).
ThePennsylvaniacourtshaverecognizedthat thereare” threelimited circumstancesinwhich

public policy will trump employment at-will.” Fraser v. Nationwide Mut. Ins. Co., 352 F.3d 107,

111 (3d Cir. 2003) (citing Hennessy v. Santiago, 708 A.2d 1269, 1273 (Pa. Super. Ct. 1998)). “[A]n

employer (1) cannot require an employee to commit acrime [and fire the employee for refusing to
do so], (2) cannot prevent an employee from complying with a statutorily imposed duty, and (3)
cannot discharge an employee when specifically prohibited from doing so by statute.” Id.

(alterationsin original) (quoting Hennessy, 708 A.2d at 1273); see also Spyridakisv. The Riesling

Grp., Inc., 398 F. App’' x 793, 799 (3d Cir. 2010) (same). Sincethe Complaint allegesthat Plaintiffs
firings violated AIR 21, which statute prohibits an air carrier, contractor or subcontractor of an air
carrier from firing an employee who provides his or her employer with information relating to
violations of law relating to air carrier safety, it appearsthat Plaintiffs’ wrongful termination claim

relies on the third circumstance. However, in ascertaining whether a termination violates



Pennsylvania public policy, the Pennsylvania courts “ examine the precedent within Pennsylvania,
looking to [the Pennsylvania] Constitution, court decisions, and statutes promulgated by [the
Pennsylvanid legislature.” Weaver, 975 A.2d at 563 (citations omitted). Indeed, the Pennsylvania
Supreme Court has made it clear aplaintiff may only bring a claim for wrongful termination if his
or her termination violated the public policy of Pennsylvania. Thus, the possibility that an
individua’s termination violated federal law is itself insufficient to establish that his or her
termination violated Pennsylvania public policy:

inorder to set forth aclaim for wrongful dischargeaPlaintiff must do

more than show a possible violation of a federal statute that

implicates only her own personal interest. The Plaintiff in some way

must allege that some public policy of this Commonwealth is

implicated, undermined, or violated because of the employer’'s

termination of the employee. Public policy of the Commonwealth

must be just that, the policy of this Commonwealth.

MclL aughlinv. Gastrointestinal Specialists, Inc., 750 A.2d 283, 289 (2000). Consequently, it would

be “a mistake to baldly point to a federal statute or administrative regulation and, without more,
proclaim this as the public policy of the Commonwealth, such that every violation of any federal
code, or statute becomesthe basisfor seeking acommon law remedy against an employer.” Id. This
reasoning appliestofederal lawsthat prohibit firing empl oyeesthat complain about saf ety violations.
SeeMcLaughlin, 750 A.2d at 288 (*We believethat it is of no moment that federal regul ations may
provide administrative protection to employees who make [complaints about] safety violations to
their employers unless of course the employee is able to articulate a particular policy within the

Commonwealth that is threatened.”).



C. The Alleged Violation of AIR 21

Defendants maintain that we have federal question jurisdiction over Plaintiffs wrongful
termination claim becausethe court that decidesthat claim must determinewhether Plaintiffs' firings
violated AIR 21. However, as an initial matter, no court will even reach the question of whether
Plaintiffs’ firings violated AIR 21 unlessit first concludes that AIR 21 embodies the public policy
of Pennsylvania. Defendantshavetheburden of establishing that we have subject matter jurisdiction
over Plaintiffs wrongful termination claim, Boyer, 913 F.2d at 111, yet they have made no attempt
to establish that Pennsylvania has adopted the policy set forth in AIR 21 as its own public policy.
Because“it isalwaysthe removing party’ s burden to prove the propriety of removal,” Casae, 2010
WL 1407299, at *3 (quotation omitted), and Defendant has not established that the court that
ultimately decides Plaintiffs claims will ever reach the federal aspect of Plaintiffs wrongful
termination claim, we conclude that Defendants have not satisfied their burden of proving that we
have subject matter jurisdiction in this case.

Moreover, evenif Defendants had conclusively established that AIR 21 embodiesthe public
policy of Pennsylvania, the application of that statute in this case would not confer federal question
jurisdiction. First, Defendants do not claim that the meaning of AIR 21 itself isdisputed. Second,
this does not appear to be a situation in which the meaning of the federal statuteis “the only legad
or factual issue contested in the case[,]” Grable, 545 U.S. at 315; or where there is a question
regarding the interpretation or application of AIR 21 that would implicate “significant federal

interests.” Kalick v. Northwest Airlines Corp., 372 F. App’'x 317, 320 (3d Cir. 2010). Rather, as

in Empire, thefederal claim at issueinthis caseisunrelated to the actions of any federal agency, and

the determination of whether Defendants violated AIR 21 is “fact-bound and situation-specific.”

10



Empire, 547 U.S. at 700. Moreover, the determination of the AIR 21 aspect of Plaintiff’swrongful
termination claim would not necessarily be dispositive of that claim because Count | of the
Complaint alsoallegesthat Plaintiffs' firingsviolated thepublic policy of Pennsylvaniaas embodied
inthe PennsylvaniaWhistleblower Law. Consequently, we concludethat, evenif AIR 21 embodies
Pennsylvania public policy, Plaintiffs claim for wrongful termination in violation of that policy
would not depend on the resolution of a substantial question of federal law. 1d. at 690 (citation
omitted). We hold that Defendants have failed to establish that this case belongs in the “slim
category” of state-law claimsover which we should exert original jurisdiction pursuant to 28 U.S.C.
§ 1331.

V. CONCLUSION

For the foregoing reasons, we conclude that Defendants have not satisfied their burden of
proving the propriety of removal in this case. See Casale, 2010 WL 1407299, at *3. We therefore
remand this case to the Court of Common Pleas of Philadel phia County.

Plaintiffs have asked that we award them the attorneys fees and costs they incurred as a
result of the removal, pursuant to 28 U.S.C. 8§ 1447(c), which provides that “[a]ln order remanding
the case may require payment of just costsand any actual expenses, including attorney fees, incurred
asaresult of theremoval.” 28 U.S.C. § 1447(c). “[T]he standard for awarding fees [turns] on the
reasonableness of the removal. Absent unusual circumstances, courts may award attorney’s fees
under § 1447(c) only where the removing party lacked an objectively reasonable basis for seeking

removal.” Martinv. Franklin Capital Corp., 546 U.S. 132, 141 (2005). Since Plaintiffs’ wrongful

termination claim does, in part, rest on a federal statute, and Defendants made a colorable -- if

ultimately unsuccessful -- argument in favor of subject matter jurisdiction, wefind that Defendants

11



had an obj ectively reasonabl e basisfor seeking removal inthiscase. Plaintiffs' request for anaward
of their attorneys’ fees and costs is, accordingly, denied.

An appropriate Order follows.

BY THE COURT:

/s/ John R. Padova

John R. Padova, J.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JEFFREY C. CONKLIN and ) CIVIL ACTION
MATTHEW THOMASNAYLOR
V.
MORAN INDUSTRIES, INC., ET AL. NO. 11-411
ORDER

AND NOW, this 31st day of May, 2011, upon consideration of Plaintiffs Motion for
Remand and for Costs and Attorneys Fees (Docket No. 12), and all documentsfiled in connection
therewith, IT ISHEREBY ORDERED that theMotionisGRANTED IN PART AND DENIED
IN PART asfollows:

1 TheMotionisGRANTED insofar asit seeksremand, and thiscaseisSREM ANDED

to the Court of Common Pleas of Philadelphia County.

2. The Motion isDENIED insofar asit requests an award of attorneys fees and costs

incurred in connection with the removal of this case.

3. All other pending motions are DI SM I SSED as moot.

4. The Clerk shall CL OSE this case.

BY THE COURT:

/s/ John R. Padova

John R. Padova, J.
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