IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEVI N FLUKE : ClVIL ACTION
. :
CASHCALL, | NC. : NO. 08-5776
MEMORANDUM
Bartle, C. J. May 26, 2011

Before the court is the notion of plaintiff Kevin Fluke
to vacate and/or nodify an arbitration award nmade under the
Federal Arbitration Act ("FAA").!?

Plaintiff Kevin Fluke filed a putative class action
| awsui t agai nst defendant CashCall, Inc. ("CashCall") in the
Court of Common Pl eas of Phil adel phia County. Fluke sought to
recover statutory danages avail abl e under Pennsylvania | aw for
usurious interest rates CashCall allegedly charged Pennsyl vani a
borrowers on | oans of $35,000 or less. CashCall tinely renoved
the action based on this court's diversity jurisdiction. W have
jurisdiction over this matter because Fl uke, a nenber of the
putative class, is of diverse citizenship from CashCall and the
case nmet the requirenents of 28 U . S.C. 8 1332(d)(2), including

the amobunt of more than $5 million in controversy.? On

1. At present, CashCall has not noved to confirmthe award.

2. Fluke is a resident of Pennsylvania and CashCall is a
California corporation with its principal place of business
(continued. . .)



CashCall's notion, the court conpelled Fluke to conply with a
provision in his borrowing agreenment requiring himto arbitrate
his clainms individually and not as part of a class. 1In the
subsequent arbitration, the arbitrator found in favor of CashCal
and agai nst Fl uke.

I .

In June 2007, Fluke, a resident of Pennsyl vani a,
borrowed $2,600 fromthe First Bank of Delaware ("First Bank").
Thi s unsecured | oan was marketed to Fl uke over the internet by
CashCall, Inc. ("CashCall"). Under the ternms of the prom ssory
note, Fluke could repay this debt over three and a half years,
that is, 42 nonths.® O the anpunt borrowed, $75 was treated as
a pre-paid origination fee. Thus, Fluke received $2,525 of the
$2, 600 he borrowed.

As required by federal |aw, the prom ssory note Fluke
signed carried a Truth in Lending Act disclosure statenent. See
15 U.S.C. 88 1601-16. According to the disclosure, Fluke was to
borrow $2,525.00 at an annual interest rate of 99.16% and pay a
total "finance charge" (i.e., interest) of $6,596.77 over 42
nonths. I n borrow ng $2,525, Fluke woul d repay CashCall a total

of $9,121.77. The note al so contains a provision requiring Fluke

2.(...continued)
t here.

3. Fluke would pay $244.28 in the first nmonth, $216.55 for forty
nont hs, and $215.49 in the forty-second nonth. First Bank woul d

al so charge Fluke an additional $15 if a payment was nore than 15
days late. The loan did not include a prepaynent penalty.
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to arbitrate any disputes that arise with the hol der of the note

i ndividually and not as part of a class. See Fluke v. CashCall,

Inc., Case No. 08-5776, slip op. at 13-14 (E.D. Pa. May 21,
2009).

After First Bank | oaned the noney to Fluke, First Bank
assigned the prom ssory note to CashCall.* The parties agree
that CashCall "serviced" the note, which appears to nean that
CashCal | collected Fluke's paynents. Fluke paid CashCal
$2,840. 00 over 13 nonths and then ceased maki ng paynents. O the
amount Fl uke paid, CashCall applied $2,659.12 to interest and
$183.76 to principal. Wen Fluke stopped maki ng paynents,
CashCal | threatened a collection action.

Soon thereafter, Fluke filed this lawsuit. Fluke
all eged that the interest rate that CashCall charged hi m and
other simlarly-situated borrowers violates the Pennsyl vania Loan
I nterest and Protection Law and the Pennsyl vani a Consuner

Di scount Conpany Act.> 7 P.S. § 6203.A; 41 P.S. 8§ 201, 502.

4. The note was clearly drafted with the intention that First
Bank woul d | end Fl uke noney and then assign the note to CashCall.
The note defines the "Holder" of the note as including First
Bank's "marketing, servicing, and collection representatives and
agents."” The note specifically refers to CashCall as a
"marketing agent." The note also invites borrowers to contact
CashCall if it has a conplaint and provides CashCall's contact
information. The First Bank prom ssory note is dated June 27,
2007. Fluke received a notice that his debt had been assigned to
CashCal | on June 30, 2007.

5. CashCal |l has not counterclainmed to recover any noney t hat
may be due under the prom ssory note.
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In arbitration, CashCall argued it was not |iable under
Pennsyl vani a' s usury | aws because federal |law as set forth in 12
U S.C. 8§ 1831d authorized First Bank to charge an out-of-state
borrower such as Fluke any interest rate that it could validly

charge a Del aware borrower.® See generally G eenwood Trust Co.

v. Massachusetts, 971 F.2d 818, 826-28 (1st Cr. 1992). The

parti es agreed that Del aware statutes authorize Del anare-
chartered banks such as First Bank to charge a borrower any
agreed-upon interest rate. See 5 DeL. CooE ANN. 88 963, 9665.

Fl uke countered that a 99.16% interest rate is unconscionable and
t herefore outside the scope of § 1831d.

The arbitrator found the 99.16% i nterest rate was not
unconsci onabl e under Del aware | aw and deni ed Fl uke any recovery.
In his notion to vacate and/or nodify that award, Fluke argues
that the arbitrator's decision is not supported by substanti al
evi dence and that the arbitrator manifestly disregarded the | aw

in performng his analysis.

6. Section 1831d(a) provides in pertinent part:
In order to prevent discrimnation agai nst
State-chartered insured depository institutions ... if
the applicable rate prescribed in this subsection
exceeds the rate such State bank ... would be permtted
to charge in the absence of this subsection, such State
bank ... may, notw thstanding any State constitution or
statute which is hereby preenpted for the purposes of
this section, take, receive, reserve, and charge on any
| oan or discount made, or upon any note, bill of
exchange, or other evidence of debt, interest ... at
the rate allowed by the laws of the State, territory,
or district where the bank is |ocated.
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1.

The prom ssory note requires any di spute between Fl uke
and CashCall to be arbitrated pursuant to the Federal Arbitration
Act ("FAA"), 9 U.S.C. 88 1 et seq. The FAA specifies four
grounds for setting aside an arbitrator's award. 9 U S. C
8§ 10(a). These four grounds are:

(1) where the award was procured by
corruption, fraud, or undue neans;

(2) where there was evident partiality or
corruption in the arbitrators, or either of
t hem

(3) where the arbitrators were guilty of

m sconduct in refusing to postpone the

heari ng, upon sufficient cause shown, or in
refusing to hear evidence pertinent and
material to the controversy; or of any other
m sbehavi or by which the rights of any party
have been prejudi ced; or

(4) where the arbitrators exceeded their
powers, or so inperfectly executed themthat
a nmutual, final, and definite award upon the
subj ect matter submtted was not made.

Id. The statute also provides three circunstances in which a
court may nodify or correct an arbitrator's award:

(a) Where there was an evident nmateri al

m scal cul ati on of figures or an evident

mat erial m stake in the description of any
person, thing, or property referred to in the
awar d.

(b) Where the arbitrators have awarded upon a
matter not submitted to them unless it is a
matter not affecting the nerits of the
deci si on upon the matter submtted.

(c) Where the award is inperfect in matter of
formnot affecting the nerits of the
cont rover sy.



Id. at 8§ 11. The Suprene Court has held that §8 10 and § 11 of
the FAA are the exclusive grounds for vacating and nodi fying an

arbitrator's award. Hall St. Assocs. LLC v. Wattel, Inc., 552

U S. 579-80, 583-84 (2008).

Fl uke argues that the arbitrator's award i s unsupported
by substantial evidence. The prom ssory note Fluke signed states
that the arbitrator's award "wi Il be supported by substanti al
evi dence and nust be consistent with this Agreenent and
applicable law or may be set aside by a court upon judici al
review." Section 10(a) of the FAA does not permt a court to
vacate an arbitration award on the ground that it is unsupported
by substantial evidence. The Suprenme Court has specifically held
that contracts between litigants cannot authorize federal courts
to vacate arbitration awards on this basis. 1d. Thus, Fluke's
argunent | acks nerit.

Fl uke al so asserts that the award at issue nust be set
aside due to the arbitrator's "mani fest disregard of the |law "
Bot h the Suprenme Court and our Court of Appeals have specifically
declined to resol ve whet her mani fest disregard of the | aw renai ns

a valid basis for vacatur after the Suprene Court's Hall Street

decision. Stolt-Nielsen S.A. v. Aninmal Feeds Int'l Corp., 130

S. C. 1758, 1768 n.3 (2010); Paul Green, 389 Fed. App' x at 176
n.5. The Courts of Appeals for the Second and Ninth Crcuits
have held that an arbitrator engaging in manifest disregard of
the | aw exceeds his or her powers within the neaning of

8 10(a)(4) of the FAA. Paul G een, 389 Fed. App'x at 177 n.6
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see Conedy dub Inc. v. Inprov W Assocs., 553 F.3d 1277, 1290

(9th Cir. 2009); Stolt-Ni elsen SAv. Aninal Feeds Int'l Corp., 548

F.3d 85, 93-95 (2d Cir. 2008), overruled on other grounds, ---

Uus. ----, 130 S. . 1758 (2010). On the other hand, the Courts
of Appeals for the Fifth and Eleventh Circuits have taken the
opposite view, that is that "mani fest disregard of the |aw' does

not survive Hall Street as a grounds for vacating an arbitrator's

awar d. Frazier v. CtiFinancial Corp., LLC 604 F.3d 1313, 1324

(11th Gr. 2010); Gtigroup dobal Mts., Inc. v. Bacon, 562 F.3d

349, 357 (5th Gir. 2009).

Prior to Hall Street, our Court of Appeals accepted

mani fest disregard of the law as a basis for setting aside an
arbitration award although it has not had occasion to opine on

the subject since that tinme. See Paul G een, 389 Fed. App'x at

176. Even if manifest disregard of the |aw survives under

8§ 10(a)(4) of the FAA it is available only in those "exceedingly
narrow' circunstances in which an "arbitrator (1) knew of the

rel evant | egal principle, (2) appreciated that this principle
controlled the outcome of the disputed issue, and (3) nonethel ess
willfully flouted the governing |aw by refusing to apply it."

Paul G een, 389 Fed. App'x at 176; Metronedia Energy, Inc. V.

Ensearch Energy Servs., Inc., 409 F.3d 574, 578 (3d Cr. 2005).

An arbitrator's manifest disregard for the lawis distinct froma
nerely erroneous application of the law. Even an arbitrator's
incorrect legal conclusion is entitled to deference. Local 863

Int'l Bhd. v. Jersey Coast Egg Producers, 773 F.2d 530, 533 (3d
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Cir. 1985); see Conmmt'n Consultant, Inc. v. Nextel Commt'n of

Md-A , Inc., 146 Fed. App'x. 550, 553 (3d G r. 2005). Qur Court

of Appeal s has stated "that there nust be absolutely no support

at all in the record justifying the arbitrator's determ nations

for a court to deny enforcenent of an award.” News Am Publ'ns,

Inc. Daily Racing FormDiv. v. Newark Typographical Union, Local

103, 918 F.2d 21, 24 (3d Gr. 1990) (internal citations omtted).
Fl uke's pre-arbitrati on nmenorandum expl ai ned Del aware's

| aw of unconscionability and urged the arbitrator to find that a

99.16% interest rate is unconscionable. GCting a |eading

Del awar e Suprene Court decision, Fluke urges that a contract is

unconscionable if a party uses its superior bargaining power to

obtain terns that are "so one-sided as to be oppressive." See

Grahamyv. State Farm Mut. Auto. Ins. Co., 565 A 2d 908, 912-13

(Del . 1989).

We are constrained to find, however, that the
arbitrator did not manifestly disregard the law in concluding the
interest rate at issue was not unconscionable. Delaware statutes
specifically authorize | enders to charge borrowers such as Fl uke
any agreed-upon interest rate, and Fluke cited no cases in which
a Delaware court found a particular interest rate unconscionabl e.
See 5 DeL. Cooe ANN. 8 965. The arbitrator did not "willfully

flout”™ any law he was obliged to apply. Paul G een, 389 Fed.

App' x at 176-77.
We are not unsynpathetic to Fluke's argunent that an

interest rate of 99.16%is unconscionable. Yet, we may not
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substitute our judgnent for that of the arbitrator. See News Am

Publ ' ns, 918 F.2d at 24. Assuming that a manifest disregard of
the law remains a valid grounds for vacating an arbitration
award, the arbitrator here did not manifestly disregard the | aw
in denying Fluke relief. Accordingly, we cannot grant the relief

Fl uke seeks.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEVI N FLUKE ) ClVIL ACTI ON
. )

CASHCALL, | NC. NO. 08-5776
ORDER

AND NOW this 26th day of May, 2011, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of plaintiff to vacate and/or nodify award of

arbitrators (Doc. No. 48) is DEN ED.
BY THE COURT:

[s/ Harvey Bartle II|

C. J.



