IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
. :
TARI Q M TCHELL NO. 10-146-1
MEMORANDUM
Bartle, C. J. May 26, 2011

Def endant Tariq Mtchell ("Mtchell") pleaded guilty to
two counts of possession with intent to distribute cocai ne base
("crack"), two counts of possession with intent to distribute
heroi n, and one count of possession of a firearmin furtherance
of a drug trafficking offense. Before the court is the third
notion of Mtchell to withdraw his guilty plea.

Mtchell initially entered his plea of guilty on
Cct ober 27, 2010, after jury selection on the first day of his
crimnal trial. He filed his first notion to withdraw his guilty
pl ea on Novenber 5, 2010. On February 4, 2011, this court held a
hearing regarding the notion. After extensive testinony,

Mtchell declared that he wi shed to withdraw his notion.
Accordingly, we marked the notion w thdrawn.

On May 3, 2011, Mtchell filed a second notion to
wi thdraw his guilty plea. |In support of his notion, Mtchell
decl ared that he had received ineffective assistance of counsel
and that he had been coerced into signing the plea agreenent. He

also alleged that "[t]here are issues in Petitioners Defense that



could grant Petitioner release at trail [sic]." However, he did
not provide any details regarding the substance of those issues.
In a Menorandum and Order, we denied the notion. W then held a
hearing on May 17, 2011 in connection with Mtchell's claim of

i neffective assistance of counsel. At the hearing, this court
engaged Mtchell in a colloquy regarding his know edge of the |aw
and ability to proceed pro se. W also granted Mtchell tine to
di scuss his issues with his counsel, Eugene Tinari, Esquire.®! At
t he conclusion of the hearing, Mtchell stated that he wanted to
proceed with representation by Tinari. W continued the
sentencing a week to allow Mtchell additional tine to work with
Tinari .

On May 24, 2011, two days before his postponed
sentencing, Mtchell filed his third nmotion to withdraw his
guilty plea. As we previously stated, a defendant nust
denonstrate a "fair and just reason” in order to withdraw his
guilty plea. Fed. R Cim P. 11(d)(2)(B). This court nust
consider three factors: (1) whether Mtchell asserts his actual
i nnocence; (2) the strength of his reasons for wthdraw ng the
pl ea; and (3) whether the withdrawal would result in prejudice to

t he government. Governnment of Virgin Islands v. Berry, 631 F.2d

214, 220 (3d Gr. 1980). Where a defendant seeks to withdraw his

1. Tinari is the third attorney to represent Mtchell. Mtchell
previously filed a notion to termnate for ineffective assistance
his first counsel, Jack McMahon, Esquire, who was privately
retained. W granted McMahon's subsequent notion to w thdraw

We then appointed Carina Laguzzi, Esquire to represent him
Shortly thereafter, Mtchell retained Tinari.
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plea of guilty due to ineffective assistance of counsel, he nust
denonstrate that (1) his attorney's advice was "unreasonabl e
under prevailing professional norns"” and (2) that he suffered

"sufficient prejudice"” as a result. United States v. Day, 969

F.2d 39, 42, 44 (3d GCr. 1992).

W reiterate our finding that Mtchell know ngly and
voluntarily pleaded guilty after a | engthy colloquy regarding his
rights and the factual basis for his plea. Mtchell's severa
notions to withdraw his guilty plea are sinply a strategy for
delay. The governnent will be prejudiced by any further hearing
on this issue.

In support of this third notion to withdraw, Mtchel
argues that counsel was ineffective for failing to investigate
whet her Mtchell possessed firearns "in furtherance of" drug
trafficking, in violation of 18 § U.S.C. 924(c)(1). OQur Court of
Appeal s has instructed that "the nere presence of a gun is not

enough.” United States v. Sparrow, 371 F.3d 851, 853 (3d Cir

2004). Instead, this court nust consider the follow ng factors:
(1) the type of weapon possessed; (2) the nature of the drug
activity in question; (3) the accessibility to the defendant of
the firearm (4) whether the weapon is stolen; (5) whether the
def endant possessed the gun legally or in an illicit manner; (6)
whet her the gun contains anmunition; (7) the proximty to the
drugs or drug profits; and (8) the circunstances under which the

gun is discovered. 1d. (citing United States v. Ceball os-Torres,

218 F.3d 409, 414-15 (5th Gir. 2000)).
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The superseding indictnment charges Mtchell with two
counts of possession of a firearmin furtherance of drug
trafficking. At his change of plea hearing, the governnent
recited the follow ng summary of the facts. Mtchell agreed,
under oath, that these facts were accurate.

On Cctober 30, 2009, Mtchell was arrested while in
possession of over fifty clear plastic packets containing crack
cocai ne and heroin. Law enforcenent officers found five firearns
in a safe in Mtchell's home. Mtchell's birth certificate was
al so discovered in the safe, along with various drug packagi ng
par aphernalia. Furthernore, two green plates covered with white
resi due which was |ater determned to be cocaine were found in
t he bedroom where the firearns were |ocated. Wiile there was no
evi dence that these firearns were stolen, one had an illegally
sawed-of f barrel. Two of the guns were | oaded.

On February 12, 2010, Mtchell was again arrested. Law
enforcenment officers discovered a firearmand multiple plastic
packets of heroin hidden together beneath the air bag
conpartment. The firearmwas stolen and | oaded with anmunition
There was an outstanding federal warrant for Mtchell's arrest in
connection with the Cctober 30, 2009 incident.

The circunstances surroundi ng both these incidents
wei gh strongly in favor of a finding that the firearnms in issue
wer e possessed in furtherance of drug trafficking activity.
Accordi ngly, counsel was not ineffective for failing to explore

this issue further.



The February 12, 2010 charge for possession of a
firearmin furtherance of a drug trafficking offense carried a
mandat ory m ni num of twenty-five years inprisonnent to run
consecutively with any other sentence inposed. |n connection
with the other five counts in the superseding indictnent,
Mtchell faced a maxi mum sentence of life inprisonnment and a ten
year mandatory m nimum sentence to run consecutive to any ot her
sent ence i nposed.

In return for his plea of guilty, the governnent agreed

to dismss the February 12, 2010 charge for possession of a
firearmin furtherance of a drug trafficking offense. M tchel
entered into a plea agreenent under Rule 11(c)(1)(C of the
Federal Rules of Crimnal Procedure. Under this agreenent, the
parties stipulated to a termof fifteen years' inprisonnment.
G ven the strong weight of the evidence that Mtchell possessed
the firearns in furtherance of drug trafficking and the | engthy
sentence he faced if convicted, counsel's advice regarding the
guilty plea was not "unreasonabl e under prevailing professional
norns."” Day, 969 F.2d at 44.

Accordingly, the third notion of Mtchell to w thdraw

his guilty plea is being denied.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
. )
TARI Q M TCHELL NO. 10-146-1
ORDER

AND NOW this 26th day of May, 2011, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of defendant to withdraw his guilty plea (Docket

No. 78) is DEN ED.
BY THE COURT:

[s/ Harvey Bartle III

C. J.



