I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: ASBESTOS PRODUCTS : Consol i dat ed Under
LIABILITY LITIGATION (No. VI) : MDL DOCKET NO. 875

TI MOTHY AND CAROLI NE VEST
v. : Givil Action No. 11-cv-63520

: Transferred fromthe Northern
VARl OQUS DEFENDANTS ) District of California

MEMORANDUM
EDUARDO C. ROBRENO, J. MAY 25, 2011

Before the Court is Plaintiffs’ Mtion to Remand (doc.
no. 4) and renovi ng Def endant, MDonnell Dougl as Corporation’s,

Response (doc. no. 13.)

BACKGROUND
Plaintiff, Tinothy Vest, was diagnosed with
mesot hel i oma in Cctober of 2009. (Pl.’s Mt., doc. no. 4, at 5.)
Caroline Vest is Plaintiff Tinothy Vest’'s wife. Together,
Timot hy Vest and Caroline Vest are referred to as “Plaintiffs.”
Plaintiffs filed the instant action in California
Superior Court on Decenber 17, 2009. 1d. Tinothy Vest all eges
t hat vari ous Defendants’ asbestos-containing products caused his

injuries, which he was exposed to while present at Hangar 110,
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where his father, Warren Vest, worked from 1973-1983. (Pl.’s
Mot., doc. no. 4, at 5.) Tinothy Vest asserts that he was present
at Hangar 110 often, and additionally, that his father brought
home asbestos on his clothing and person, and therefore that he
was exposed to asbestos both at the worksite and in the hone.
(Id. at 7.) Plaintiffs assert that Defendant MDonnell Dougl as
Corporation (“MDC') manufactured airplanes that contained
asbestos, which were present at Hangar 110.

On January 28, 2010, Plaintiffs amended their conplaint
to add Defendant MDC, alleging that asbestos-containing
conponents on MDC pl anes were a substantial contributing factor
to M. Vest’'s asbestos-related injuries. MXC filed the notice of
renoval at issue on January 6, 2011, alnost a year after being
added to the action. The basis of MDC s renoval is the federal
officer renoval statute, 28 U S.C. 8§ 1442(a)(1l), as MDC asserts
that it has a “col orabl e” governnent contractor defense for any
clainms related to mlitary aircraft, nanely the KC- 10 and B- 23,

that were present at Hangar 110. See Hagen v. Benjam n Foster

Co., No. 07-63346, 2010 W. 3745297 at *20 (E.D. Pa. Sept. 24,
2010) (Robreno, J.)(finding that renoval is appropriate under
Section 1442(a) (1) when “defendant identifies facts which, in the
light nost favorable to the defendant, entitle himor her to a
conpl ete defense.”).

Plaintiffs advance two grounds for remand. First,



Plaintiffs assert that Defendant’s notice of renoval was
untinmely, and alternatively, Plaintiffs now waive any clains for
exposure to asbestos on mlitary aircraft, purportedly renoving

the federal officer basis for federal jurisdiction

1. ANALYSI S

A. Timng for Renobval

The tineliness of renpval is an issue of federal |aw
In the context of a Multidistrict Litigation case, issues of
federal |aw are governed by the |aw of the circuit in which the

M.D court sits. 1n Re Asbestos Prods. Liab. Litig. (“QGl Field

Cases”), 673 F. Supp. 2d 358, 362 (E.D. Pa. 2009).

The timng for renoval is controlled by 28 U S.C. §
1446. Section 1446 states that an action that is not renovable
on the face of the pleadings my be renoved “wthin thirty days
after receipt by the defendant, through service or otherw se, of
a copy of an anended pl eading, notion, order or other paper from
which it may first be ascertained that the case is one in which
is or had becone renovable . . . .” The first thirty-day w ndow
for renoval is only triggered when “the four corners of the
pleading . . . inforns the reader, to a substantial degree of
specificity, [that] all the elements of federal jurisdiction are

present.” Foster v. Miutual Fire Marine & Island Ins. Co., 986

F.2d 48, 53 (3d Gr. 1993) rev'd on other grounds, Mirphy Bros.,



Inc. v. Mchetti Pipe Stringing, Inc., 526 U S. 344 (1999).

When renoval is based on the federal officer renova
statute, the thirty-day window is not triggered until plaintiff
provides facts to support all four prongs of the federal officer

renoval statute.! Durhamv. Lockheed Martin Corp., 445 F.3d 1247

(9th Gr. 2006); see also Barnes Vv. Various Defendants, 10-67141,

2011 W 925414 at *2 (E.D. Pa. Mar. 16, 2011) ( Robreno,
J.)(“[d] efendant does not have a basis for renoval until the
nexus between [p]laintiff’s clainms and actions all egedly taken by
[ d] ef endant under the direction of a federal officer [is]
established”).

In Durham the Ninth Grcuit Court of Appeals held that
the case was not renovable until plaintiff’'s answers to

interrogatories revealed, for the first tine, that plaintiff was

! The federal officer renoval statute requires a show ng
that (1) defendant is a person within the nmeaning of the statute;
(2) the conduct at issue occurred while defendant was “acting
under” the direction of a federal office; (3) defendant has a
colorable federal defense; and (4) there is a causal nexus
between plaintiff’s clainms and acts perforned under col or of
federal office. 28 U S.C. 8§ 1442(a)(1); Jefferson County v.
Acker, 527 U.S. 423, 431 (1999).

The col orabl e federal defense at issue is the governnent
contractor defense, which shields a conpany fromliability for a
defective equipnent if it can be shown that (1) the United States
approved reasonably precise specifications for the equipnent; (2)
t he equi prment conforned to those specifications; and (3) the
supplier warned the United States about the dangers in the use of
t he equi pnent that were known to the supplier but not to the
United States. Boyle v. United Tech. Corp., 487 U S. 500, 512
(1988) .




al | eging exposure to the SR-71 Bl ackbird and G141 Starlifter,
for which defendant asserted a federal officer defense. The
court held that:

Until [plaintiff] revealed which aircraft he had

wor ked on during his Air Force career, [defendant]

couldn’t assert either that its actions were taken

pursuant to a federal officer’s directions, or that

it had a colorable federal defense. 1d. at 1251

Def endant i n Durham manuf actured various products, sone
of which were related to government contracts and sone of which
were purely commercial products. Until the mlitary products
were specifically identified, defendant had no basis for renoval.
Simlarly, in Barnes, this Court held that the thirty-day w ndow
was not triggered until plaintiff’s interrogatories identified
that the specific product at issue were defendant’s turbines on
naval ships; merely nam ng the defendant, general equipnent and
identifying the Naval yard worksite in the conplaint was
insufficient. Barnes, 2011 W 925414 at *2.

Therefore, in the instant case, the inquiry is when the
record reveal ed that the all egations against MDC satisfied the
federal officer renoval statute, showing that: (1) MDC was acting
under the direction of a federal office with respect to the
mlitary planes at issue; (2) MDC has a col orabl e gover nnment
contractor defense based on the mlitary specifications for the

pl anes; and (3) there is a causal nexus between Tinothy Vest’s

asbestos-related injuries and MDC s nmlitary planes. Once facts
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supporting these three points were reveal ed, MDC was obligated to
file a notice of renoval within thirty days

Plaintiffs do not contend that the case was renovabl e
on the face of the conplaint. However, Plaintiffs assert that
M. Vest’s exposure to asbestos on mlitary aircraft was reveal ed
during discovery, “as early as June 2010 and no | ater than August
2010,” and therefore MDC s Defendant was far outside the thirty-
day w ndow provided by 28 U S.C. 8§ 1446. (Pl.’s Mt., doc. no.
4, at 5.) NMDC responds that M. Vest’'s exposure to asbestos on
mlitary aircraft was not revealed until Plaintiffs’ Response to
MDC s Motion for Summary Judgnent, and that MDC renpoved wi thin
one week of Plaintiffs’ Response. (Def.’s Resp., doc. no. 13, at

6.)?2

B. MDXC s Triggering Event

MDC asserts that three witnesses were disclosed in

Plaintiffs’ Reponse to MDC s Mdtion for Sunmary Judgnent which,

2 Plaintiffs speculate that MDC only sought to renove the
case after an adverse ruling by the state court, and that MDC s
removal is nerely an attenpt to delay trial and “deny Ti nothy
Vest his right as a living plaintiff to recover substantial pain-
and-suffering danages.” (Pl.’s Mot. to Remand, doc. no. 4, at
5.) NMDC responds that “Plaintiffs’ counsel actively conceal ed
Plaintiffs’ mlitary aircraft clainms in the hopes of ambushing
MDC at trial.” (Def.’s Resp., doc. no. 13, at 6.) O course,
the notivations of the parties are irrelevant to the question
before the Court. The only relevant issue is at what point in
the litigation did the facts making the case renpbvable cone to
light.



for the first time, revealed the renovability of the case.

First, the testinony of expert w tness John Tenplin, industrial
hygi eni st, who di scussed “re-entrainnent,” which is the novenent
of asbestos fibers in the air. (Def.’s Opp., doc. no. 13, at 12
14) (citing Declaration of John Tenplin, doc. no. 8-1)(“In sum
the respirable asbestos fibers that are released into the air
Wll remain in the air for sonme tinme before they alight on
surfaces. Those fibers, once they do cone to rest, are then
subject to re-entrainnment.”) Defendant asserts that the theory
that all aircraft maintenance at Hangar 110 coul d have
contributed to M. Vest’s asbestos-related injuries was
introduced for the first tine by John Tenplin's “re-entrai nment”
theory, and that this was the “linchpin for triggering [their]
right to renoval.” (Def.’s Qpp., doc. no. 13, at 13.) MXCis
essentially asserting that the third prong of the federal officer
renoval test, the causal nexus requirenent, was not established
prior to John Tenplin' s testinony.

However, John Tenplin's declaration does not provide
any new factual information about the case, but nerely relies on
t he al ready-devel oped factual record fromthe depositions
conpleted in the case. There is no specific discussion of
mlitary aircraft in John Tenplin's declaration. MDC s avernent
that John Tenplin’s general testinony regarding the nature of the
way that asbestos fibers nove through the air, for the first

tinme, put themon notice of a potential governnment contractor
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defense is unavailing. While his declaration m ght have
buttressed Plaintiff’s theory of the case, both Durham and Barnes
stand for the proposition that specific mlitary product
identification is the linchpin of federal officer renoval in the
asbestos context. It would run counter to the very idea of
“colorability” and |iberal renoval standards if a defendant was
expected to wait until a plaintiff’s expert testinony regarding
causation put together all of the pieces of the puzzle before it
could renove. Therefore, John Tenplin's testinony summari zi ng
the evidence and expl ai ning general principles of asbestos
exposure did not trigger the thirty-day renoval w ndow.

Second, MDC points to the depositions of David M| er
and M chael Pociecha, which were apparently taken after
Plaintiff’s Response to Defendant’s Mdtion for Summary Judgnent
was filed. (Def.’s Qpp., doc. no. 13, at 13.) The relevant
portions of the depositions highlighted by Defendant to support
its proposition are as foll ows:

Deposition of M chael Pociecha, January 4, 2011 (doc.

no. 23-9):
A | think that’s all | can renmenber offhand, oh, except
for Daly’s bonber.® | can’t even renenber what kind it

was. And we had a DC-3 in there, too. (220:1-3.)

Q Okay. Sounds |ike a good-1ooking plane. D d you
observe anyone do mai ntenance work on that particul ar

®“paly’s bomber” refers to a privately-owned B-23 bomber
that belonged to Edward Daly, the owner of World Airways.
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bonmber ?
Yeah, There was nechanics that would work on it.

Is it fair to say there were nmechani cs who worked on
other — all planes you nentioned, including the
mlitary planes?

Yes. (220:16-221:24.)

Back to M. Daly’s bonber for just another mnute. |'m
sorry. Did you observe mai ntenance work bei ng done on
the bonber? And | apologize if |I’'ve asked this

al r eady.

Yes, | did.

What type of work did you observe bei ng done on the
bonber ?

|’mnot famliar with what aircraftwork nmechani cal w se
i s being done, although I seen the engine being worked
on and al so the landing gear and all that kind of
thing. He actually had one particular nechanic who — |
can’t recall his nane — was the main nmechanic for that
pl ane. Actually, when M. Daly flew anywhere, he used
to grab that nechanic and take himwth him (235:6-
21).

Deposition of David L. MIler, Decenber 29, 2010 (doc.
no. 23-8):

You nentioned earlier that there were mlitary aircraft
bei ng worked on -

Yes.
—- at hangar 110.
Yes.

You nentioned the KC 10 which had a rope around it. Do
you know what type of work was bei ng done on the KC- 107?

We had a contract to do |i ke heavy checks, like a C
check. There's many different types of checks in
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aviation. (273:14-19.)

Def endant avers that it did not know of potenti al
exposure to asbestos on mlitary aircraft until these depositions
were taken. (Def.’s Qpp., doc. no. 13.) It is true that neither
Plaintiffs’ conplaint nor Plaintiffs’ answers to interrogatories
di scussed the KC-10 or the B-23. However, these depositions do
not di scuss anything specific with respect to Tinothy Vest and
provi de no new i nformation to Defendant that would trigger
renmoval. The fact that MDC-manufactured mlitary planes were
present at Hangar 110, and that mai ntenance was perfornmed on
them was established in the record as early as August 19, 2010,
roughly six nonths prior to Defendant’s renoval, during the
course of Warren K. Vest’'s deposition.* The relevant portions are
as foll ows:

A ...We [Tinmothy and Warren Vest] used to fly init [M.
Daly’ s airpl ane].

Q kay. And by M. Daly’'s airplane, which airplane are
you referring to?

A W had two. W had the conveyor 340 and he had a B-23.
Q And t hose were kept parked outside the hangar?

A Yes.

“ On Cctober 21, 2010, Tinothy Vest testified that he
recalled Ed Daly’s B-23 being present at Hangar 110, but could
not recall if maintenance was done on the plane. (Dep. of
Ti mot hy Vest, doc. no. 8-7, at 168:13-16.)
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Q » O »

And if [Tinmothy] went on those planes that woul d have
been while he was outside the hangar, correct?

Most |ikely, but they nmay have had one of themin the
airplane — in the hangar for maintenance or sonething.
(124: 10- 25) (enphasi s added).

...Were there aircrafts serviced that belonged to the
gover nnent ?

Yes.
VWi ch ones were those?

The KCG 10 and the E-4, which is the 747. (146: 24-
147: 4) (enphasi s added.)

... Wien you were assistant vice president of flight
operations and executive — and senior vice president of
flight operations and executive vice president, did you
del egate that task to the chief engineer?

Normal Iy we would — our offices were right next
together, so a lot of times we would just wal k out
there together to see what the progress, because the
mai nt enance people had a big obligation to the
mlitary, and sonetinmes they would get priority. So we
wer e al ways concerned that our aircraft were getting
done on tinme. So you go out there. It mght be for
five mnutes.

kay. And this you would do then principally when your
aircraft were also on the hangar to be — Wrld A rways
aircraft were being serviced at the sane tine as the
mlitary aircraft?

Yes.

How often did that occur?

Probably every day.

Every day in the course of these years from 1976 to
19857
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A.  Yeah. (151:15-152:12.)

Based on the above, the depositions of M chael Pociecha
and David L. MIler contained no new i nformati on about Ti not hy
Vests’s potential exposure to asbestos fromMDC s mlitary
aircraft at Hangar 110. Warren Vest had previously testified
t hat mai ntenance was done on mlitary aircraft along with
comerci al planes, and that he was present for the maintenance.
Timot hy Vest’'s conpl aint alleged that he was exposed to dust on
Warren Vest’s clothing, thereby providing the causal nexus
between mlitary plane maintenance and Plaintiffs’ clains.

Therefore, based on Warren Vests’'s earlier testinony,
Def endant’ s assertion that Plaintiffs’ Response to its Mtion for
Summary Judgnent and correspondi ng depositions for the first tine

triggered a right to renoval is not persuasive.

I 11. CONCLUSI ON

As Defendant did not renove the case within thirty days
fromthe date on which the case becane renovable Plaintiffs
motion to remand will be granted.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: ASBESTOS PRODUCTS ) Consol i dat ed Under
LIABILITY LITIGATION (No. VI) : MDL DOCKET NO. 875
TI MOTHY AND CARCLI NE VEST, Transferred fromthe Northern
: District of California
Pl aintiffs,
V.
: E.D. PA CIVIL ACTI ON NO.
ASBESTOS DEFENDANTS, ET AL., 2:11-00061
Def endant s. :

ORDER
AND NOW this 25th day of May 2011, it is hereby
ORDERED that Plaintiff’s Mdtion to Remand (doc. no. 24) filed on
April 1, 2011 i s GRANTED.
It is further ORDERED that the above-capti oned case be
REMANDED to the Superior Court of the State of California in and

for the County of Al aneda.

AND I'T I S SO ORDERED.

S/ Eduardo C. Roreno

EDUARDO C. ROBRENO, J.



