IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHEI LA R WARFI ELD : CIVIL ACTI ON
V. :
SEPTA, et al. : NO. 10- 3023
MENORANDUM
Dal zel |, J. May 19, 2011

Plaintiff Sheila R Warfield has sued her enployer, the
Sout heast ern Pennsyl vania Transportation Authority (“SEPTA”), and
her supervisor, Lorraine MKenzie (collectively, “defendants”),
for enployment discrimnation. Specifically, she clains race and
gender discrimnation under Title VIl (Count 1), race
di scrimnation under 42 U.S.C. § 1981 (Count 11), retaliation
under Title VII (Count I11), retaliation under 42 U S.C. § 1981
(Count 1V), race and gender discrimnation under the Pennsyl vani a
Human Rel ations Act (“PHRA’) (Count V), retaliation under the
PHRA (Count VI), and violations of her First and Fourteenth
Amendment rights under 42 U.S.C. § 1983 (Count VII).*

Def endants have noved for summary judgment, Warfield

responded and included a statenent of disputed facts, defendants

! Because Pennsylvani a courts have interpreted the Pennsyl vani a

Human Rel ations Act interchangeably with Title VII, our analysis
is the sanme under these two statutes. Weston v. Pennsylvania, 251
F.3d 420, 426 n.3 (3d Gr. 2001). The sane test is also used for
§ 1981 clains and 8 1983 claims. Wiitmire v. Kvaerner Phila.

Shi pyard, 340 F. App’x 94, 98 n.1 (3d Cir. 2009) (citing Jones v.
School District of Phila., 198 F.3d 403, 410 (3d G r. 1999));
MKenna v. Pacific Rail Serv., 32 F.3d 820, 826 n.3 (3d Gr.
1994). For ease of readability, we will refer to Title VII

t hroughout this Menorandum but our analysis is the sanme under

all four statutory schenes.




replied, and defendants responded to Warfield s disputed facts. ?

Def endants contend that Warfield cannot establish a prima facie

case for her clains, and that they had | egitinate,
nondi scrimnatory reasons for term nating her enploynent.
Warfield argues that defendants’ reasons for firing her are
pr et ext ual .

For the reasons we discuss in detail below, we wll

grant defendants’ notion and disnmss Warfield' s conplaint.

Fact ual Background

Sheila Warfield is an African-Anmerican woman who began
wor ki ng at SEPTA as an EEQ ER Specialist on July 30, 2007.
Conpl. 9 9-10. At the sane tinme, SEPTA hired the man plaintiff
clainms is her conmparator, Thomas Conber, a white male. 1d. T 11.
Both Warfield and Conmber reported to defendant Lorrai ne MKenzie,
an African-American woman. 1d.; Def. Mem of Law in Sup. O Mt.
for Summ J. (“M8J”), Ex. 2, Deposition of Sheila Warfield
(“Pl."s Dep.”) at 44:10-14. Al though both Warfield and Conber
reported to McKenzie, Warfield s position was that of EEOC ER
Specialist, which is a grade 40, while Conber’s position was
Enpl oyee Rel ati ons Manager, a grade 41. Conpl. T 12; M3J, Ex. 4-
5, Pl.’s Dep. 50:1-2.

2 Varfield filed a sur-reply without noving for leave to file

it. W disfavor sur-replies, and without a notion |aying out
good cause for us to grant the request to consider a sur-reply,

we will not consider one. Judge Dal zell’'s Policies and
Procedures (Part ). Thus, we will not consider Warfield s sur-
reply.
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On Cctober 30, 2007, Warfield received her fiscal year
2008 Performance Eval uation. MSJ, Ex. 10. She received an
overall rating of “neets expectations.” 1d. At that tinme she
had only been in the position for three nonths. Pl.’ s Dep. at
91:24-92:3. On April 9, 2008 McKenzie nmet with Warfield to
di scuss her work performance. MKenzie nenorialized their
di scussion in an email that she sent to Warfield on May 16,
2008.° 1d., Ex. 11. In the email, MKenzie concludes that she
is “concerned that the high demands of this position are not
comrensurate with your skills.” 1d.

On June 30, 2008, MKenzie asked Warfield to prepare
and maintain “daily logs” of her work activities (“Wrk Fl ow
Logs”). Id., Ex. 12. Warfield nmaintained Wirk Fl ow Logs from
July of 2008 until October of that year. |1d., Ex. 13. Warfield
did not believe that the Wirk Fl ow Logs assisted her with tine
managenent and believed that they were “tine-consum ng” and a
“hindrance.” Pl. Resp. to Def.’s Facts {1 25, 27. Wth
McKenzi e’ s approval, Warfield stopped produci ng Wrk Fl ow Logs
after October of 2008. Pl.’s Dep. at 172:2-14.

On Cctober 24, 2008, Warfield received her fiscal year
Performance Eval uation from McKenzie in which MKenzie rated her
“bel ow expectations” in nine out of thirteen categories. NBJ,
Ex. 14. Warfield also received an overall rating of “bel ow

expectations.” |d. That day, MKenzie placed Warfield on a

® Plaintiff denies that she net with McKenzie on April 9, 2008.
She only concedes that she received the email from MKenzie on
May 16, 2008. Pl. Resp. to Def.’s Statenent of Facts (“Pl. Resp
to Def.’s Facts”) | 22.
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Performance | nprovenent Plan (“PIP"). 1d., Ex. 15. PIPs are
designed to provide a fair and consistent nethod to formally
establish goals and present constructive feedback to enpl oyees
with significant deficiencies as docunented in their Perfornmance
Evaluations. 1d., Ex. 16.

McKenzie identified several areas of deficiency in
Warfield s performance in her PIP, including |acking attention to
detail on her case investigations, errors in grammr, m saligned
par agr aphs, mssing exhibits, grammatically inconpl ete sentences,
struggling to recogni ze, secure and evaluate relevant facts, and
failing to bring inportant issues to the attention of her
supervisor. MJ, Ex. 15. The PIP required Warfield to inprove
her performance within thirty days. 1d. It also stated that if
Warfield failed to make “imredi ate and significant inprovenent,”
it may constitute grounds for her dismssal. 1d. MKenzie and
Warfield discussed Warfield s PIP on Cctober 24, 2008. Pl.’'s
Dep. at 181:14-24. Warfield informed McKenzie at that tinme that
she believed that McKenzie was treating her differently than
Conmber. 1d. at 182:21-23. Warfield submtted a witten response
to the PIP on Novenber 4, 2008, but it did not suggest that
McKenzie treated her differently than Conber, or that she was
bei ng di scri m nated agai nst because of her race or gender. ©N8J,
Ex. 8.

On Novenber 7, 2008, MKenzie prepared a Perfornmance
| mprovenent Plan Progress Report. 1d., Ex. 17. MKenzie noted

that she had not received any witten work that would all ow her

4



to assess Warfield s progress pursuant to the PIP. 1d. On
Decenber 10, 2008, MKenzie prepared a second PIP progress report
in which she notes that “essential aspects” of Warfield s
performance remai ned bel ow expectations. [1d., Ex. 18. MKenzie
concluded in that progress report that Warfield was not neeting

t he demands of her job, and therefore she had failed to neet the
requirenents of her PIP. 1d.

QG her than in | ate Septenber of 2008 and on COctober 24,
2008, warfield cannot renenber any other specific instances where
she conpl ained to McKenzi e about being treated differently than
Conmber. Pl.’s Dep. at 135:11-18. Warfield cannot recall a
single instance of conplaining to anyone at SEPTA that she was
being treated differently than Conber because she was an African-
American woman. Pl.’s Dep. at 147:8-148:12.

On March 5, 2009, McKenzie net with Warfield as part of
the m d-year performance di scussions and advi sed Warfield that
her performance renai ned bel ow expectations. MJ, Ex. 19.
Warfield does not recall that neeting. Pl.’s Dep. at 240:17-
241:2. On April 8, 2009, “nunerous case status entries remai ned
untouched requiring [ McKenzie] to assign a staff nenber to sit
down with [Warfield] to conduct a case-by-case review of updates
that had not been conducted as required.” WMSJ, Ex. 19. Five
days later, MKenzie delivered to Warfield a Notice of
Char ge/ Reasons for Imm nent D scharge Pursuant to Policy #E21.
Id. Warfield was charged with “failing to performany or al

aspects” of her job duties and failing to “inprove performance
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outlined in a Performance Inprovenent Plan.” 1d. Warfield was
suspended i mmedi ately pending i mm nent discharge. [d.

On April 15, 2009, two days after receiving her Notice
of Imm nent Discharge, Warfield submtted a witten response to
McKenzie. 1d., Ex. 20. There, Warfield for the first tine
reported that she had filed a PHRC conplaint on April 1, 2009,
but she did not say that she believed she had been discrim nated
agai nst based on race or gender in this April 15, 2009 docunent.
Id. Warfield again nerely conveyed her general opinion that she
been treated differently than Tom Conber. * 1d.

SEPTA recei ved service and a copy of Warfield s PHRC
conpl aint on April 16, 2009 -- three days after SEPTA suspended
her. 1d., Ex. 22. Although Warfield alleges that the PHRC
cal | ed SEPTA before April 16, 2009 to informit of her conplaint,
McKenzi e never spoke with any PHRC i nvesti gator on the phone.
Id., Ex. 3, McKenzie Dep. at 166:18-167:3. Until Warfield
responded in witing to her Notice of |Inm nent D scharge, she had
never told anyone at SEPTA that she intended to file a conpl aint
with the PHRC and the EECC. Notably, she did not tell anyone at
SEPTA about her PHRC conplaint fromApril 1 to April 15. Pl.’s
Dep. at 232:11-233:9. On May 12, 2009, defendants fired
Warfield. Conpl. § 26.

* Her precise words to McKenzie on this point were, "You know and
| know that this discharge is part of your continuing retaliation
against nme for ny conplaint of discrimnation and differenti al
treat nent between Tom Conber and ne."
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1. Analysis®

Def endants nove for summary judgnment agai nst Warfield
on all counts of the conplaint, claimng that she cannot
denonstrate a genuine issue of material fact to support her
clains that defendants discrimnated agai nst her because of her
gender or race. Warfield clains that MKenzi e subjected her to
di sparate treatnent because of her race and gender in her work
assi gnnents, manner of commrunication, work assessnent and
i nposition of disciplinary actions, which were based on fal se and
i naccurate eval uations of her performance, and that MKenzie did

not treat Conber the sane way.

® Sunmary judgnent is appropriate when the “pleadings, the

di scovery and disclosure materials on file, and any affidavits
show that there is no genuine issue as to any material fact and
that the novant party is entitled to judgnent as a matter of
law.” Fed. R Gv. P. 56(c)(2). Wenever a factual issue arises
whi ch cannot be resolved without a credibility determ nation, the
Court must credit the non-noving party's evidence over that
presented by the noving party. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 255 (1986).

The noving party bears the initial burden of proving that
there is no genuine issue of material fact in dispute.
Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S
574, 585 (1986). Once the noving party carries this burden, the
nonnovi ng party nust "cone forward with 'specific facts show ng
there is a genuine issue for trial.'" 1d. at 587 (quoting Fed. R
Cv. P. 56(e)). The non-noving party nust present sonething nore
than nere all egati ons, general denials, vague statenents, or
suspicions. Trap Rock Indus., Inc. v. Local 825, 982 F.2d 884,
890 (3d Cir. 1992); Fireman's Ins. Co. of Newark v. DuFresne, 676
F.2d 965, 969 (3d Cir. 1982). It is not enough to discredit the
novi ng party's evidence, the non-nmoving party is also required to
"present affirmative evidence in order to defeat a properly
supported nmotion for sumrary judgnment." Liberty Lobby, 477 U S
at 257. A proper notion for summary judgnent will not be
defeated by merely col orabl e evidence or evidence that is not
significantly probative. See Liberty Lobby, 477 U. S. at 249-50.
“[ T] he burden on the noving party nay be di scharged by
‘showing’...that there is an absence of evidence to support the
nonnovi ng party’s case.” Celotex Corp. v. Catrett, 477 U S. 317,
325 (1986).
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A. Di sparate Treatnent Discrimnation

Warfield s clains of discrimnation arise under Title
VII and thus are governed by the fam |iar burden-shifting

framewor k ordai ned in McDonnell Douglas Corp. v. Geen, 411 U. S

792 (1973). See also Ezold v. WIf, Block, Schorr and

Sol i s- Cohen, 983 F.2d 509, 522 (3d Cir. 1992). To make her claim

Warfield nust first establish a prinma facie case of

di scrimnation. The burden then shifts to the enployer "to
articulate sonme legitimte, nondiscrimnatory reason for the

enpl oyee's rejection.” MDonnell Douglas, 411 U S. at 802.

Finally, the plaintiff has an opportunity to prove by a
preponderance of the evidence that the enployer's

nondi scrim natory reason is pretextual. 1d. at 804; Texas Dep't

Cnty. Affairs v. Burdine, 450 U. S. 248, 252-53 (1981).

The McDonnell Douglas framework "serves to bring the
l[itigants and the court expeditiously and fairly to [the]
ultimate question” of whether the defendants intentionally
di scrim nated against Warfield. Burdine, 450 U S. at 253. In
ot her words, that framework hel ps courts determ ne whet her
unl awf ul discrimnatory reasons notivated an enployer to take an
action agai nst an enpl oyee.

Def endants have noved for summary judgnent on

plaintiff's disparate treatment claim To establish a prim facie

case for such a claim a plaintiff usually nmust show that "(1)
she is a nenber of a protected class; (2) she was qualified for

the position she held; (3) she suffered an adverse enpl oynent
8



action; and (4) simlarly situated persons who are not nenbers of
the protected class were treated nore favorably, or that the
ci rcunstances of her termnation give rise to an inference of

discrimnation." Red v. Potter, 211 Fed. Appx. 82, 83 (3d Cir.

2006) .
Al t hough courts often use these factors, they do not

constitute arigid formula. E.E.OC v. Mtal Service Co., 892

F.2d 341, 347 (3d Cir. 1990). More generally, Warfield can

establish her prinma facie case by offering "sufficient evidence .

such that the court can infer that if the enployer's actions
remai n unexplained, it is nore likely than not that such actions
were based on inperm ssible reasons.” 1d. at 348. The burden-

shifting framework, beginning with the prim facie case, offers

the plaintiff an indirect way to prove that the enpl oyer acted
because of unlawful discrimnatory reasons. Causation is thus the

central question of the prima facie inquiry. See Sarullo v. U S

Postal Svc., 352 F.3d 789, 798 (3d Gr. 2003).

Def endants concede the first three factors of the test
for the purposes of their notion, i.e., that (1) Warfield is a
menber of a protected class, (2) who was qualified for her
position as an EEOC/ ER Specialist, and (3) her term nation was an
adverse enpl oynent action. MSJ at 10 n.10. The only renai ning
issue at this stage of the inquiry, then, is whether Warfield has
shown that "simlarly situated persons who are not nenbers of the
protected class were treated nore favorably, or that the

ci rcunstances of her termnation give rise to an inference of

9



discrimnation.”" Red, 211 Fed. Appx. at 83. In their notion for
summary judgnent, defendants contend that Warfield has not done
so, and we agree.

Under the McDonnell Douglas framework, "a prima facie

case ... raises an inference of discrimnation only because we
presunme these acts, if otherw se unexplained, are nore |ikely

t han not based on the consideration of inpermssible factors.”

Pivirotto v. Innovative Sys., Inc., 191 F.3d 344, 352 (3d Cr.
1999) (quoting Furnco Constr. Corp. v. Waters, 438 U S. 567, 577

(1978)). In other words, the burden-shifting schene outlined in

McDonnell Douglas is intended to | ocate a causal connection --

whi ch Warfield nust prove -- between inperm ssible behavior

toward Warfield and her termnation. See Sarullo, 352 F.3d at

798.

Warfield contends that Tom Conber is her conparator,
that he had performance issues simlar to hers and that he was
not disciplined. Pl." s Resp. at 6. Defendants respond that
Conber is not an appropriate conparator because Warfield and
Conmber were not “simlarly situated.” MSJ at 10.

The plaintiff bears the burden of establishing that
simlarly situated individuals were treated differently.

Burdi ne, 450 U.S. at 258. Warfield argues that she and Conber
were simlarly situated because they were both responsible for
conflict resolutions, new hire training, investigation of
internal and external equal enploynent conplaints, attending

factfinding hearings at external agencies, and (ironically
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enough) SEPTA' s responses to external enploynent discrimnation
conplaints. But Warfield cites only to her own deposition, in
whi ch she conceded that she did not really know what Conber’s
responsibilities were. Pl.’s Dep. at 53:2-19. ° To be sure,
“simlarly situated” does not nean “identically situated,” but a
plaintiff must generally denonstrate that she was simlar to the

al l eged conparator in all relevant respects. Kosereis v. Rhode

| sland, 331 F.3d 207, 214 (1st Cir. 2003); Red v. Potter, 211 F.
App’ x 82, 84 (3d Cir. 2006) (citing Kosereis).

Conber was and is an Enpl oyee Rel ati ons Manager, not an
EEQ ER Specialist as Warfield was. Conber handl es interna
conpl ai nts between enpl oyees that do not involve allegations of
discrimnation, retaliation or harassnent. MSJ, Ex. 5. By
contrast, Warfield s job duties included investigation of
internal and external conplaints of discrimnation, retaliation
and harassnent. Pl.’s Dep. at 45:2-5. Conber is not usually

assigned to external conplaints of harassnment or discrimnation.

6 Q Do you know what responsibilities M. Conber had as the
Enpl oyee Rel ati ons Manager ?

A | don’t know what his full responsibilities were. | do
know that we all shared in our office, since we were a
smal| staff, the sane responsibilities at tines.

Q Well, tell nme what responsibilities you know of that
M. Conber had as Enpl oyee Rel ati ons Manager.

M. Abi ona: Objection to the formof the question.
It |acks foundation and m scharacterizes
the witness’ testinony, but you can

answer .
A | m not sure of everything that he did.
Q Anyt hi ng.
A | think he did conflict resolution. | know he did
investigations. He did new hire training. That’'s al
that I know. |'msure he did nore.
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MBJ, Ex. 6, Conber Dep. at 31:14-16. Thus, Conber is not a
proper conparator for Warfield.

But even if we had concluded that Conber and Warfield
had enough of the sanme responsibilities, the fact that Conber and
Warfield may have shared sone cognate responsibilities is not
enough for us to conclude that the two were “simlarly situated”

under the law. Here, viewing the facts in the |ight nost

favorable to Warfield, she has still failed to show that Conber
was treated nore favorably in the areas -- if any -- where they
had the same performance i ssues. In determ ning whether

“simlarly situated” enployees were treated nore favorably, we
focus on “the particular criteria or qualifications identified by

the enpl oyer as the reason for the adverse action.” Sinpson v.

Kay Jewelers, 142 F.3d 639, 647 (3d Gr. 1998). A plaintiff nust

establish that the conparator enployee’ s acts were of “conparable
seriousness” to her own infractions, and that the enpl oyee
“engaged in the sanme conduct w thout such differentiating or
mtigating circunstances as woul d di stinguish the enpl oyee’s
conduct or the enployer’s resulting treatnent of the enpl oyee,”
Tyler v. SEPTA, No. 99-4825, 2002 W 31965896 * 3 (E.D. Pa. Nov.
8, 2002).

In the Notice of Immnent Di scharge, MKenzie wote
that (1) Warfield was “not grasping basic witing and anal yti cal
fundanental s,” (2) Warfield s work product was “inprecise in
areas of grammar, thoroughness of contents, and coherency,” (3)

she had “difficulty devel opi ng SEPTA Position Statenents for
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Regul atory Agenci es and ot her business partners,” and (4) there
were “unjustifiably long turnaround tines and docunent re-wites”
of her work product. WM8J, Ex. 19. Plaintiff presents no evidence
t hat Conber also had these deficiencies in his work perfornmance.

I nstead, Warfield suggests that Conber did not have to wear a
suit, whereas she did, Conber did not have to conplete a Wrk

Fl ow Log as she did, and McKenzie permtted Conber to take
certain classes, whereas McKenzie did not afford Warfield the
same opportunities. Pl. Resp. at 8-10. These differences are
not relevant to the calculus of the treatnent of a “simlarly
situated” conparator. Nor do these differences in treatnent
reasonably give rise to the inference of discrimnation based on
race or gender. Thus, we cannot conclude that Warfield and
Conmber were “simlarly situated” for the purposes of the

McDonnel | Dougl as anal ysis, and we nust grant defendants’ notion

for summary judgnment as to any claimof discrimnation.

And even if Warfield had established a prim facie

case, we agree with defendants that the record anply supports the
contention that SEPTA term nated Warfield based solely on her
poor job performance. This is a legitinmate, non-discrimnatory
reason for termnating Warfield' s enploynent. Finally, Warfield

has failed to denonstrate that SEPTA s reasons were pretextual

B. Ret al i ati on’

"Plaintiff raises a claimof hostile work environnment for the
first time in her response to defendants’ notion for summary
judgnent. Pl. Resp. at 8-14. But our Court of Appeals has
explained that “[a] plaintiff may not anend [her] conpl aint

t hrough argunents in [her] brief in opposition to a notion for
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Warfield alleges that she engaged in protected activity
and that defendants retaliated against her by giving her an
unf avor abl e performance eval uation, putting her on a Performance
| mprovenent Plan, and then term nating her enploynent. Conpl. 91
17-18, 20, 24.

To establish a prinma facie case of retaliation, a

plaintiff nmust show that (1) she engaged in protected activity,
(2) she suffered an adverse enpl oynent action either after or
cont enpor aneously wth the protected activity, and (3) there was
a causal connection between the protected activity and the
adverse enpl oynent action. Red, 211 F. App’'x at 84.

Besi des protecting the filing of formal charges of
discrimnation, 8 704(a)'s opposition clause in the 1964 G vil
Rights Act also protects informal protests of discrimnatory
enpl oynent practices -- including nmaking conplaints to

managenent, witing critical letters to custoners, protesting

sunmary judgnent.” Bell v. Gty of Philadel phia, 275 F. App’ X
157, 160 (3d Cir. 2008)(quoting Shanahan v. Gty of Chicago, 82
F.3d 776, 781 (7th Cr. 1996))(internal quotation marks omtted);
see also Aldinger v. Spectrum Control, Inc., 207 F. App’'x 177 180
n.1 (3d Cr. 2006) (district court properly refused to consider a
claimraised by the plaintiff in response to the defendant’s
notion for summary judgnent). But even if Warfield had properly
raised a claimof hostile work environnment, such a claimrequires
the plaintiff to show that the defendants’ conduct was notivated
by ani nus based on her race or gender. See Oncale v. Sundowner
O fshore Services, Inc., 523 U S. 75, 80-81 (1998). This she has
failed to do. Warfield cites as evidence of a hostile work
environnent the fact that McKenzie (1) was confrontational wth
her but not with Conber, (2) nade Warfield wear a suit every day
but Comber was allowed to cone to work wearing a “golf shirt”

W thout incident, (3) did not permt Warfield to participate in
certain nmeetings, and (4) subjected Warfield to “excessive

nmoni toring and m cromanagenent.” Pl. Resp. at 8-9. None of

t hese constitutes evidence of a hostile work environnment based on
ei ther race or gender.
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agai nst discrimnation by industry or by society in general, and
expressing support of co-workers who have filed formal charges.

Sumer v. U.S. Postal Service, 899 F.2d 203, 209 (2d Cr. 1990).

General i zed conpl ai nts about unfair treatnent, however, do not
constitute the requisite protected conduct necessary for a prina

facie case of retaliation. Barber v. CSX Distribution Serv., 68

F.3d 694, 701 (3d Gr. 1995).

When asked during her deposition whether she had ever
told anyone at SEPTA that she believed she was being
di scri m nated agai nst based on her race or gender, she replied

“[n]Jot in those words.” Pl. Dep. at 147:8-148:12. % In her

8

Plaintiff contends that “[w] hen plaintiff conplained to M.
McKenzi e about her differential treatnent in conparison to M.
Conber, it was obvious to Ms. McKenzie that Plaintiff was
conpl ai ni ng about her race and gender because Plaintiff is black
and femal e and M. Conber is a male and Caucasian.” Pl. Resp. at
19 (enphasis added). |In support of her claimthat MKenzie “knew
and perceived” that plaintiff was conplai ning about MKenzie

al l egedly discrimnating agai nst her based on her race, Warfield
cites a nonsensical excerpt from MKenzie' s deposition testinony:

Q ...right?

A Yes.

Q And then you asked her to change that to say: T.
Conber di scussed with the conplainant that she had
filed several reports about different co-workers
during the past year. That was the change you
were asking her to nake; is that correct?

A Correct.

Q Okay. |If M. Comber in discussing that conpl aint
with Ms....

MBJ, Ex. 3, MKenzie Dep. at 147:8-19. This deposition excerpt
appears to be mstakenly cited, but plaintiff provides no other
sel ections from McKenzie's deposition that would | ead a
reasonabl e factfinder to conclude that MKenzie "knew' that
Warfield felt that she had been discrimnated agai nst on the
basis of her race or her gender. Furthernore, "[p]arties may
not, by the sinple expedient of dunping a nmass of evidentiary
material into the record, shift to the Court the burden of

i dentifying evidence supporting their respective positions."
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affidavit, Warfield swore that “[w hen | conplained to M.
McKenzi e about her differential treatnent in conparison to M.
Conmber, Ms. McKenzie knew that | was conpl ai ni ng about
differential treatnment because of nmy race and gender.” Pl.

Resp., Ex. D § 7. But the only specific facts that Warfield
proffers to show that MKenzie “knew that Warfield was
conpl ai ni ng about race and gender discrimnation were that
McKenzi e made the statenent “nobody will believe you that | was
di scrimnating against you.” |1d. Warfield clainms that MKenzie
said this because Warfield and McKenzie are both African-Anerican
wonen, id., but wthout nore, we cannot view this as proof of the
serious charge that MKenzie discrimnated against Warfield based
on her race and gender.® Warfield then claims that in Novermber of
2008, when she saw an article about sane-race discrimnation, she

left a copy of that article in MKenzie's office door. 1 d.;

Preis v. Lexington Ins. Co., 508 F. Supp. 2d 1061, 1068 (S.D.
Ala. 2007).

® warfield also clains that when MKenzie conceded that Warfield
conpl ai ned that she was being treated differently from Conber,
this was an adm ssion that MKenzie knew that Warfield felt she
was being discrimnated agai nst based on her race and gender
Pl. Resp. at 21. But sinply being “treated differently” is not
enough to persuade a reasonable factfinder that MKenzie "knew
that Warfield neant that she was being treated differently
because of her race and gender or other invidious reasons.
McKenzie testified, “I recall her nmentioning his nanme and sayi ng
that she felt she was being treated differently.” WMJ, Ex. 3 at
192: 6-8. (Opposing counsel asked, “[t]hat’s all you renenber?”
And McKenzi e responded, “[t]hat’s all | renmenber.” 1d. at 192:9-
10. This vaporous evidence would not allow a reasonabl e
factfinder to conclude that MKenzie "knew' that Warfield felt
t hat she was being discrimnated agai nst based on her race and
gender. In addition, the fact that Conber referred to hinself as
“the only male in the departnent” is sinply not relevant to this
i nquiry.
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Pl.”s Dep. at 218:23-219:4. Warfield clains that this proves
t hat McKenzi e knew she was conpl ai ni ng about discrimnation based
on race. But Warfield cannot say for sure that MKenzie so nuch
as read the article. 1In fact, Warfield testified that she knew
t hat McKenzie had not read the article when she left it in her
door :
Q Do you know for a fact whether or not
she read it?
A | think -- at some point -- what used to

happen is we had a sticky down at the

bottom and everyone’'s initials were on

it. And when you' re finished reading it

you initial. Hers wasn’t initialed when

| had it, so that’'s why | was show ng it

to her.
Pl.”s Dep. at 219:21-220:3. Warfield s conclusory statenents in
her affidavit sinply will not defeat sunmmary judgnent.
“[Clonclusory, self-serving affidavits are insufficient to
w thstand a notion for sunmmary judgnent. Instead, the affiant
must set forth specific facts that reveal a genuine issue of

material fact.” Kirleis v. Dickie, McCaney & Chilcote, P.C., 560

F.3d 156, 161 (3d Cir.2009) (internal citations and quotation

mar ks omtted) (quoting Blair v. Scott Specialty Gases, 283 F.3d

595, 608 (3d Gir.2002)).

Because plaintiff fails to provide any evi dence that
(1) she specifically conplained about being discrimnated agai nst
based on her race or gender, and (2) MKenzie knew that Warfield
felt she was being discrimnated agai nst based on those
inperm ssible criteria, she cannot claimto have engaged in any

protected activity prior to filing her PHRC conplaint on April 1,
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2009 (in which she specifically alleged race and gender

discrimnation). Ahned v. Lowe’s Hone Centers, Inc., 346 F

App’ x 816, 819 (3d G r. 2009) (finding that plaintiff did not
engage in protected activity where the record showed that, while
plaintiff did conplain to the Human Resources Departnent about
hi s manager on at | east two separate occasions, plaintiff never
al l eged that the manager’s treatnent of himwas based on
plaintiff’s race or national origin).

Wth regard to plaintiff’s PHRC conpl ai nt, defendants
concede that this is a protected activity. MJ at 18. But
exactly when a defendant | earns about the plaintiff's protected
activity is an inportant consideration in determ ning whether
there is the requisite link between that activity and a

particul ar adverse enploynent action. See O ark County Schoo

Dist. v. Breeden, 532 U. S. 268, 273 (2001).

Warfield filed her PHRC conplaint on April 1, 2009, but
she never told anyone at SEPTA that she was going to file the
conpl aint, nor did she tell anyone at SEPTA before April 13, 2009
-- the day she was notified of her imm nent discharge -- that she
had filed it. MJ, Ex. 2 at 232:11-233:9. Plaintiff instead
argues that soneone at the PHRC nust have notified SEPTA' s EEQ AA
office that she had filed a conpl aint, because it was her
under standi ng that the PHRC gives "a courtesy call" before
sending out a conplaint. 1d. at 233:10-234:7. But Warfield does

not know that anyone at the PHRC ever call ed anyone at SEPTA
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about her conplaint, id. at 234:18-235:22, ' and on April 13,
2009 SEPTA notified her of her immnent discharge and suspended
her without Warfield ever having told any SEPTA enpl oyee about
the conmplaint she had filed with the PHRC. In fact, the first
time that Warfield told anyone at SEPTA about her PHRC conpl ai nt
was on April 15, 2009, two days after she received the notice of
her imm nent discharge. MJ, Ex. 20. It is undisputed that
SEPTA received a copy of Warfield s PHRC conpl ai nt the next day,
on April 16, 2009. WMSJ, Ex. 22.

Warfield argues that, because she was not actually
termnated until May 12, 2009, her PHRC conplaint was a factor in
SEPTA' s decision to issue the Termnation Letter. But it is
pellucid fromthe record that SEPTA decided to fire her before it
was aware that Warfield had filed a conplaint with the PHRC

Thus, Warfield has failed to nmake a prina facie show ng

of retaliation on the part of defendants, and her retaliation
claimnust also fail. And even if she had been able to make a

prima facie showing of retaliation, defendants have provided a

| egitimate, non-discrimnatory reason for her dism ssal, and
plaintiff has failed to denponstrate that their reasons were

pr et ext ual .

[11. Concl usion

© | ndeed, Warfield conceded that while she was at SEPTA she had
never received such a call, id. at 234:8-12, but "believe[d]"
such a call would have been nmade to soneone in the SEPTA

organi zation. 1d. at lines 21-22. CQoviously, Warfield's

specul ation on this point is inadm ssible as she pal pably had no
"personal know edge of the matter." Fed. R Evid. 602.
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Because Warfield neither established her prima facie

case for her disparate treatnent discrimnation clains, nor a

prina facie case for her retaliation clains, and has not

denonstrated that defendants’ legitimate, nondi scrimnatory
reasons for dism ssing her were pretextual, we wll grant
def endants’ notion for sumrmary judgnent and enter Judgnent in

favor of them

BY THE COURT:

__\s\Stewart Dal zel |
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHEI LA R WARFI ELD : CIVIL ACTI ON
V. :
SEPTA, et al. : NO. 10- 3023
ORDER

AND NOW this 19th day of My, 2011, upon consideration
of defendants’ notion for summary judgnent (docket entry # 14),
plaintiff’s response to the notion for summary judgnment (docket
entry # 17), and defendants’ reply (docket entry # 19), and in
accordance with the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

1. Def endants’ notion for summary judgnent (docket
entry # 14) is GRANTED;, and

2. The Cerk of Court shall CLOSE this case

statistically.

BY THE COURT:

__\s\Stewart Dal zell



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHEI LA R WARFI ELD ) G VIL ACTI ON
V.

SEPTA, et al. : NO. 10- 3023

JUDGMVENT
AND NOW this 19th day of My, 2011, upon
consi deration of our Menorandum and Order today granting
def endants' notion for summary judgnent, JUDGVENT IS ENTERED i n
favor of defendants SEPTA and Lorrai ne McKenzi e and agai nst

plaintiff Sheila R Warfield.

BY THE COURT:

__\s\Stewart Dal zel |
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