IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANTIA

MACK TRUCKS, INC. : CIVIL ACTION
V.
BORGAMRNER TURBO SYSTEMS, | NC. : NO. 08-2621
MEMORANDUM
Bartle, C. J. May 6, 2011

Before the court is the notion of plaintiff Mck
Trucks, Inc. ("Mack") to reconsider the court's order of March
22, 2011 granting partial summary judgnent to defendant
Bor g\War ner Turbo Systens, Inc. ("BorgWarner").

To obtain reconsideration of a court's decision, a
party nmust show "(1) an intervening change in the controlling
law, (2) the availability of new evidence that was not avail abl e
when the court granted the notion for summary judgnent; or (3)
the need to correct a clear error of law or fact or to prevent

mani fest injustice.” Max's Seafood Café ex rel. Lou-Ann, Inc. v.

Quinteros, 176 F.3d 669, 677 (3d Gr. 1999). Mack argues that

reconsi deration is required under the third prong of this test.
I n opposition to Borg\Warner's notion for sunmary

j udgnment, anong ot her things, Mack argued that BorgWarner

frustrated Mack's ability to satisfy a condition precedent to

obtai ning warranty coverage on products BorgWarner was

manuf acturing for Mack. Thus, Mack maintai ned that BorgWarner

coul d not deny warranty coverage based on Mack's failure to



satisfy that condition. The court found that Mack failed to
i ntroduce evidence creating a genuine issue of material fact as
to this argunent.

Mack now contends that the court did not consider a
decl aration by Mack enployee Darin Lewis in its analysis of
Mack's frustration of performance argunent. This is correct.

The court did not consider the Lewis declaration for this purpose
because Mack did not cite to the Lewis declaration in the section
of its brief explaining that argunent.

Mor eover, the Lewi s declaration does not persuade the
court that reconsideration is necessary to avoid manifest
injustice. Under Pennsylvania's inplied covenant of good faith
and fair dealing, parties have an inplied "duty to bring about a
condition or to exercise discretion in a reasonable way." USX

Corp. v. Prinme Leasing, Inc., 988 F.2d 433, 438 (3d Cr. 1993);

see Dusqguene Light Co. v. Westinghouse Elec. Co., 66 F.3d 604,

617-18 (3d Cr. 1995). Exanples of conduct violating this

i npli ed covenant include "evasion of the spirit of the bargain,
| ack of diligence and slacking off, willful rendering of

i nperfect performance, abuse of a power to specify ternms, and
interference with or failure to cooperate in the other party's

performance.” Kaplan v. Cablevision of Pa., Inc., 671 A 2d 716,

722 (Pa. Super. Ct. 1996); see Allstate Transp. Co. v. Se. Penn.

Transp. Auth., Case No. 97-1482, 2000 W. 329015, at *18-*19 (E.D

Pa. Mar. 27, 2000). Drawing all inferences in Mack's favor, the

decl aration shows only that BorgWarner offered to warranty
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turbochargers with operating limts that Mack consi dered
unacceptable in light of the investnent it had already nade in
its engine design. The Lewis declaration sinply does not show
t hat Bor gWarner abused a power to specify terns or negotiated

with Mack in bad faith.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANTIA
MACK TRUCKS, INC. : CIVIL ACTION
V.

BORGMRNER TURBO SYSTEMS, | NC. NO. 08-2621
ORDER

AND NOW this 6th day of May, 2011, for the reasons set
forth in the acconpanyi ng Menorandum it is hereby ORDERED t hat
the notion of plaintiff Mack Trucks, Inc. for reconsideration of
the court's order dated March 22, 2011 is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



