I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCOTT DI DONATO : ClVIL ACTI ON
V.
UNI TED STATES OF AMERI CA ; NO. 10-5760
VEMORANDUM
McLaughlin, J. March 31, 2011

The plaintiff, Scott DiDonato,! is a forner United
States Marine who has asserted clains against the United States
under the Federal Tort Cains Act (“FTCA’). The plaintiff’s
clainms sound in |egal mal practice, and are predicated |largely on
events that occurred between 2003 and 2004, after the plaintiff
was di scharged fromthe Marines under “other than honorabl e”
conditions. The plaintiff’s clains arise out of his attenpts to
have his discharge status upgraded, or alternatively to re-enlist
in the Marine Corps.

The defendant has filed a notion to dismss on the
basis of tineliness, intra-mlitary imunity, and the statutory
text of 28 U S.C. 8§ 2680(h), which renders certain clains non-
actionabl e under the FTCA. After a full round of briefing, the

Court held oral argunent on March 30, 2011. For the follow ng

The plaintiff was formerly known as Scott Toel k, but
changed his nane to Scott Di Donato at some point during the
events that gave rise to this litigation
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reasons, the Court wll now grant the notion to dism ss.

Facts as Alleged in the Compl ai nt

In evaluating a notion to dism ss under Rule 12(b)(6),
a court nust accept all well-pleaded facts as true, and nust
construe the conplaint in the light nost favorable to the

plaintiff. Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Gr

2009) .72

The plaintiff, Scott D Donato, joined the United States
Mari ne Corps and was shipped to boot canp for basic training in
October 1999.°® At boot canp, the plaintiff’s drill instructors
required the plaintiff to participate in “waterbowing,” a ritua
where recruits were nmade to drink several canteens of water.
During one such incident, the plaintiff felt arip in his

stomach, and was subsequently di agnosed with a serious hernia.

2When evaluating a notion to dismss, the court should
di sregard any | egal conclusions. The court nust then determ ne
whet her the facts alleged are sufficient to show that the
plaintiff has a "plausible claimfor relief." Fower, 578 F.3d
at 210. If the well-pleaded facts do not permt the court to
infer nore than the nere possibility of m sconduct, then the
conpl aint has alleged, but it has not shown, that the pleader is
entitled to relief. Ashcroft v. Igbal, 129 S. C. 1937, 1949
(2008).

Prior to joining the Marine Corps, the plaintiff served in
the United States Arny for three years, three nonths and twenty-
one days. Conpl. T 29.



Fol |l ow ng surgery,* the plaintiff was placed on “no duty” and
then “light duty” status to aid his recovery. Conpl. 1 32, 34-
35, 38-39.

After surgery, the plaintiff was assigned to the Basic
Marine Platoon, where his newdrill instructor forced the
plaintiff to exceed the limts of his “no duty” status, resulting
in extreme pain. The plaintiff reported his drill instructor’s
actions to his command and enlisted the hel p of his Congressnan,
Robert Andrews. The plaintiff was granted conval escent |eave and
returned home to New Jersey. However, out of concern for his
safety, the plaintiff did not return to duty at the expiration of
hi s conval escent |leave. On March 16, 2000, Congressnan Andrews
informed the plaintiff that he nust return to duty, but that the
plaintiff’s conplaints would be investigated. Conpl. 1Y 42-48.

Following his return, the plaintiff was punished for
hi s unaut hori zed absence, but was nonethel ess pronbted to Canp
Lejeune with his peers on May 15, 2000. At Canp Lejeune, the
plaintiff repeatedly asked about the status of the investigation
into his maltreatnment, but received no response and was
ridiculed. The plaintiff subsequently graduated on Septenber 1,
2000, and reported to duty at Quantico, Virginia. Conpl. 9T 49-

52, 54-59.

“The surgery was negligently perforned and resulted in the
plaintiff’s being unable to have children. Conpl. § 41.
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At Quantico, the plaintiff concluded that the
i ndi fference and abuse he had suffered woul d continue, and
decided to return home to New Jersey and again seek the help of
Congressman Andrews. The Congressnman contacted the Commandant of
the Marine Corps and requested an investigation into the
plaintiff’s abuse. The Congressman also informed the plaintiff
that he nust return to Quantico before the Marine Corps woul d
take any additional action on his behalf. Conpl. Y 61-62, 64-
66, 68.

On Novenber 12, 2000, the plaintiff voluntarily
returned to Quantico. The plaintiff’s commandi ng officer,
Col onel Appl egate, assigned the plaintiff to a “casual platoon”
consisting of long-termdeserters, even though the plaintiff had
been gone only a short while. Although the plaintiff wanted to
remain a Marine, Colonel Applegate arbitrarily decided that the
plaintiff could not remain in the Marine Corps, based on Col onel
Appl egate’s erroneous belief that the plaintiff could not be
trained for another specialty. Colonel Applegate also ordered
the plaintiff to take an “other than honorable” discharge rather
than stand for trial. Faced wth no choice, the plaintiff
recei ved an “other than honorable” discharge on January 9, 2001.
Conpl . 99 70, 75-76, 81, 90-95, 99.

In 2003, the plaintiff contacted Col onel Appl egate and

sought assistance in having his discharge status upgraded, or



alternatively in re-enlisting in the Marine Corps. Col onel

Appl egate in turn sought the help of Captain Kasey Shidell, a

| awyer in the Naval Judge Advocate Ceneral’s Corps (“JAG), and
Dar hri e Hayman, an individual enployed at Manpower Managenent
Eval uation Review (“MMER’). Conpl. T 110-12.

Al'l three of these individuals provided ineffective
assistance to the plaintiff. Colonel Applegate and Captain
Shidell’s assistance posed a conflict of interest, because both
men were enpl oyed by the United States governnent when they
represented the plaintiff. Neither Col onel Applegate nor Captain
Shidell ever advised the plaintiff to consult an outside |awer.
Conpl . 9 115, 160.

Col onel Appl egate and Captain Shidell also provided the
plaintiff with erroneous |egal advice. Both individuals inforned
the plaintiff that he should petition the Board for Correction of
Naval Records (“BCNR’) to upgrade his re-enlistnent code if he
wanted to re-enlist in the Marines. This was flawed advice,
however, because the BCNR will not upgrade a re-enlistnent code
if a petitioner has an “other than honorable” discharge. The
proper channel woul d have been for the plaintiff to petition the
Naval Di scharge Review Board (“NDRB’) to have his discharge
upgraded. Only after his discharge was upgraded should the
plaintiff have petitioned the BCNR to upgrade his re-enlistnent

code. Conpl. 1Y 113-14, 116-18.



Col onel Applegate, Captain Shidell and Ms. Hayman
engaged in fraudul ent conduct in the course of assisting the
plaintiff. Captain Shidell directed the plaintiff to send a
release to Ms. Hayman aut hori zing Captain Shidell to access the
plaintiff's official personnel file. M. Hayman then permitted
Captain Shidell to insert docunents into the plaintiff's file
w thout allowing the plaintiff an opportunity to review these
docunents. Many of the letters that Captain Shidell placed in
the plaintiff’s file contained m srepresentations. This
fraudul ent activity prevented the plaintiff fromlearning that he
had recei ved erroneous | egal advice. Conpl. Y 130, 135-37.

In June 2004, the BCNR denied the plaintiff’'s petition.
At that time, the plaintiff requested and received a copy of his
BCNR file so that he could “review the entire package.” The
plaintiff additionally requested that Congressman Andrews “l| ook
into the process and entire affair.” It was not until 2008,
however, that the plaintiff |earned that he had pursued the wong
remedy. Specifically, on Cctober 22, 2008, three individuals at
the BCNR were contacted by an unidentified person,® and those
i ndi viduals explained that the BCNR wi ||l not upgrade a re-

enlistment code if a petitioner has an “other than honorabl e”

°The plaintiff alleges that he retained i ndependent counsel
sonetinme in 2007, and that the plaintiff’s attorney conducted an
i nvestigation on his behalf. Presumably, the BCNR enpl oyees were
contacted by the plaintiff’s attorney.
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di scharge. Conpl. 97 116-19, 138-40, 166.

Thr oughout 2004, the plaintiff continued to engage the
assi stance of Congressman Andrews. On Septenber 13, 2004,
Congressman Andrews sent a letter to the Marine Corps raising
many of the plaintiff’s concerns, particularly with respect to
the manner in which the plaintiff had been di scharged. The
plaintiff subsequently received a response fromthe Marines with
a copy of the letter from Congressnman Andrews, but the letter had
been falsely altered. Captain Shidell was in charge of answering
congressional inquiries and woul d have been the one to answer
Congressman Andrews’ inquiry. Conpl. Y 167-70, 176-77.

Around February 2008, the plaintiff again contacted
Col onel Applegate for assistance in re-enlisting in the Marines.
Col onel Appl egate devel oped a “plan” to help the plaintiff re-
enlist, and the plaintiff underwent a series of evaluations. The
process was dilatory and the plaintiff was treated with varying
degrees of respect in view of his discharge status. In addition,
favorabl e information was omtted fromthe plaintiff’s re-
enli stnment package. Conpl. 97 189, 196-97, 203-10.

In October 2008, the plaintiff was informed that his
re-enlistnment was a “done deal” and would be finalized during an
i n-person neeting with Lieutenant General Colenman. The plaintiff

was infornmed that he would not be permitted to bring his | awer



to this neeting.® Nonetheless, the plaintiff insisted on having
his | awer present to ensure his rights were protected. The
meeting wth Lieutenant General Coleman was therefore cancell ed,
and on Novenber 26, 2008, Lieutenant General Col eman denied the
plaintiff’s re-enlistnment without reason or rationale. Conpl. 1Y
262, 270-72, 300-02, 310.

The plaintiff subsequently filed an adm nistrative
claimwith the Naval Cainms Ofice, which was received on
Decenber 8, 2008. Final review of the plaintiff’s admnistrative
claims termnated on May 4, 2010, when the clains were rejected
as untinmely and barred by mlitary immunity. The plaintiff filed
the present FTCA action against the United States on Cctober 29,
2010.

At oral argunment held on March 30, 2011, the plaintiff
clarified that he is exclusively asserting a claimfor |egal
mal practice against the United States, notw thstandi ng any
allegations in the conplaint to the contrary.” The plaintiff
expl ained that his legal malpractice claimis based on the

conflict of interest inherent in Colonel Applegate and Captain

°The plaintiff does not identify at what point he hired a
new | awyer. However, it appears that the plaintiff hired an
outside |l awer sonetine in [ate 2007 and the | awyer hel ped the
plaintiff prepare a re-enlistnent package.

For instance, the plaintiff alleges fraudul ent
m srepresentati on by Col onel Appl egate, Captain Shidell and Ms.
Hayman t hroughout the conplaint. At oral argunent, however, the
plaintiff indicated that he is not asserting a claimfor fraud.
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Shidell’s representation of the plaintiff in 2003 to 2004, and

t he negligent advice they provided in the course thereof.

1. Analysis
1. Statute of Limtations

The defendant has noved to dism ss on the basis of the
FTCA's two year statute of limtations. The defendant points out
that the Naval Cains Ofice received the plaintiff’s
adm ni strative claimon Decenber 8, 2008, and therefore al
clains accruing prior to Decenber 8, 2006, are tine-barred.
Because the plaintiff’s |egal nmalpractice claimis predicated on
events that occurred during 2003 to 2004, the defendant argues
that they are untinely.

The plaintiff argues that application of the “di scovery
rule” should delay the accrual of his cause of action. The
plaintiff contends that he did not |earn about the conflict of
interest inherent in Colonel Applegate and Captain Shidell’s
representation of him or the negligent advice provided in
connection therewith, until the plaintiff obtained i ndependent
counsel sonetine in 2007 or 2008. According to the plaintiff,
Captain Shidell’s practice of altering docunents further
conceal ed any negligence, which could not have been di scovered
before the plaintiff obtained new counsel.

The Federal Tort Clains Act is a limted waiver of the

United States’ sovereign inmunity. Under the FTCA, a claim
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against the United States is forever barred unless it is
presented to the appropriate federal agency “wthin tw years
after such claimaccrues.” 28 U . S.C. 8§ 2401(b). The

determ nati on of when a claimaccrues under the FTCAis a

question of federal rather than state law. Zeleznik v. United

States, 770 F.2d 20, 22 (3d G r. 1985).

For tort actions, a cause of action generally accrues
at the time when a putative plaintiff is injured. However, the
United States Supreme Court and the Court of Appeals for the
Third Crcuit have applied a “discovery rule” to clains under the
FTCA. Under the discovery rule, the statute of Iimtations
begins to run when the injured party “possesses sufficient
critical facts to put himon notice that a wong has been
commtted and that he need investigate to determ ne whether he is
entitled to redress.” Zeleznik, 770 F.2d at 23 (citing United

States v. Kubrick, 444 U. S. 111 (1979)).

I n nost instances, a cause of action accrues at the
time the injured party learns of his injury. However, where the
fact of an injury alone is insufficient to put a party on notice
of its cause, the claimw Il not accrue until the injured party
“learns of both the fact of his injury and its cause.” Zeleznik,
770 F.2d at 23. The discovery rule does not, however, delay the
accrual of a plaintiff’s claimuntil he is aware that his injury

was negligently inflicted and that he nmay have a cause of action.
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See Kubrick, 444 U.S. at 123.8

The Court concludes that the plaintiff's clains are
untinmely. The plaintiff |learned of the fact of his injury in
June 2004 when the BCNR denied the plaintiff’'s petition to
upgrade his re-enlistnment code. Assunming that the fact of the
injury was insufficient to put the plaintiff on notice of its
cause, the allegations in the conplaint indicate that the
plaintiff also had notice of possible negligence as early as
2004. Followi ng the denial of his petition, the plaintiff
requested his BCNR file so that he could review the “entire
package.” Conpl. 9§ 140. The plaintiff had certain “suspicions”
upon receipt of the BCNR file, which led himto contact

Congressman Andrews in July and August of 2004 to request that

8 n Kubrick, the plaintiff sought treatment at a Veterans’

Adm ni stration hospital, where he received an antibiotic that
caused himto go deaf. Two years later, the plaintiff consulted
an attorney who inforned the plaintiff that he nay have received
negligent care. The Supreme Court concluded that the plaintiff’s
subsequent nedi cal mal practice clai munder the FTCA was ti ne-
barred. The plaintiff |earned both the fact and the cause of his
i njury when he took an antibiotic and went deaf. At that point,
the plaintiff could have consulted professionals to determne if
he had a cause of action. The Court concluded that the discovery
rule did not delay accrual of the claimuntil the plaintiff was
advi sed of possible negligence. Kubrick, 444 U. S. at 123-24.
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t he Congressman | ook into the “entire affair.”® Conpl. 17 139,
166.

The plaintiff also alleges that he first became aware
t hat certain docunents had been altered when he received his BCNR
file. Specifically, the plaintiff alleges that he discovered
“for the first tinme when he got a copy of his BCNR file” that
Captain Shidell had placed factually inaccurate letters into said
file. Conpl. Y 145. 1In addition, the plaintiff alleges that he
recei ved copies of letters from Congressman Andrews in 2004 t hat
had clearly been altered, and the plaintiff suspected that
Captain Shidell may have been invol ved. Conpl . 1 170-77.

Based on these allegations, the Court concl udes that
the plaintiff possessed the “critical facts” in 2004 to put him
on notice that negligence may have caused his injury. The
plaintiff believed sonmething was am ss when his petition was
deni ed, which pronpted himto request his file fromthe BCNR
The contents of that file were sufficient to raise suspicion,

which led the plaintiff to enlist the help of his Congressnan.

°l'n a related action before this Court involving the sane
plaintiff, the record contains a letter fromthe BCNR to the
plaintiff dated June 3, 2004, informng the plaintiff that his
petition was denied. The letter explains that the BCNR did not
consider the plaintiff’s discharge characterization, because the
plaintiff had neither requested such consideration nor had he
exhausted his adm nistrative renedi es before the NDRB. The
letter infornms the plaintiff of his right to apply to the NDRB to
have his discharge characterization changed. June 3, 2004, BCNR
Letter, Ex. 5 to the Def.’s Br. in Support of Mot. for Summ J.,
in Didonato v. Zilnmer, No. 10-4205.
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In view of the plaintiff’s concerns about the process in general
and Captain Shidell’s role in particular, the plaintiff was on
notice that he may have received negligent advice.!® It was
therefore incunbent on the plaintiff to conduct an inquiry to
det erm ne whet her he had a possi bl e cause of action. See
Kubrick, 444 U.S. at 122; Zeleznik, 770 F.2d at 23. The fact
that the plaintiff was not apprised of his legal rights until he
consulted a | awyer in 2007 did not delay the accrual of the cause
of action.

The plaintiff’s argunents with respect to Col onel
Appl egate and Captain Shidell’s conflict of interest are
simlarly unavailing. The plaintiff alleges that he enlisted

Col onel Appl egate’ s assistance in 2003 because the latter had

The plaintiff’'s argunment that Col onel Appl egate and
Captain Shidell covered up their negligence by altering docunents
is underm ned by the allegations in the conplaint that the
plaintiff discovered that docunents had been altered in 2004.

“The plaintiff cites to Mbssow v. United States, 987 F.2d
1365 (8th Cir. 1993), where the Eighth Crcuit applied the
di scovery rule and concluded that a plaintiff’s |l egal mal practice
cl ai m had not accrued until the plaintiff contacted an
i ndependent | awer. However, Mssow is distinguishable fromthe
present case. |In Mssow, the plaintiff received allegedly
negl i gent advice that he did not have an actionable claim As a
consequence, the plaintiff did not bring suit, and the statutory
period expired. It was not until the plaintiff contacted a
second attorney and | earned that his original claimhad been
actionabl e, but would now be untinely, that the plaintiff
“di scovered the facts and cause of his |legal nal practice.”
Mossow, 987 F.2d at 1367-68. |In the present case, the plaintiff
di scovered the fact and cause of his injury in 2004, when his
petition was denied and the plaintiff requested his BCNR file.
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been the plaintiff’s commandi ng officer. The plaintiff also
communi cated directly with Captain Shidell in the course of
preparing his BCNR petition. Therefore, taking the allegations
as true, the plaintiff knew that both of nmen were acting on his
behal f. The plaintiff has alleged no facts indicating that he
was unaware that these two nmen were United States governnent

enpl oyees. Therefore, the plaintiff’s argunent that he coul d not
have di scovered the conflict of interest before 2007 or 2008 is
unconvi ncing. Instead, the conplaint suggests that the plaintiff
was unaware of the Professional Rules of Conduct governing JAG

| awyers until 2007 or 2008. The discovery rule, however, does
not delay the accrual of a cause of action when a plaintiff is

merely ignorant of his legal rights. See Kubrick, 444 U. S. at

122.

Appl ying the discovery rule, the Court concl udes that
the plaintiff’s cause of action accrued no later than July or
August of 2004, when the plaintiff received his BCNR file and
contacted Congressman Andrews. However, the plaintiff did not
file his admnistrative claimuntil Decenber 8, 2008. Therefore,

the plaintiff’s clains are time-barred.

2. O her Bases for Disnissal

Because the Court concludes that the plaintiff’s clains
are untinely, it need not determ ne whether the conplaint nust be

di sm ssed on ot her grounds. However, the Court notes that the
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def endant has advanced a strong argunent for the application of
the intra-mlitary imunity doctrine, first articulated by the

Suprene Court in Feres v. United States, 340 U S. 135 (1950).

In Feres, the Suprene Court held that “the Governnent
is not |iable under the Federal Tort Clainms Act for injuries to
servi cemen where the injuries arise out of or are in the course
of activity incident to service.” 1d. at 146. The intra-
mlitary inmmunity doctrine is predicated upon the “adverse inpact
on mlitary discipline inherent in the judicial review of

mlitary orders.” Matreale v. New Jersey Dept. of Mlitary &

Veterans Affairs, 487 F.3d 150, 154 (3d GCr. 2007). In view of

the “conpelling necessity of maintaining mlitary discipline,”
courts have expanded the immunity doctrine to a broad range of
clains asserted by servicenen. 1d. at 153.% Inmmunity will

of ten apply where mai ntenance of the suit would require the Court

to second-guess mlitary orders or decisions. See Stencel Aero

2For instance, Feres has been applied to both intentional
and negligent torts. Jaffee v. United States, 663 F.2d 1226 (3d
Cr. 1981). In addition, it has been applied to clains not only
under the FTCA, but also to Bivens clains against mlitary
officers and civilians for violations of constitutional rights.
Matreale, 487 F.3d at 153-54 (citations omtted). However, Feres
i munity does not apply where an action does not “arise fronf and
is not “incident to” service. See, e.g., Brooks v. United
States, 337 U S. 49 (1949) (concluding FTCA suit not barred where
of f-duty serviceman was struck and killed by Arny truck, because
claimunrelated to service); United States v. Brown, 348 U S. 110
(1954) (concluding fornmer serviceman’s nedi cal mal practice suit
not barred by Feres where injury in question occurred after
di scharge, when plaintiff enjoyed civilian status).
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Eng'g Corp. v. United States, 431 U S. 666, 671 (U S. 1977).

The Court is concerned that adjudication of the
plaintiff's legal mal practice clains would require the Court to
second-guess mlitary protocol. As an initial matter, the Court
woul d be required to assess the propriety of Col onel Appl egate
and Captain Shidell’s representation of the plaintiff. The Court
woul d al so have to nmake a determ nation as to whether these
i ndi vi dual s provi ded | egal advice, or advice nore akin to what
woul d be provided by human resources personnel, as the defendant
contends. Finally, the Court would be required to exam ne
standards of mlitary conduct to determ ne whet her the conduct of
these individuals fell short of those standards. In sum this is
precisely the sort of case where Feres may apply.®

The Court will not definitively answer this question,
however, because it has concluded that the plaintiff’'s clains are
tinme-barred. The Court will accordingly grant the defendant’s
notion to dism ss.

An appropriate order shall issue separately.

BAl though the plaintiff was a civilian at the time that the
al l eged | egal nal practice took place, the Court is not convinced
that this case should be governed by Brooks and Brown rather than
Feres. In contrast to Brown, where the post-discharge injury
sounded in nedical mal practice and therefore would not require
the Court to second-guess mlitary protocol, the present action
woul d require the Court to inquire into standards of mlitary
conduct .
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCOIT DI DONATO : ClVIL ACTI ON
V.
UNI TED STATES OF AMERI CA ; NO. 10-5760
ORDER

AND NOW this 31st day of March, 2011, upon
consideration of the defendant’s Mdtion to D smss (Docket No.
5), the opposition and reply thereto, and follow ng oral argunent
held on March 30, 2011, IT IS HEREBY ORDERED, for the reasons
stated in a nenorandum of |aw bearing today s date, that the
notion is GRANTED. The Cerk of Court is directed to mark this

case as cl osed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




