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This suit concerns withdrawal liability incurred by a

bankrupt shi pping conpany, NPR, Inc. (“NPR’), under the Enployee
Retirenent Incone Security Act of 1974 (“ERISA’), 29 U S. C
§ 1001 et seq., as anmended by the Miltienployer Pension Plan
Amendnent s Act of 1980 (the “MPPAA’), 29 U . S.C. § 1381 et. seq
The plaintiffs are two entities that were secondarily liable for
NPR s withdrawal liability, and which paid over $14 mllion to a
pension fund in satisfaction of NPR's withdrawal liability. In
this suit, the plaintiffs seek to recover NPR s w t hdrawal
l[tability froma nunber of NPR s corporate affiliates and those
affiliates’ individual owners under several theories, including
alter ego and veil piercing. Al of these affiliates are part of
a cl osely-held group of conpani es owned by nenbers of the Holt
famly.

The defendants fall into two groups. The first

consi sts of individual defendant Thomas Holt, Sr. (“Holt Sr.”)



and his whol |l y-owned conpany, Orchard H |l Devel opnent
Corporation (“Orchard HIl”). The second conprises the three
sons of Thomas Holt, Sr. - Mchael, Leo and Thomas, Jr. - (“the
Holt Sons”) and ten conpanies they control (“the Holt Sons
Conpanies”).! Collectively, the Court will refer to the Holt
Sons and their conpanies as the “Holt Sons Defendants.” The
plaintiffs advance distinct theories of liability for each group
of defendants.

Under ERI SA and the MPPAA, withdrawal liability is
i nposed on an “enpl oyer” upon a full or partial withdrawal froma
mul ti-enpl oyer pension plan. 29 U S.C § 1381(a). The
applicable definition section provides that, in addition to
statutory enployers,? all “trades or businesses (whether or not
i ncor porated) which are under comon control,” as defined by
Treasury regul ations, constitute a single enployer. 29 U S C
§ 1301(b)(1).

Wth respect to Holt Sr. and Orchard Hill, the

plaintiffs principally argue that those defendants are “trades or

These conpani es are Del aware Avenue Enterprises, Inc.,
A oucester Marine Term nal, Inc., Express Equi pnent Rental Co.
QAE, Inc., Portside Refrigerated Services, Inc., The Tangl ef oot
Cor poration, Essex Enterprises, Inc., Broad and Washi ngt on
Cor poration, SLS Services, Inc. d/b/a Holt Oversight, and Holt
Oversight & Logistical Technol ogies, Inc.

2As will be explained below, the term “enployer” has not
been defined in the statute, but instead has been left to the
courts.



busi nesses” under common control with NPR and are therefore
statutorily liable for NPR s w t hdrawal .

Wth respect to the Holt Sons Defendants, the
plaintiffs advance alter ego and veil piercing theories.

The plaintiffs contend that the operations of the Holt Sons
Conpani es and Holt Sr.’s conpani es, including NPR, were so
intertw ned that the conpanies nerged into a common “Holt Fam |y
Enterprise” and becane alter egos. First Am Conpl. (*Am
Compl.”) ¥ 25. The plaintiffs enphasize the role of SLS
Services, Inc. d/b/a Holt Oversight (“SLS’), a conpany owned by
the Holt Sons, in this enterprise. According to the plaintiffs,
SLS served as the principal link connecting all of the Holt-
related entities. Am Conpl. § 40. In view of this enterprise,
the plaintiffs argue that the Holt Sons Conpani es should be
liable for NPR s wthdrawal as alter egos of NPR The plaintiffs
then urge the Court to pierce the veil of the Holt Sons Conpani es
and hold the Holt Sons individually Iiable.

Bot h groups of defendants have noved separately for
summary judgnent. The plaintiffs have cross-noved for summary
judgnent against Holt Sr. and Orchard Hill. 1In their opposition
to the Holt Sons Defendants’ notion, the plaintiffs have both
argued agai nst summary judgnent on the nerits and, alternatively,
have filed a Rule 56(f) affidavit requesting additional discovery

before a decision on summary judgnent. Finally, the Holt Sons



Def endants have filed a notion to exclude the plaintiffs expert
on alter ego liability, Louis R Pichini.

In this nmenorandum the Court addresses the Holt Sons
Def endants’ notion for summary judgnent. For the reasons that

follow, the Court wll grant the notion.

Procedural History

The plaintiffs filed their original conplaint on
Cct ober 10, 2002, against several corporate affiliates of NPR
(hereinafter the “Original Defendants”).® The original
conpl aint, which was prem sed solely on a “controlled group”
theory of liability pursuant to 29 U S.C. 8§ 1301(b), alleged that
the Original Defendants were responsible for NPR s w t hdrawal
liability as nenbers of NPR s controlled group. After the
Original Defendants filed a notion for summary judgnent,
the plaintiffs requested leave to file an anended conpl ai nt and
to conduct additional discovery, which the Court granted.

On Septenber 20, 2004, the plaintiffs filed an anended

conpl aint, which added as defendants SLS, Holt Oversight &

3The Origi nal Defendants included: Del aware Avenue
Enterprises, Inc., G oucester Marine Termnal, Inc., Express
Equi prrent Rental Co., OAE, Inc., O-chard H Il Devel opnent
Corporation, Portside Refrigerated Services, Inc., The Tangl ef oot
Cor poration, Essex Enterprises, Inc., and Broad and WAshi ngt on
Corporation. The conplaint also naned Holt Marine Term nal,
Inc., which is not a legal entity and was omtted fromthe
amended conpl ai nt.



Logi stical Technologies, Inc.,* Holt Sr. and the three Holt Sons.
Moreover, the plaintiffs added suppl enmental theories of liability
based on alter ego and veil piercing. As a consequence, the
plaintiffs’ underlying theories of liability have shifted

mul tiple tinmes throughout the course of this litigation.?>

The Holt Sons Defendants filed the present notion for

summary judgnent on Novenber 15, 2006. After a full round of
briefing, the Court heard oral argument on Decenber 13, 2007.

The Court will now grant the notion.

1. Sunmmary Judgnent Record®

In accordance with this Court’s procedures, the Holt
Sons Defendants included a summary of undi sputed facts, coupled
with citations to the record, in their notion for sunmary
judgment. In their opposition brief, the plaintiffs argue that
many of the facts set forth in the Holt Sons Defendants’ notion
are in dispute. However, after a careful exam nation of the

record, the Court finds the facts to be |argely undi sput ed.

“Holt Oversight & Logistical Technologies, Inc., is
presently known as Holt Logistics Corp.

°I ndeed, as the Court will discuss below, the plaintiffs
have added an additional theory of liability in their opposition
to the Holt Sons Defendants’ notion for summary judgnent.

5On a notion for sunmary judgnent, the Court considers the
evidence in the light nost favorable to the nonnoving party.
Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 256 (1986).

5



Instead, it is the parties’ characterization of the facts, and
the conclusions to be drawn therefrom that are in dispute.
Therefore, the Court will present the largely undisputed facts

below, and will note where disputes exist in the record.

A NPR Acquires the Assets of the PRVSA and Becones
bl igated to the Fund; the PRVSA and GDB Becone
Secondarily Liable for Any NPR Wthdrawal Liability

The plaintiffs are the Governnent Devel opnent Bank for
Puerto Rico (“GDB’) and the Puerto Rico Maritinme Shipping
Authority (“PRMSA’). Prior to 1995, the PRMSA was engaged in the
shi pping business. In its shipping operations, the PRVSBA used
the Port of Elizabeth in New Jersey and thereby becane obligated
to pay into the New York Shipping Association - International
Longshorenman’ s Associ ati on Pension Trust Fund (the “Fund”), a
mul ti-enpl oyer pension plan subject to the withdrawal liability
provisions of ERISA.  Am Conpl. Y 13, 15; Holt Sons Mem of Law
in Support of the Mot. for Suntm J. (“Holt Sons S.J. Br.”), at 4.

I n February 1995, sonme of the PRVMSA' s assets and stock
were acquired by NPR, a private shipping conpany.’” After the
acqui sition, NPR continued to conduct shipping at the Port of

El i zabet h and made paynents into the Fund. Because NPR was

The transaction involved both NPR and its rel ated conpani es
NPR- Navi er as Recei vabl es, NPR Hol di ng Corporation and NPR S. A,
Inc. In their briefing, both parties use the term“NPR’" to
enconpass these related entities.
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obligated to contribute to the Fund, the PRMSA did not incur

i medi ate withdrawal liability as a result of the asset transfer.
However, the PRMSA renmai ned secondarily liable for such liability
in the event that NPR partially or fully wthdrew fromthe Fund
within five years of the sale. Am Conpl. 1Y 16-17; Dep. of
Del fi na Betancourt (“Betancourt Dep.”), Ex. 17 to Holt Sons S.J.
Br., at 30; see also 29 U S.C. § 1384.

The PRVBA s transfer of assets to NPR required the
approval of the Puerto Rican legislature. As a condition of that
approval, the Puerto Rican legislature required the GDB to
guarantee the PRVBA' s existing liabilities. In April 1997, the
GDR and the PRVBA entered into a settlenment agreenent with NPR
and the Fund. In the agreenent, anong other provisions, the Fund
agreed that the PRVMSA had not incurred withdrawal liability in
transferring assets to NPR;, NPR agreed that it would be primarily
liable for any wwthdrawal liability arising after the transfer;
and GDB and the PRMSA agreed that, in the event that NPR becane
subject to wthdrawal liability and failed to pay, they would be
jointly and severally liable for any unpaid liability up to a
specified amount. Betancourt Dep. at 28; April 23, 1997,
Settlenment Agreenent, Ex. A to the Aff. of Patrick M Northen

Esq. (“Northen Aff.”), Ex. 4 to Holt Sons S.J. Br.



B. NPR is Acquired by Holt Cargo and The Holt G oup

On Septenber 25, 1997, NPR was purchased by Holt Cargo
Systens, Inc. (“Holt Cargo”), a conpany owned by defendant Holt
Sr.  On Novenber 20, 1997, Holt Cargo assigned its ownership in
NPR to the Holt G oup, Inc. (“Holt Goup”), a holding conpany.
Nei ther the Holt Goup nor Holt Cargo is a defendant to the
present action. Stock Purchase Agreenent between NPR and Holt
Cargo, Ex. Ato the Aff. of Lisa A Kline, Esq. (“Kline Aff.”),
Ex. 5to Holt Sons S.J. Br.; Assignnment Agreenent between Holt
Cargo and The Holt Group, Ex. Bto Kline Aff.

The Holt Group was created to facilitate the financing
for NPR s acquisition by consolidating the ownership of all of
t he conpanies owned by Holt Sr., including both Holt Cargo and
NPR, into one hol ding conpany. However, the Holt Sons Conpani es
did not formpart of the Holt G oup, because Holt Sr. did not own
these entities.® From Novenber 20, 1997, until NPR s |iquidation
in 2002, the Holt G oup owned 100% of the stock of NPR and Holt
Sr. owned 100% of the stock of the Holt G oup. Therefore, after
Novenber 20, 1997, no person or entity other than the Holt G oup

had any ownership interest in NPR  Septenber 10, 2003, Dep. of

8As of the date of NPR s withdrawal, all of the Holt Sons
Conpani es were owned directly or indirectly by the Holt Sons,
with the exception of Portside Refrigerated Services
(“Portside”). Portside was owned by three long-tinme enpl oyees of
the Holt G oup or its subsidiaries: Lorraine Robins, Bernard
Gel man, and John Evans. Stock Certificates, Ex. R to Kline Aff.
at D0124- 8.



Holt, Sr. (*“9/10/03 Holt Sr. Dep.”), Ex. 18 to Holt Sons S.J.
Br., at 49-50; Betancourt Dep. at 68-69.

Before acquiring NPR, the Holt G oup’s principal
busi ness was conducti ng stevedoring, warehousing and inland
shi ppi ng operations at the Ports of Philadel phia and WI m ngton.
NPR was acquired, in part, to provide shipping services that
could be integrated into the Holt G oup’ s existing operations,
t hereby providing custoners with an opportunity for “one stop
shoppi ng.” August 14, 2006, Dep. of Holt, Sr. (“8/14/06 Holt Sr.
Dep.”), Ex. 2 to App. Ato the Pls.” Br. in Opp'n to the Holt
Sons S.J. Br. (“Pls. Opp'n"), at 24-26, 31.

Prior to the acquisition, NPR transported goods between
Puerto Rico and the mainland United States, with regular stops at
the ports of Houston, Mam , Jacksonville, and the Port of
El i zabeth, New Jersey. After the acquisition, NPR changed the
ports it serviced, stopping regular service at the Ports of
Houston, M am, and Elizabeth and making its principal port of
call the Packer Marine Termnal at the Port of Philadelphia. 1In
its operations at the Packer Marine Termnal, NPR utilized the
stevedoring, trucking, maintenance, warehousing, and | ogistics
services of other conpanies in the Holt Goup, as well as
conpani es owned by the Holt Sons. For exanple, after acquiring
NPR, Holt Sr. formed Eneral d Leasing, which purchased $35 mllion

worth of NPR s equi pnent and | eased it back to NPR for nonthly



paynments. The Holt Sons Defendants conceded that the Holt Sons
Conpani es served as “landlords, tenants, suppliers and/or service
providers for various of the Holt G oup Conpanies.” Holt Sons
S.J. Br. at 30; 8/14/06 Holt Sr. Dep. at 19-26, 28-32; 1999 Holt
G oup 10-K, Ex. 103 to App. C to the PIs.” Opp’'n, at NR001859-
60.

Both before and after its acquisition, NPR naintained
its corporate headquarters in Edison, New Jersey. NPR ran
several departnents, including a treasury departnment, out of its
Edi son headquarters. NPR also had additional business |ocations
in the United States and Puerto Rico, including sales and
admnistrative offices in San Juan, Chicago, Washington, and
Mam, and marine term nal operations in San Juan, Phil adel phi a,
and Jacksonville. 8/11/06 Holt Jr. Dep. at 46; August 11, 2006,
Dep. of John Witeley (“8/11/06 Wiiteley Dep.”), Ex. 24 to Holt
Sons S.J. Br., at 27-28; 8/4/00 Holt G oup 10-K at 14-15.

When NPR was acquired by the Holt G oup in Septenber
1997, NPR s president was Ronald Katins. M. Katins renmai ned
NPR s president until February 1, 1999, when he was renoved by
Holt Sr., and replaced by Holt Sr.’s son, defendant Thomas Holt,
Jr. Several other top executives of NPR were individual
i nvestors who had been significant shareholders of NPR prior to
its acquisition by the Holt G oup. 9/3/03 Dep. of Thomas Holt,

Jr. (*"9/3/03 Holt Jr. Dep.”), Ex. 22 to the Holt Sons S.J. Br.
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at 36-39.

One such executive was Carl Fox, NPR s Executive Vice
President for Strategic Planning and Adm ni stration, who was an
equity holder prior to NPR s acquisition by the Holt Goup. In
his role as Executive Vice President, which he held until NPR's
liquidation, M. Fox testified that his responsibilities included
overseeing operations relating to information technol ogy,
purchasi ng, adm nistrative services, public relations, and asset
depl oynent and re-engi neering. The directors of several
departnents, including IT, Purchasing, Planning, Human Resources,
and Reengi neering, reported directly to M. Fox. M. Fox, in
turn, reported directly to NPR s president. M Fox was never
enpl oyed by any other entity owned by a nenber of the Holt
Famly. Aff. of Carl R Fox (“Fox Aff.”), Ex. 1 to the Holt Sons
S.J. Br., 9T 4-5, 6, 9; August 10, 2006, Dep. of Leo Holt
pursuant to Fed R Gv P 30(b)(6) (“L. Holt 30(b)(6) Dep.”), Ex.
23 to Holt Sons S.J. Br., at 50; Aff. of Paul J. Breeman
(“Breeman Aff.”), Ex. 2 to the Holt Sons S.J. Br., { 11

O her investors who held equity in NPR prior to its
acquisition by the Holt G oup, and who remai ned enpl oyed unti l
NPR s bankruptcy, included John Tirpak, NPR s Director of
Comrerci al Operations; Martin McDonald, NPR s Senior Vice
President for Labor Relations; and Mario Escudero, NPR s Seni or

Vi ce President and General Counsel. In contrast, severa
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executives who were enployed by NPR at the tinme of its
acquisition by the Holt G oup subsequently left NPR  Edward
O Donnel |l served as Senior Vice President for Sales until he was
term nated by NPR and replaced by Ron Gabbett.® Ed Cawt hon
served as Senior Vice President for Operations until he retired
and was repl aced by David Whene. Breeman Aff. Y 12, 14-18.

In 2000, three years after its acquisition, NPR
operated five ships, had over 2000 custoners, and handl ed 112, 000
| oads a year. The Holt Group attributed over $200, 000,000 in
revenues in 2000 to NPR s shipping activities. August 11, 2006,
Dep. of Thomas Holt, Jr. (“8/11/06 Holt Jr. Dep.”), Ex. 22 to
Holt Sons S.J. Br., at 59-60; SEC Form 10-K for Holt G oup Inc;

(“8/4/00 Holt Goup 10-K’), Ex. Cto Northen Aff. at 6, 7, 27.

C. NPR Transfers Certain Operations to SLS

Beginning with NPR s acquisition of assets fromthe
PRVBA in 1995, NPR s managenent adopted a strategic plan to cut
costs and reduce excess | abor expenses, such as the “legacy
costs” associated with NPR s unionized clerical office staff.
One conponent of NPR s cost-cutting strategy was to outsource
certain adm nistrative and | ogi stical services, also known as

“back office” services, to third party providers. This strategy,

°John Tirpak initially reported to M. O Donnell, and | ater,
to M. Gabbett. These individuals oversaw a sal es and marketing
staff of approximately 25 persons. Breeman Aff. | 16.
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whi ch began in 1995, continued after NPR was acquired by the Holt
Group in Novenber 1997. As part of its outsourcing efforts, NPR
ultimately retained SLS Services, Inc. d/b/a Holt Oversight
(“SLS") ¥ - a conpany owned by the Holt Sons - as a service

provi der, beginning in 1998. Because the plaintiffs argue that
SLS served as the common |ink between the Holt-related entities,
a substantial portion of the record is devoted to SLS s
operations. Fox Aff. 9§ 10, 11, 12; 8/11/06 Holt Jr. Dep. at 44-

45.

1. Formati on _and Busi ness Operations of SLS

SLS was forned by the Holt Sons in 1994 at Holt Sr.’s
suggestion that his sons establish a business that could offer
| ogi stical and “back office” services to other conpanies, !
t hereby relieving conpani es of the burdens of managi ng back
office functions internally. By outsourcing back office
functions to SLS, SLS' s clients - which would include Holt Sr.’'s
conpanies - could focus on their core business activities.

9/10/03 Holt Sr. Dep. at 59-61

Al t hough the defendants refer to this entity sinply as

“SLS,” the plaintiffs refer to it as Holt Oversight. In view of
the | arge nunber of entities that share the nanme “Holt,” the
Court will refer to this entity as SLS to avoid confusion.

“Back office services refer to admnistrative and | ogistics
functions, such as accounting and financial services. Holt Sons
S.J. Br. at 22.

13



SLS issued its initial shares on February 24, 1994, and
ceased operations after entering bankruptcy in 2002. The Holt
Sons were the initial shareholders of SLS, and had equal
ownership with one hundred shares each. SLS began operations
with mniml capital contributions, and between 1994 and 1999,
SLS received approximately $1,277,000 in |loans from ot her
conpanies, including a loan fromHolt Cargo. The parties do not
describe the terns of the | oans or whether they were ever repaid,
and the record is unclear on this question. In his deposition,
Holt Sr. stated that the loans fromhis conpani es were not
i ntended as capital contributions, nor were they made for the
purpose of acquiring equity in SLS. Nonetheless, it is
undi sputed that between SLS s formation in 1994 and its
bankruptcy in 2002, neither Holt Sr. nor any of his conpani es had
any ownership interest in SLS. Mreover, neither SLS nor any of
the Holt Sons Conpani es shared ownership with NPR  SLS Stock
Certificates, Ex. Sto Kline Aff; 8/ 11/06 Witeley Dep. at 127-
38; August 14, 2006, Dep. of Holt Sr. (“8/14/06 Holt Sr. Dep.”),
Ex. 20 to Holt Sons S.J. Br., at 143-45; Stock Certificates, Exs.
E-R to Kline Aff.

In the course of its operations, nost of SLS s clients
were “related parties” that were owned by various nenbers of the
Holt famly. More specifically, nost of SLS s clients engaged in

port and shi pping operations at the Packer Avenue Marine Term nal
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i n Philadel phia and the G oucester Marine Term nal in New
Jersey. > Nonetheless, no single client contributed the majority
of SLS s incone, and SLS obtained a small anmount of revenue from
unrelated third parties. SLS Service Charges Chart, Ex. Hto the
Nort hen Aff.; October 21, 2003, Expert Report of Ricardo J. Zayas
(“First Zayas Report”), Ex. 8 to Holt Sons S.J. Br., at 8; L
Holt 30(b)(6) Dep. at 97; Aff. of John Janco (“Janco Aff.”), Ex.
25 to App. C to the Pls.” Oopp'n 19 6-7

Anmong the “back office” services that SLS offered to
its clients were accounting, legal, corporate record keeping,
i nsurance and ri sk managenent, centralized purchasing, marketing
support, information technol ogy, and | ogistics. As part of its
accounting services, SLS operated a “cash managenent” system for
its clients. SLS s controller, John Wiiteley, testified during
his deposition that the purpose of the cash managenent system was
to ensure that SLS s clients had sufficient funds to pay invoices
when they becanme due. To effectuate this, SLS divided its
clients into three groups: (1) conpanies owed by Holt Sr.; (2)
conpani es owned by the Holt Sons; and (3) conpani es owned by
unrelated third parties. |If one client, “A " had insufficient
funds to pay an invoice, SLS would look to trade receivabl es owed

to that particular conpany by one of SLS s other clients, “B.”

2At one tinme, sone of the Holt Sons Conpani es engaged in
port operations at G oucester Marine Term nal. Septenber 12, 2003
Dep. of Janmes White (“Wiite Dep.”), Ex. 27 to the Holt Sons S.J.
Br., at 55-56.
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I f SLS found receivables due to Cient A it would issue a check
request for Bto make its payable to A, and Ain turn would pay
its invoice with the funds.

I f no trade receivables were avail able, SLS would | ook
to the other conpanies in the particular client’s “cash
managenent group,” corresponding to the three groups outlined
above. [|f a conpany within the sane cash managenent group had
avai | abl e funds, SLS would facilitate an advance to the client
wth insufficient funds. However, John Wiiteley testified that
an advance between conpanies in different cash managenent groups
- for instance, between Holt Sr.’s conpanies and the Holt Sons’
conpani es - could not be undertaken wi thout specific
authorization. The plaintiffs dispute this fact, and cite to
evi dence of an advance from Docksi de, an unrelated party that was
classified as part of G oup 3 above, to Essex Enterprises, one of
the Holt Sons Conpanies. In their depositions, the owners of
bot h conpanies testified that they never authorized, or did not
remenber authorizing, such advances. Septenber 9, 2003, Dep. of
Leo Holt (“9/9/03 L. Holt Dep.”), Ex. 25 to Holt Sons S.J. Br.
at 23-24; 8/11/06 Holt Jr. Dep. at 104; 8/11/06 Whitel ey Dep. at
26- 29, 59-65; Septenber 12, 2003 Dep. of Janes Wite, (%9/12/03
VWite Dep.”), Ex. 11 to App. Ato the PIs.” Opp' n, at 80-83;
Septenber 24, 2003 Dep. of Frances Kelly (“9/24/03 Kelly Dep.”),

Ex. 12 to App. Ato the PIs.” Opp’'n, at 80.
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SLS al so adm ni stered bank accounts on behalf of its
clients. Each of SLS s clients maintained its own bank account,
but the operating accounts of each of Holt Sr.’s conpanies - with
the exception of NPR - were also linked to a “concentration
account.” The concentration account to which Holt Sr.’s
conpani es were linked was initially established by Holt Cargo,
and |ater by the Holt Group. The purpose of the concentration
account was to “zero out” balances in any conpany’s individual
operating accounts at the end of a business day. Wen an
i ndi vi dual conmpany account had excess funds, those funds woul d be
“swept” into the concentration account. Conversely, in the event
that an individual account ran a shortfall, funds would be
“swept” fromthe concentration account into the individual
account to zero out the balance. 1In contrast, SLS s clients that
were not owned by Holt Sr. did not participate in the
concentration accounts. 8/11/06 Whiteley Dep. at 30-35, 88-93.

The specific services that SLS provided to any
particular client varied according to the nature of that client’s
busi ness operations and needs. Because the relationship between
SLS and NPR is a focal point of the present action, a substanti al

portion of the record details the specifics of that relationship.
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2. The Rel ati onship Between NPR and SLS

The plaintiffs argue that many of the facts surrounding
the rel ati onship between NPR and SLS are in dispute. However, as
expl ai ned above, the parties’ dispute is nore accurately
characterized as a di spute over questions of |aw rather than
guestions of fact. The followng facts relating to the NPR- SLS

rel ationship are therefore not in dispute.

a. The dient Services Agreenents

As part of its outsourcing efforts, NPR entered into
two client services agreenents wth SLS. The agreenents, which
had effective dates of June 1, 1998, and January 1, 2000,
respectively, were negotiated on NPR s behalf by Carl Fox, NPR s
Senior Vice President. Pursuant to the agreenents, SLS was to
“provide personnel to neet and consult with NPR regardi ng i ssues
arising in connection wwth NPR s continuing business affairs.”
The agreenents enunerated the services that SLS woul d provide,
whi ch included accounting, information processing, and insurance
and risk managenent. The agreenments did not describe SLS s cash
managenent system '3

Moreover, pursuant to the Cient Services Agreenent

13The agreenments between SLS and NPR were substantively
simlar to the client services agreenents between SLS and its
other clients, such as Del aware Avenue Enterprises, Inc. (“Del”)
and Holt Cargo Systens, Inc. See Client Services Agreenents with
Del and Holt Cargo, Exs. 7-8 to App. C. to the Pls.” Opp’ n.
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ef fective January 1, 2000, SLS agreed to develop and inplenent a
custom zed |l ogistics systemthat woul d enabl e NPR to nmanage and
optim ze the novenent of containerized cargo. This system woul d
repl ace NPR s “honme grown” system which NPR deened to be
inefficient. June 1, 1998 Cient Services Agreenent (“6/1/98
CSA"), Ex. 5to App. Cto the Pls.” Qop’'n, at AD 7635, 7637,
January 1, 2000 dient Services Agreenent (“1/1/00 CSA’), Ex. 3
to App. Ato the Pls.” Qop’'n, at AD 5336, 5338; 8/11/06 Holt,

Jr., Dep. at 49, 51; Fox Aff. f 14.

b. Servi ces Provided

The actual |evel of services that SLS provided to NPR
i ncreased over tinme. Leo Holt, SLS s president, testified during
hi s deposition that when NPR began obtai ning services fromSLS
around 1998, those services were primarily limted to risk
managenent, such as obtaining property and indemity insurance.
Over time, however, NPR outsourced additional functions to SLS,
as evidenced by the increased services enunerated in the 2000
client services agreenent. SLS began to perform sal es and
mar keti ng assi stance, as well as payroll and accounts receivable
functions. In order to provide these services, SLS operated
NPR s | BM 3090 conputer system NPR s internally-devel oped system
t hat perfornmed accounting functions. Eventually, the |IBM 3090

systemwas physically transferred to SLS s offices to facilitate
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the use of the systemby SLS enpl oyees. By 1999 or 2000, SLS had
taken over nobst of NPR s accounting functions, although NPR still
mai ntai ned a treasury departnent in Edison. L. Holt 30(b)(6)
Dep. at 59-61, 63-64; Septenber 5, 2003, Dep. of John Witeley
(“9/5/03 Whiteley Dep.”), Ex. 26 to Holt Sons S.J. Br., at 49-50;
August 11, 2006, Dep. of John Witeley pursuant to Fed R GCv P
30(b)(6) (“Wiiteley 30(b)(6) Dep.”), Ex. 6 to App. Ato the Pls.
Qpp’ n, at 171.

Al t hough SLS managed many of its clients bank accounts,
NPR s treasury departnent admnistered its own bank accounts.
NPR s operating accounts were not linked to the Holt Goup’' s
concentration account, but were instead linked to NPR s own
concentration account, Concentration Account B. Concentration
Account B functioned as a “sweep account,” simlar to the Holt
Group’s concentration account, and it was used to zero out the
bal ances in NPR s checking and payroll accounts. Concentration
Account B, in turn, was linked to the Holt G oup’s concentration
account. |If funds remained in Concentration Account B at the end
of a business day, they would be swept into the Holt G oup’s
concentration account. In the event of a shortfall in
Concentration Account B, funds would be swept fromthe Holt
Group’s concentration account to NPR s account. 8/11/06 Wiiteley
Dep. at 30-35, 88-93.

NPR did not participate in SLS s cash managenent
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system through which SLS facilitated inter-conpany transfers and
advances. Al though the record contains evidence of two advances
bet ween NPR and two of the Holt Sons Conpani es that are
defendants to this action,? said transacti ons were not part of

t he cash managenent system |nstead, John Witel ey explained
that the advances were trade payabl es and receivabl es that were
recl assified as advances for accounting purposes, and were
subsequently witten off pursuant to a settlenent agreenent with
the Holt G oup’s bankruptcy trustee. 8/11/06 Whiteley Dep. at
26-27; OAE Ledger, Ex. 4 to App. Cto the Pls.” Opp’'n, at D10406-
08; GVII Ledger, Ex. 19 to App. C to the Pls.” Opp’ ' n, at D09458;
9/5/03 Wiitel ey Dep. at 219-221.

C. Managenment and Per sonnel

Once SLS acquired NPR as a client, SLS s workforce grew
considerably. At one point between 1997 and 2002, SLS s
enpl oyees nunbered at approxi mately 150, approximately sixty-five
of which worked on NPR s accounting and | ogistics functions. At
the sane tinme, NPR reduced its own |ogistical staff from over
si xty enpl oyees to approximately twenty-seven.

There was sonme overlap in personnel between the two
conpanies. SLS hired approximately twelve fornmer NPR enpl oyees

to assist with the functions that SLS provided to NPR  Forner

1“Those two defendants are d oucester Marine Term nal, |nc.
(“GMT") and OAE, Inc. (“OAE").
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NPR enpl oyees were hired in phases, in conjunction with the
i ncreased services that SLS provided over tinme. |In late 1998 or
early 1999, SLS hired two enployees to assist with the processing
of NPR s payroll. SLS |ater added fornmer NPR enpl oyees who
assisted with cost accounting, the preparation of NPR s financi al
statenents, billing, and logistics. L. Holt 30(b)(6) Dep. at 48-
49; 8/11/06 Holt Jr. Dep. at 49; Witeley 30(b)(6) Dep. at 169-
174.

Mor eover, personnel from both NPR and SLS interfaced on
a frequent basis as the relationship between the conpanies
progressed. For instance, Leo Holt, the president of SLS,
traveled wth NPR representatives in 2000 to market NPR to
potential clients. As SLS took over NPR s accounting functions,
enpl oyees from NPR net daily with SLS enpl oyees to provide
gui dance. However, one SLS enployee, Mark Cmaglia, testified
that he received his instructions fromM. Witeley, and regarded
M. Wiiteley as his boss. L. Holt 30(b)(6) Dep. at 84-85;
Breeman Aff.  22; March 23, 2005 Dep. of Mark C maglia
(“Cmaglia Dep.”), Ex. 14 to App. Ato the Pls.” Cpp' n, at 72,

100-01.

d. Conmpensati on

The conpensation arrangenent between the two conpanies

changed over tinme. NPR initially paid SLS on a percentage of
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revenue basis, as nenorialized in the 1998 client services
agreenent. However, in the 2000 client services agreenent, the
conpensation structure was changed to a weekly flat fee. Between
1998 and 2001, SLS billed NPR approximately $8.6 mllion in
corporate service charges. Between 1999 and 2000, NPR s paynents
to SLS nearly doubled fromapproximately $2 mllion to
approximately $4 mllion.*™ Sone of the invoices were witten

off as part of the settlenent agreenment with the Holt Goup’'s
bankruptcy trustee. In particular, NPR did not pay the invoices
for Navitrx, the |ogistics system devel oped by SLS, which were
witten off in the bankruptcy settlenent. 1/1/98 CSA at AD 7635;
1/1/00 CSA at AD 5336; L. Holt 30(b)(6) Dep. at 72; SLS Service
Charges Chart, Ex. H to the Northen Aff; Cient Service Charges,

Ex. 2.Dto App. Cto the Pls.” Opp'n, at 1-2.

D. NPR Ceases Operation and Incurs Wthdrawal Liability

On Decenber 31, 2000, NPR partially withdrew fromthe
Fund. On February 23, 2001, NPR ceased all operations at the

Port of Elizabeth and conpletely withdrew fromthe Fund. The

The record indicates that NPR nade service paynents
irregularly, and in sonme instances, several nonths |ate. For
i nstance, NPR made several overdue paynents to SLS on April 7 and
April 13, 1999, totaling approximately $1 mllion and $1.3
mllion, respectively. On the sane dates, SLS transferred
roughly the sane anounts to one of the Holt Sons Conpanies. EXs.
15-16 to App. C. to the Pls.” Opp’'n, at AD 12787, 12792; NPR
Paynments to SLS Chart, Ex. 2.Ato App. C. to the Pls.” Opp' n, at
1-2.
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Fund notified NPR that its actions had incurred w thdrawal
liability under ERI SA and the MPPAA, but NPR failed to pay. On
March 21, 2001, NPR, along with other Holt G oup conpanies, filed
for bankruptcy. Am Conpl. 19 18-19, 59; Pls.” Opp’'n at 5; Holt
Sons S.J. Br. at 7; see also the Court’s Menorandum and Order of
Sept. 14, 2004, at 2-3.

On Novenber 29, 2001, the Fund and the plaintiffs, who
were secondarily liable for NPR s withdrawal liability, reached a
settlenment. Under the settlenent the plaintiffs paid the Fund
over $14,000,000 to satisfy NPR s withdrawal liability and the
Fund assigned to the plaintiffs its rights to collect w thdrawal
l[tability fromNPR and its affiliates. Am Conpl. § 20;
Settl enment Agreenent and Joint Release, Ex. B to Northen Aff.

On Cct ober 10, 2002, the plaintiffs filed this suit,
seeking to recover NPR's withdrawal liability fromthe

def endant s.

[11. Standard of Revi ew

A party nmoving for summary judgnent nust show t hat
there are no issues of material fact and that judgnent is
appropriate as a matter of law Fed. R CGv. P. 56(c). The
nmoving party bears the initial burden of showi ng that there are

no i ssues of material fact. Celotex Corp. v. Catrett, 477 U S.

317, 323 (1986). Once a properly supported notion for sumrary
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judgment is made the burden shifts to the non-noving party, who
must set forth specific facts show ng that there is a genuine

issue for trial. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

250 (1986).

| V. Holt Sons Def endants’ ©Mdtion for Summary Judgnment

The plaintiffs assert MPPAA withdrawal liability
agai nst the Holt Sons Defendants based on theories of alter ego
liability and veil piercing. The Holt Sons Defendants argue that
they are entitled to sunmary judgnent on each of these theories.
Wth respect to alter ego liability, the defendants

rely on this Court’s decision in Brown v. Astro Holdings, Inc. -

arelated suit for withdrawal liability triggered by NPR s
bankruptcy - for the proposition that an alter ego inquiry nust
focus on whether NPR itself was the sane entity as any of the
Holt Sons Conpanies.?® Under this franework, the defendants
argue that the facts cannot support an inference that NPR was the
alter ego of any of the Holt Sons Conpani es.

Mor eover, the defendants assert that they are entitled
to summary judgnent on the plaintiffs’ veil piercing theory,
because it is wholly derivative of the alter ego claimand cannot

succeed wi thout a predicate show ng of alter ego status.

I'n other words, the plaintiffs rely on Brown to argue that
the alter ego test cannot be satisfied by showi ng that the Holt
Sons Conpanies were alter egos of entities under common contr ol
with NPR, rather than alter egos of NPR itself.
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In opposition, the plaintiffs argue as they would in a
cross-notion for sunmary judgnent, and contend that the facts
establish that the Holt Sons Conpani es!’” were either alter egos
of NPR, or of entities under common control wth NPR, under three
different theories: (1) SLS was the alter ego of Holt Cargo, an
entity under common control with NPR, (2) the Holt Sons Conpanies
formed part of a common “Holt Fam |y Enterprise” with other Holt-
related entities, and NPR was subsequently incorporated into this
enterprise; and (3) SLS and NPR were alter egos. The plaintiffs
al so advance several veil-piercing argunents, which the Court
wi || address bel ow.

The Court will begin by discussing Brown v. Astro

Hol dings, Inc., in which this Court discussed the availability of

alter ego and veil piercing theories of liability under the
MPPAA. The Court will then analyze the plaintiffs’ three
theories of alter ego liability in order to determ ne whet her
summary judgnent is appropriate on the alter ego question.
Finally, the Court will address the plaintiffs’ veil piercing
argunents, as well as the plaintiffs’ “controlled group” theory

fromtheir original conplaint.

YAl t hough the plaintiffs seek to establish that the Holt
Sons Conpanies were alter egos of NPR and entities under conmon
control with NPR, the plaintiffs focus al nost exclusively on the
connection between SLS and NPR, and do not advance argunents
connecting other Holt Sons Conpani es.
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A. The Court’'s Prior Decision in Brown

In Brown v. Astro Holdings, Inc., 385 F. Supp. 2d 519

(E.D. Pa. 2005), this Court considered the question of whether a
plaintiff could bring alter ego and veil-piercing clainms for
ERI SA withdrawal liability. Brown was related to the present
action insofar as it involved a claimfor withdrawal liability
that was triggered by NPR s bankruptcy. Although Brown invol ved
di fferent pension plans, it was brought against several
overl apping parties that are defendants to the present suit,
including Holt Sr., Ochard HIIl, the Holt Sons, and seven of the
Holt Sons Conpani es.

The facts in Brown are anal ogous to the present action.
The plaintiffs, trustees of a multi-enployer pension plan, sought
to recover ERISA withdrawal liability fromcorporate affiliates
and individual owners of NPR  The plaintiffs did not assert that
any of the defendants fit within the statutory definition of an
“enpl oyer” under 29 U.S.C. § 1381(a). Instead, the plaintiffs
all eged that NPR s corporate affiliates were liable as “alter
egos” of NPR, and that NPR s individual owners were |iable under
a veil-piercing theory. As in the present suit, the plaintiffs
contended that NPR and its corporate affiliates were so
intertwined that they functioned as a single entity, which the
plaintiffs simlarly referred to as the “Holt Famly Enterprise.”

The defendants noved to dismss, arguing that ERI SA, as
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a conprehensive statutory schene, precluded renedies that were
not specifically authorized by its ternms. Therefore, the

def endants contended that ERI SA pre-enpted alter ego and veil -
piercing theories of liability.

Bef ore addressing the availability of these theories,
the Court outlined the distinction between “alter ego” and “veil
pi ercing” clains.*® The Court explained that veil piercing
clainms seek to inpose indirect liability on an individual as a
means of enforcing a judgnent arising froma separate cause of

action. See Peacock v. Thomas, 516 U.S. 349, 354 (1996). Vei

piercing clains are often asserted against a defendant solely in
its “capacity as an officer and sharehol der of the |iable

corporation.” Central States, SE and SW Areas Pension Fund v.

Central Transport Inc., 85 F.3d 1282, 1286 (7th Cr. 1996). In

contrast, alter ego clains allege that certain defendants “so
dom nated and controlled [the originally |iable conpany] that
they were the ‘true enployers’ for purposes of ERISAliability.”

Central States, 85 F.3d at 1286. Therefore, whereas veil

piercing clains seek to inpose vicarious liability on one party

for another party’' s debts, alter ego clains assert direct

8The Court di stingui shed between the two theories in the
course of determ ning whether it had subject matter jurisdiction
over the plaintiffs clains.
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liability based on a violation of ERISA ' Bd. of Trs., Sheet

Metal Workers' Nat'l Pension Fund v. Elite Erectors, Inc., 212

F.3d 1031, 1038 (7th Cr. 2000).

The Court then turned to the question of whether alter
ego and veil piercing clains are avail abl e under ERI SA and the
MPPAA in the context of withdrawal liability. As noted above,

ERI SA, as anended by the MPPAA, inposes withdrawal liability on
an “enployer” upon a full or partial withdrawal froma nulti-

enpl oyer pension plan. 29 U S.C 8§ 1381(a). The Brown

def endants argued that the statutory text of ERI SA and the MPPAA
delineates the limts of withdrawal liability. Specifically, the
statute already contains provisions inposing withdrawal liability
on entities under “common control” wth the original signatory to
a pension plan. See 29 U.S.C. § 1301(b)(1). The defendants
argued that these common control provisions represent the bal ance
al ready struck by Congress in determ ning how far w thdrawal
l[iability shoul d extend.

After review ng prior decisions fromthe Suprene Court

and the Court of Appeals for the Third Grcuit and concl udi ng

Based on the distinction between the two theories, this
Court in Brown concluded that it had federal question
jurisdiction over the plaintiffs’ alter ego clains, which alleged
a direct violation of ERI SA and supplenental jurisdiction over
the veil piercing clainms, which alleged indirect violations.
Brown, 385 F. Supp. 2d at 525-26.
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t hat none had squarely addressed this issue,? this Court turned

to the framework set forth in Reich v. Conpton, 57 F.3d 270 (3d

Cr. 1995). |In Conpton, the Departnment of Labor sought to use an
alter ego theory to expand the reach of an ERI SA provision that
prohi bits certain transacti ons between ERI SA plans and “parties
ininterest.” See 29 U S.C. § 1106(a). The Court of Appeals
rejected the alter ego theory as inconsistent with congressional

i ntent based on several factors. First, the statutory definition
of “party in interest” was “seem ngly conprehensive,” and did not
include the alter ego of a “party in interest.” Conpton, 57 F.3d
at 277. Second, an alter ego theory would potentially overlap

Wi th several categories already listed in the statutory
definition. 1d. Finally, given the lack of a single, unified
test governing alter ego liability, a court would be required to
eval uate the policy underlying the “party in interest” provisions
in choosing the appropriate test. Such a policy determ nation,

however, had al ready been made by Congress. 1d. at 277-78.

2°Sone cases had suggested that such renedi es may not be
avai l able. For instance, the Suprene Court has cautioned agai nst
the judicial expansion of remedies not specifically authorized by
the text of ERISA. Geat-Wst Life & Annuity Ins. Co. v.
Knudson, 534 U. S. 204 (2002). Mbreover, sonme cases wWithin this
Circuit have expressed doubts about the availability of alter ego
and veil piercing theories under the MPPAA. However, others have
assunmed wi t hout deciding that such theories are avail abl e.
Conpare Trustees of the Nat’'|l Elevator Ind. Pension, Health
Benefit and Educ. Funds v. Lutyk, 332 F.3d 188, 192-93 (3d Cr
2003) (expressing “sone doubts” about availability of veil
piercing clainms under ERISA) with Bd. of Trs. v. Foodtown, Inc.,
296 F.3d 164 (3d CGr. 2002) (reversing dism ssal of plaintiff’s
claimalleging alter ego theory for MPPAA withdrawal liability).
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Applying the framework set forth in Conpton, this Court
concl uded that ERI SA and the MPPAA do permt a plaintiff to seek
withdrawal liability under alter ego and veil piercing theories.
The Court began its analysis wth the alter ego theory, and
turned to the statutory text of the MPPAA. The Court noted that,
in the context of MPPAA withdrawal liability, an alter ego claim
all eges that the defendant is the sane entity as the “enpl oyer”
liable for withdrawal. However, the MPPAA contains no definition
of an “enployer,” and this definition has instead been “left to

the courts.” Korea Shipping Corp. v. New York Shipping Ass’n-

Int’l Longshorenen’'s Ass’n Pension Trust Fund, 880 F.2d 1531,

1536 (2d Cir. 1989).% Accordingly, the Court reasoned that, in
contrast to Conpton, an alter ego theory would neither conflict
nor overlap with any existing definition of an “enpl oyer.”

Al though a court applying an alter ego theory would have to
choose between alternate tests, such a determ nation woul d not
revisit a choice already nade by Congress. |nstead, when
Congress | eaves open a statutory term a court nmust borrow from
traditional conmmon |aw, so long as the conmon |aw i s consi stent
with ERISA s and the MPPAA's provisions and policies. See |UE

AFL-Cl O Pension Fund v. Barker & WIllianson, Inc., 788 F.2d 118,

2!Mbst courts that have considered the issue have foll owed
the |l ead of the Second Circuit and have held that an “enpl oyer”
under the MPPAA is a “person who is obligated to contribute to a
plan either as a direct enployer or in the interest of an
enpl oyer of the plan’s participants.” Korea Shipping, 880 F.2d
at 1537.
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124. (3d Gr. 1988)

The Court determ ned that interpreting an “enpl oyer”
subject to wthdrawal liability to include an alter ego of the
enpl oyer was consistent with federal comon |law, as well as with
ERI SA and the MPPAA. Alter ego liability is well-recognized
under federal common |aw. Mreover, the purpose of the MPPAA is
to protect the solvency of nulti-enployer pension plans. Bay

Area Laundry and Dry C eani ng Pension Trust Fund v. Farber Corp.

O Cal., 522 U. S 192, 196 (1997). The Court reasoned that
including alter egos of “enployers” would prevent a conpany from
avoiding liability by shifting assets, and woul d thereby further
this policy. Finally, because alter ego liability is predicated
on the alter ego being “essentially the sanme entity” as the
enpl oyer, the Court reasoned that permtting an alter ego theory
woul d not unduly expand withdrawal liability.

However, based on the sane analysis set forth in
Conpt on, the Court reasoned that the MPPAA does not permt a
plaintiff to allege that a defendant is the alter ego of a trade
or business under common control wth a statutory enpl oyer.
Unlike the term “enployer,” the term*®“common control” is defined

in detail by regulations pronulgated by the Internal Revenue
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Service.? Specifically, conpanies are held to be under common
control when they are linked by either a parent corporation or a
group of five or fewer individuals who control 80% of a conpany’s
voting shares or profits. 26 CF.R 8§ 1.414(c)-2. The Court
held that allowing liability to be inposed on an alter ego of an
entity under common control would add an overl appi ng category to
this existing list, and would upset the “carefully crafted and

detailed | egislative schene” set out by the MPPAA. See Conpton,

57 F.3d at 277.

The Court then turned to the availability of a veil
pi ercing theory under the MPPAA. The Court noted that, in
contrast to the alter ego theory, veil piercing does not focus on
whet her the defendant and the enployer are the sane entity,
thereby inplicating the definition of “enployer,” but rather
whet her the defendant should be responsible for the enployer’s
ltability. Applying the reasoning set forth in Conpton, the
Court identified a potential conflict between veil piercing and
the comon control provisions of the MPPAA.  First, the
regul ations defining a trade or business under conmon control
with an enpl oyer are “seem ngly conprehensive.” Mbreover, a vei

piercing theory could overlap with the regul ati ons, because both

22290 U.S.C. § 1301(b)(1) specifically authorizes the Pension
Benefit Guaranty Corporation (“PBGC’) to issue regul ations
defining “common control” in a manner consistent with existing
I nternal Revenue regul ations. The PBGC s authorized regul ations,
in turn, incorporate by reference the IRS regul ations codified at
26 CF.R 88 1.414(c)-1 to 1.414(c)-5.
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“l ook to the degree to which one corporation exercises effective
control over another.” Brown, 385 F. Supp. 2d at 533.

Nonet hel ess, the Court identified a significant area in
whi ch a veil piercing analysis and the conmmon control provisions
do not overlap. Specifically, the common control provisions do
not apply to individuals, but only to “trades or businesses.” 29
US C 8 1301(b). Therefore, the provisions do not overlap with
clainms that seek to pierce a corporate veil to hold individuals
Iiable. Moreover, based on its study of the MPPAA s |egislative
hi story, the Court reasoned that the om ssion of individuals from
t he common control provisions likely did not reflect a
congressional decision to exclude individuals fromliability.?
Accordingly, the Court concluded that the MPPAA did not preclude
a veil piercing theory in the context of withdrawal liability, at
| east as to individual defendants.

In reaching these holdings, this Court did not consider
what test should be applied with respect to either an alter ego
or veil piercing theory. The Court revisits that question in the

present action.

Zl nstead, the Court determ ned that the comon control
provisions likely reflected the narrow purpose of preventing
conpanies fromavoiding liability by dividing thenselves into
separately incorporated entities.
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B. Plaintiffs' Theories of Alter Ego Liability

The plaintiffs advance three theories of alter ego
liability to hold the Holt Sons Conpani es responsible for NPR s
withdrawal liability. These argunents prinmarily seek to connect
SLS, one of the Holt Sons Conpanies, to various entities owned by

the Holt G oup and Holt Sr.

1. Theory |I: SLS is Liable as the Alter Ego of Holt
Cargo, An Entity Under Commobn Control with NPR

Under the plaintiffs’ first theory, SLS is responsible
for NPR' s withdrawal |iability because SLS and Holt Cargo were
al ter egos,? and Holt Cargo was under conmon control wth NPR
within the neaning of 29 U. S.C. 8§ 1301(b)(1). Therefore, SLS
should be liable as the alter ego of an entity under common
control with NPR

The plaintiffs acknow edge that this theory is in
conflict with Brown, where the Court held that w thdrawal
l[iability cannot be inposed on the alter ego of an entity under
common control. However, the plaintiffs urge the Court to
reconsider its holding in Brown and reach a different result for
three reasons. First, the plaintiffs argue that Conpton, a case

on which this Court relied in Brown, conflated the concepts of

24The plaintiffs contend that SLS and Holt Cargo were alter
egos because SLS was a “nere continuation” of Holt Cargo’s
fi nance and accounting departnment. The plaintiffs argue that
Holt Cargo provided start-up capital, facilities, equipnent,
managenent, and custoners to SLS.
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alter ego and veil piercing in the course of its analysis.?
According to the plaintiffs, the Conpton court’s characterization
of alter ego clains may have affected its outcone, thereby
undermning this Court’s reliance on the case in Brown.

Second, the plaintiffs argue that agency regul ations
are less indicative of congressional intent than statutory text.
Whereas the “party in interest” provisions at issue in Conpton
are defined in the statutory text, the common control provisions
at issue in Brown are | eft undefined, and instead have been
interpreted by agency regulations. Therefore, the Court shoul d
not infer congressional intent to exclude the alter ego of an
entity under common control based on agency regul ations.

Finally, the plaintiffs argue that Brown flouts the
basic policies of the MPPAA. The plaintiffs argue that
interpreting “common control” to include alter egos of such
entities would ensure that enployers cannot avoid their pension
l[iabilities by mani pulating the corporate form and woul d thereby
further the policies underlying the MPPAA.

The Court concludes that its prior decision in Brown
best bal ances the conpeting interests and policies at play in the
context of wthdrawal liability, and should govern this case.

The Court begins by noting that its analysis is unaffected by the

#The plaintiffs argue that the Conpton court characterized
the alter ego theory in question as analogous to a veil piercing
t heory.
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plaintiffs’ contention that the Conpton court conflated alter ego
and veil piercing theories. Conpton established an anal yti cal
framework for determ ning whether a particular theory of
litability is available under ERISA. The factors that the Conpton
court considered in evaluating the availability of an alter ego
theory were independent of the Court’s precise characterization
of that claim In other words, the outcone in Conpton was not
based on the Court’s particul ar understanding of alter ego
liability. Instead, Conpton rejected the DOL’s alter ego theory
because it would overlap and conflict with existing definitions
of a “party in interest,” and would invite courts to revisit

policy decisions already nade by Congress. See Conpton v. Reich,

57 F. 3d 270, 276-78 (3d Cr. 1995).

Addi tionally, although this Court in Brown did
di stingui sh between alter ego and veil piercing clains, it
nonet hel ess utilized the Conpton framework to determ ne the
availability of each theory under ERI SA and the MPPAA. If the
plaintiffs’ logic is to be followed, then this Court’s decision
in Brown woul d have been incorrect regardless of how the Conpton
court understood the alter ego theory. For exanple, the
plaintiffs here argue that the Court should not have relied on
Conpton with respect to the alter ego theory, because Conpton was
inreality analyzing a veil piercing theory. By that sane |ogic,

if Conpton had analyzed a “true” alter ego theory, then this
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Court woul d have been msguided if it used the Conpton franmework
to assess the availability of veil piercing under ERISA. The
Court disagrees that the Conpton court’s characterization of the
claimis of relevance. |Instead, this Court continues to be
per suaded that the Conpton framework is an appropriate nmeans of
eval uating the availability of each theory under the MPPAA

The Court al so disagrees with the argunent that the
regul ati ons defining “common control” do not reflect
congressional intent. The MPPAA specifically authorizes the
Pensi on Benefit CGuaranty Corporation (“PBGC') to issue
regul ati ons defining “common control” as it is used in 8§ 1301.
However, the statutory text of the MPPAA instructs that the PBGC
regul ations interpreting “comon control” must be “consistent and
coextensive with” regulations pronul gated by the Treasury
Departnent under section 414(c) of the Internal Revenue Code
(“IRC"), 26 U S.C § 414(c). 29 U.S.C. § 1301(b)(1). The PBGC
has in turn issued regul ations that expressly incorporate the
regul ati ons defining “common control” issued by the Internal
Revenue Service. See 29 C.F.R 88 4001.1-4001.3. Therefore, it
cannot be said that Congress gave free reign to the PBGC to issue
its own regulations. |Instead, the statutory text explicitly
envi sions regul ations that are consistent wth existing
definitions of “common control.”

Moreover, the Court’s decision in Brown was not based
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solely on the conprehensi veness of the agency regul ati ons at
issue. Instead, the Court arrived at its decision, mndful of
“ERI SA" s conprehensi veness and the conplicated bal ance it
represents anong conpeting interests.” Brown, 385 F. Supp. 2d at
529. A principal purpose of ERI SA, as anended by the MPPAA, is
to protect plan participants and their beneficiaries, and to
prevent “the adverse consequences that result when individual
enpl oyers termnate their participation or withdraw from

mul ti enpl oyer pension plans. Einhorn v. ML. Ruberton Constr.

Co., 2011 U.S. App. LEXIS 1171, at *17 (3d Cr. Jan. 21, 2011)
(citations omtted). Because ERI SA and the MPPAA are renedi al
statutes, they should be “liberally construed in favor of
protecting the participants in enployee benefit plans.” Barker &

Wllianmson, Inc., 788 F.2d at 127. However, because ERI SA

represents a “carefully crafted and detail ed enforcenent schene,”
the Suprene Court has cautioned against the judicial expansion of

remedi es not specifically authorized by ERISA's text. G eat-Wst

Life & Annuity Ins. Co. v. Knudson, 534 U S. 204, 209 (2002)

(citations omtted).

The Court remains convinced that interpreting the MPPAA
to permt a claimthat a defendant is the alter ego of a
statutory enployer, but not of an entity under conmon contro
with a statutory enpl oyer, best bal ances these policies.

Interpreting an “enployer” to include its alter egos furthers the
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very policy goals that the plaintiffs highlighted above.
Specifically, holding the alter ego of an “enpl oyer” responsible
for withdrawal liability would prevent conpanies from avoi di ng
their responsibilities merely by shifting assets to their alter
egos. At the sane tinme, because an alter ego theory requires a
showi ng that the alleged alter ego is essentially the sane entity
as the enployer, the theory is sufficiently narrow so as not to
expand unduly the reach of withdrawal liability. As a
consequence, the Court’s interpretation of “enployer” can be
har noni zed with the need to construe ERI SA and the MPPAA
liberally, while avoiding the undue judicial expansion of
remedi es.

In contrast, interpreting “comon control” to include
the alter egos of entities under conmon control cannot be
har noni zed with these policy considerations. As described in
detail above, an alter ego theory both overlaps and conflicts
with the common control provisions as interpreted by the PBGC and
IRS. Interpreting “common control” as the plaintiffs request
woul d therefore not only represent a further judicial expansion
of renedies, but would also | ead to unpredictabl e standards of
ltability. The Court therefore concludes that, wth respect to
entities under common control, the MPPAA sets out a “carefully
crafted and detailed | egislative schene” whose bal ance of

conpeting interests courts “should not attenpt to adjust.” See
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Conpton, 57 F.3d at 277 (citation and internal quotation
omtted).

In view of the foregoing, the Court reiterates its
decision in Brown and concludes that the plaintiffs first theory
of alter ego liability is untenable. Because the plaintiffs’
theory is barred as a matter of law, the Court will not address

t he question of whether SLS and Holt Cargo were alter egos.

2. Theory 11: The Holt Sons Conpani es Formed a Common
Enterprise with Holt Cargo and Gt her Holt-Rel at ed
Entities, Into Wich NPR was |ntegrated

The plaintiffs argue that their second and third
theories of alter ego liability nust be read in tandem Both
theories are prem sed on the “single integrated enterprise” or
“single enployer” doctrine, a test that originated in the |abor
| aw context, and which is enployed by various circuits to
determ ne whet her two enpl oyers should be viewed as a “single

enpl oyer,” or alter egos, for purposes of MPPAA w t hdrawal
l[iability.?® The plaintiffs urge the Court to adopt this
doctrine, but the defendants argue in favor of another test based
on federal common | aw principles. However, neither test has been

explicitly adopted by the Court of Appeals for the Third Crcuit

2| n addition, the plaintiffs make reference to the
“di sgui sed conti nuance” or “alter ego” doctrine, a simlar test
derived fromlabor law that is used to determ ne when two
entities should be regarded as the sane. The Court w |l discuss
the distinction between these doctrines bel ow.
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in the MPPAA context. In this section, the Court wll not decide
whi ch test should apply. Instead, it wll analyze whether the
plaintiffs’ various legal theories remain viable in light of this
Court’s hol ding in Brown.

In their second theory, the plaintiffs focus on the
time period before NPR was acquired by Holt Sr. in 1997. The
plaintiffs argue that during this tinme, the Holt Sons Conpanies
operated as part of a common enterprise with the conpani es owned
by Holt Sr. and his affiliates, and all of these Holt-rel ated
entities fornmed what the plaintiffs describe as the “Holt Fam |y
Enterprise.” The plaintiffs contend that SLS served as the hub
linking all of the Holt-related entities together, because of the
financial control that SLS exerted through its cash managenent
system The plaintiffs urge the Court to viewthis “Holt Famly
Enterprise” as a single enployer during the tine before NPR was
acquired. At oral argunent, the plaintiffs described this second
theory as a “predicate fact” to proving their third theory. Tr.
of Oral Arg. on Dec. 13, 2007, at 7-8.

Using their second theory as a backdrop, the plaintiffs
argue in their third theory that NPR was seamnl essly integrated
into the “Holt Famly Enterprise” followng its acquisition in
1997. The plaintiffs contend that NPR was integrated into the
enterprise by virtue of its relationship with SLS, pursuant to

which NPR transferred its financial operations to the latter.
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The plaintiffs argue that NPR and SLS becane alter egos, both as
a consequence of their relationship with each other and their
broader roles within the enterprise. Then, to connect the
remai ni ng Holt Sons Conpanies to NPR, the plaintiffs argue that
NPR becanme the alter ego of the “Holt Fam |y Enterprise” taken as
a unified whole.? However, the plaintiffs do not advance
significant analysis to connect the remaining Holt Sons Conpanies
to NPR. Instead, the plaintiffs focus al nost exclusively on the
rel ati onship between NPR and SLS in their third theory.

The Court concludes that the plaintiffs |egal
argunents run partially afoul of Brown. Pursuant to Brown, the
plaintiffs cannot prevail on an alter ego claimby establishing
that the Holt Sons Conpanies were alter egos of entities under
common control with NPR. It follows that an argunent that NPR
and SLS were alter egos based not only on their own rel ationship,
but al so based on their relationships with other entities in the
broader “Holt Famly Enterprise,” is analogous to the theory
proscribed by Browmn. Simlarly, a theory alleging that NPR was
the alter ego of the “Holt Famly Enterprise” as a whole, rather
than of its individual constituent parts, is simlarly precluded
by Brown. Both argunents attenpt to supplenent the requisite

direct relationship between NPR and the Holt Sons Conpani es by

2igpecifically, the plaintiffs argue that the “Holt Famly
Enterprise” fornmed a “single enterprise” with NPR following its
acquisition. Tr. of Oral Arg. on Dec. 13, 2007, at 6.
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focusing on rel ati onshi ps between the Holt Sons Conpani es and
entities within NPR s “controlled group.” 1In that respect, both
argunments give rise to the sanme issues that the Court identified
in Brown. These argunents would permt a plaintiff to connect an
alleged alter ego to a statutory enployer indirectly, by way of
an internediary sharing comon control. However, Brown requires
a direct showing that an alleged alter ego is “essentially the
sane entity as the enployer.” Brown, 385 F. Supp. 2d at 532.7%8
To be consistent with Brown, therefore, a viable alter
ego theory nust focus on whether any of the Holt Sons Conpani es
was an alter ego of NPR  This test cannot be satisfied by
relying on rel ationshi ps between the Holt Sons Conpani es and
entities under common control with NPR, or between NPR and non-
Holt Sons Conpanies. As a consequence, the Court need not
determ ne whether the Holt-related entities operated as a single
enpl oyer for ERI SA purposes prior to the acquisition of NPR
| nstead, the appropriate inquiry focuses on whether NPR and SLS
were alter egos, a point which the plaintiffs argue in their

third theory.

28The plaintiffs cite to Angelidis v. Piednont Managenent
Co., Inc., 1994 U. S. Dist. LEXIS 6877 (May 23, 1994, D.N.J.
1994), in support of their argunent that the Court nust consider
the relationship between all Holt-related entities, not just
bet ween the Holt Sons Conpani es and NPR.  However, Angelidis
arose in the context of the Age Discrimnation in Enploynent Act
(“ADEA”), not ERISA withdrawal liability, and is therefore
factually and |l egally distinguishable fromthis case.
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3. Theory 111: NPR and SLS Were Alter Egos

The remaining inquiry is whether NPR and SLS were alter
egos of each other. The defendants have noved for summary
judgnment on this ground, arguing that no reasonable fact finder
coul d conclude that SLS, or any of the remaining Holt Sons
Conpanies, is an alter ego of NPR

Bef ore determ ni ng whether summary judgnent is
appropriate, the Court nust address the proper standard to be
applied in analyzing whether entities are alter egos. The Court
of Appeals for the Third Crcuit has not explicitly adopted a
test for alter ego in the context of MPPAA withdrawal liability.
Mor eover, although this Court in Brown determ ned that alter ego
clains were perm ssible under the MPPAA, it declined at that
juncture to resolve the question of the appropriate test.

The plaintiffs rely on the “single integrated
enterprise,” or “single enployer” test, which is derived from
| abor law and was articulated by the Court of Appeals for the

Third Circuit in NLRB v. Browni ng-Ferris |Industries of

Pennsylvania, Inc., 691 F.2d 1117 (3d G r. 1982). Although the

plaintiffs acknow edge that this test has not been adopted by
this Crcuit in the context of the MPPAA they urge this Court to
follow the | ead of other circuits, which have expanded the single
enpl oyer test to ERI SA and t he MPPAA

In contrast, the defendants argue that the appropriate
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test for alter ego clains is found in federal comon |aw. The
comon |aw alter ego test invokes factors that derive from
traditional veil piercing clains, in which a plaintiff seeks to
inpose indirect liability on a person or entity controlling a

corporation. See, e.qg., Trs. of the Nat'l Elevator |ndus.

Pension, Health Benefit, and Educ. Funds v. Lutyk, 332 F.3d 188

(3d Cr. 2003); Bd. of Trs. v. Foodtown, Inc., 296 F.3d 164 (3d

Cir. 2002). The Third Grcuit has not explicitly adopted the
common law test for alter ego clains under the MPPAA

There is no clear test, therefore, for alter ego clains
under the MPPAA in the Third Grcuit. The Court harbors sone
doubts about the applicability of each test in the context of the
MPPAA, but the Court need not decide which test is appropriate,

because it concludes that the outcone is the sane under each

a. The Singl e Enpl oyer Test

The “single enployer,” or “single integrated
enterprise” doctrine, was devel oped by the National Labor
Rel ations Board (“NLRB’) to determ ne whether separate conpanies
shoul d be consi dered one enpl oyer for purposes of the National

Labor Rel ations Act (“NLRA’). Parklane Hosiery Co., Inc., 203

NLRB 597, 612 (1973). As articulated by the Court of Appeals for

the Third Grcuit in Browning-Ferris, this test | ooks to whether

“two nomnally separate entities are actually part of a single
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integrated enterprise so that, for all purposes, there is in fact

only a ‘single enployer.’”” Browning-Ferris, 691 F.2d at 1122. 1In

answering this question, the test |ooks at four factors: (1)
functional integration of operations; (2) centralized control of
| abor relations; (3) comon managenent; and (4) common owner shi p.
Id. Anong these factors, “no single factor is dispositive;

rat her, single enployer status under this test ‘ultimtely

depends on all the circunstances of the case.’” Pearson v.

Conponent Technol ogy Corp., 247 F.3d 471, 485-86 (3d Cir. 2001)

(citation omtted). The heart of the inquiry is whether separate
corporations are “in truth ... but divisions or departnents of a
single enterprise” lacking the “armis length relationship found

anong uni ntegrated conpanies.” Browning-Ferris, 691 F.2d at

1122.

The Third Crcuit has explained that because the
“single enployer” test was devel oped in the |abor |aw context, it
“concerned itself only with those aspects of corporations having
a direct relevance to | abor relations.” Pearson, 247 F.3d at
485-86. As a consequence, the test |eaves out traditional alter
ego and veil piercing concerns such as the non-paynment of
di vi dends, because “such aspects of a corporation’s finances are
not as directly related to managenent’s | abor policy as are other
aspects of corporate functioning.” 1d. at 486. The test, which

focuses nore on “economc realities as opposed to corporate
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formalities,” has been described as “denonstrably easier on
plaintiffs than traditional veil piercing.”? 1d.

I n Pearson, the Court explained that the single
enpl oyer test has been expanded by courts in other circuits to
addi ti onal enploynment contexts, including the Labor Managenent
Rel ations Act and Title VII. 1d. Additionally, the plaintiffs
cite to cases fromother circuits that have applied a simlar
| abor-related test to clainms under ERI SA, and in sone cases, to
claims under the MPPAA in particular.

For instance, the plaintiffs cite to Massachusetts

Carpenters Central Collection Agency v. Bel nont Concrete Corp.

139 F. 3d 304 (1st Cir. 1998), an action to recover delinguent
pension fund contributions froma corporate entity, on the basis
that the entity was the alter ego of the primarily liable
corporation. In analyzing this claim the First Crcuit applied
a nodified version of the “single enployer” test, explaining that
“the alter ego jurisprudence devel oped in cases brought under the
Nat i onal Labor Relations Act ... is applicable in cases brought

under ERI SA where the basis for inposition of liability is also

»®Much of the case |law applying alter ego and veil piercing
doctrines refers to the two terns interchangeably.
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the alter ego doctrine.” 1d. at 306.3% The Court di sapproved of
a test derived fromtraditional veil-piercing factors, and
concl uded that application of alter ego jurisprudence fromthe
| abor |aw context “nmore fully serves the policies that underlie
t he MPPAA and ERISA.” [d. at 308.

QG her circuits have also applied either the “single

enpl oyer” test or the related Bel nont Concrete test to anal yze

alter ego clains under ERISA. For instance, the Second G rcuit
applied a test derived fromlabor law, simlar to the one

enpl oyed in Belnont Concrete, in the context of MPPAA w t hdrawal

liability. Specifically, the Second Crcuit applied the |abor
test in determ ning whether withdrawal liability should be
i nposed on corporate affiliates as alter egos of a bankrupt

statutory enployer.3 N.Y. State Teansters Conference Pension

and Ret. Fund v. Express Servs., Inc., 426 F.3d 640, 649 (2d G

2005). Courts within the Seventh Circuit have applied the four-

39The Court in Belnobnt Concrete applied a nodified version
of the Browning-Ferris test, and focused on the follow ng
factors: continuity of ownership, managenent, business purpose,
operation, equipnent, custoners, supervision, and anti-union
aninus. Belnont Concrete, 139 F.3d at 308. 1In the |abor
context, this nodified test is sonetinmes referred to as the
“alter ego doctrine.” Although it is related to the “single
enpl oyer” test, it is not identical, and the tests are applied in
different contexts. The Court will distinguish between these
tests below. See Stardyne, Inc. v. NLRB, 41 F.3d 141 (3d Cr
1994) (distinguishing between two | abor tests).

31The Court focused on commonal ity of nmanagenent, business
pur pose, operations, equipnent, custoners, supervision and
ownership. N.Y. State Teansters, 426 F.3d at 649.
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factor “single enployer” doctrine in the context of clains for

del i nquent contributions under ERISA. See, e.qg., Central States,

Se. And Sw. Areas Pension Fund v. George W Burnett, Inc., 451 F

Supp. 2d 969 (N.D. 111. 2006).

As not ed above, the “single enployer” doctrine has not
been adopted by the Third Crcuit in the context of ERISA 3
However, the plaintiffs urge the Court to adopt this test both in
view of other circuits’ precedent, and because the test furthers
the MPPAA s policies by ensuring that enployers cannot avoid
wi t hdrawal paynents by fractionalizing into nultiple entities,
which are in reality a single enployer.

The Court is hesitant to inport the “single enployer”

doctrine into the context of the MPPAA. In Nesbit v. Gears

Unlimted, Inc., 347 F.3d 72 (3d Cir. 2003), the Court of Appeals

for the Third Crcuit declined to extend the NLRB test to the
Title VII context in an enploynent discrimnation suit. The
Court reasoned that Title VII and the NLRA are ani mated by
different policies. Specifically, in the |abor context, the test
was designed to protect the collective bargaining rights of

enpl oyees. If two entities satisfy the “single enployer” test,

the NLRB may decide a particular |abor dispute, and the conpanies

32l n an unpubli shed opinion, the Court of Appeals for the
Third Crcuit declined to decide this question. See Lafata v.
Rayt heon Co., 147 Fed. Appx. 258, 262 (3d Cr. 2005) (“We need
not consi der whether this “single enployer” doctrine is
applicable in the context of a federal enploynent statute |ike
ERI SA where enpl oyer participation is voluntary.”).
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will likely be required to submt to collective bargaining. 1In
contrast, under Title VII, a defendant deened to be an “enpl oyer”
may be subject to liability. Therefore,

[ b] ecause the NLRA and Title VII ask whether entities
are a single enterprise for different reasons, it does
not follow that the NLRB's test is any nore relevant to
Title VIl cases than any of the other tests for
determ ni ng whet her two conpani es shoul d be regarded as
one.

Id. at 85.

The Court is also concerned that adopting the NLRB' s
“single enpl oyer” test could underm ne the statutory franmework
established by ERISA and the MPPAA. In Brown, this Court limted
the availability of alter ego clains under the MPPAA to alter

egos of an “enployer,” so as to avoid a conflict with the MPPAA s

common control provisions. Mreover, in interpreting the term

“enpl oyer,” this Court explained that it “must borrow from
traditional common |aw to devel op the necessary federal common
law for interpreting the statutory |anguage,” while m ndful of

ERI SA's policy goals. Brown, 385 F. Supp. 2d at 532 (quoting | UE

AFL-Cl O Pension Fund v. Barker & WIlliamson, Inc., 788 F.2d 118,

124 (3d Cir. 1988)). However, the “single enployer” test is not
a product of federal common |aw, but rather was devel oped by the
NLRB, a regul atory agency not tasked with interpreting ERI SA
Therefore, Congress may not have envisioned that a | abor-rel ated
test devel oped by anot her agency would be inported into ERI SA

Nonet hel ess, recent case | aw suggests that tests
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derived fromthe |abor | aw context nmay be appropriate in ER SA

cases. In Einhorn v. ML. Ruberton Constr. Co., 2011 U S. App

LEXIS 1171 (3d Cr. Jan. 21, 2011), the Court of Appeals for the
Third Grcuit explicitly approved of a | abor-derived test to
analyze a claimfor ERI SA successor liability.?33

Much i ke the “single enployer” test, the test adopted
in Einhorn was originally devel oped in context of the NLRA
Moreover, the test, which involved a balancing of the equities,
was in sone respects nore lenient than the federal common | aw
rule. [|d. at *9-10.

I n adopting the test, the Court of Appeals noted that
the | abor test had been expanded to other contexts within the
Third Crcuit, including Title VII enploynent discrimnation
clains. 1d. at *14-15. The Court also noted that the policies
under |l yi ng ERI SA and the MPPAA are “no less inportant, and no
| ess conpel the inposition of successor liability than do the
policies animating the NLRA [or] Title VI1.” 1d. at *16
(citations omtted). The Court explained that the principal
policy of ERISA and the MPPAA is to protect plan participants and
their beneficiaries. |In Einhorn, the seller of assets’ failure
to pay contributions resulted in the I oss of health insurance to

fifty-three workers. The Court reasoned that application of the

33The plaintiffs sought to recover unpaid pension
contributions froma purchaser of assets, under the theory that
t he purchaser was a successor in interest to the seller, which
had failed to nake contributions amdst financial difficulties.
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| abor test would further the MPPAA s fundanental policy concerns.
Id. at *16-18.

Nonet hel ess, there exist distinctions between the
present case and Einhorn. In contrast to the |abor test at issue
in Einhorn, the Court of Appeals for the Third Grcuit has been
nore hesitant to expand the “single enployer” doctrine to other

contexts. See Nesbit, 347 F.3d at 85. Moreover, the policy

concerns in the present case do not parallel those in Einhorn.
Whereas Einhorn arose in the context of unpaid contributions that
resulted in harmto plan participants, there is no indication in
the present case that any ERI SA plan participants have gone
unpaid. In contrast, the plaintiffs have already paid the

w thdrawal liability pursuant to a settlenent agreenent with the
Fund. Therefore, the issue in this case who should ultimately be
hel d responsible for the withdrawal liability.

The Court need not resolve these doubts, because it
concl udes that the outcone of the present action is the sane
under both the “single enployer” and common | aw tests. Before
applying the “single enployer” test, the Court notes two
variations to that test in the case |aw.

In Stardyne, Inc. v. NLRB, 41 F.3d 141 (3d Cr. 1994),

the Court of Appeals for the Third Crcuit explained the two
| abor contexts in which courts |ook to detern ne whether two

entities should be considered the sane enpl oyer. Mst comonly,
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this inquiry is undertaken in the so-called “doubl e-breasted”
scenario, “where two entities concurrently performthe sane
function and one entity recogni zes the union and the other does
not.” |d. at 152 (enphasis in original). |In the “doubl e-

breasted” scenario, courts apply the four Browning-Ferris factors

outlined above. |d.

Courts apply simlar, but slightly different, factors
in the context of a “disguised continuance,” which arises when a
new | egal entity has replaced a predecessor. [d. 1In such a
case, courts |look to determ ne whether there has been a change in
ownership or sinply a “disqguised continuance.” The heart of the
inquiry is whether “the two enployers are the sanme business in
the sane market.” |d. at 151 (citations omtted). In conducting
this inquiry, courts focus on whether the new and ol d enpl oyers
share “substantially identical nmanagenent, business purpose,
operation, equipnent, custonmers and supervision, as well as

ownership.” Trafford Distrib. Cr. v. NLRB, 478 F.3d 172, 179

(3d Cr. 2007) (citations omtted). Moreover, anti-union aninus,
or an intent to avoid the NLRA, is an inportant, but not
essential, factor in this inquiry. Stardyne, 41 F.3d at 151
(citations omtted). Courts refer to the test applied in the

“di sgui sed continuance” context as the “alter ego doctrine.”3

3In order to avoid confusion with the conmon | aw alter ego
doctrine that the Court wll discuss below, the Court will refer
to these factors as the “di sgui sed conti nuance” test.
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Trafford, 478 F.3d at 179.

These tests are related, and courts have not al ways
respected the distinction between them but instead have
sonetinmes applied the factors associated with the “di sgui sed
conti nuance” scenario to the “doubl e-breasted” situation. See

N.Y. State Teansters, 426 F.3d at 649 (applying “disgui sed

conti nuance” factors in context of doubl e-breasted enpl oyers);

Bel nont Concrete, 139 F.3d at 307 (noting that both parallel and

successor scenari os were present, and applying “disgui sed
conti nuance” factors).

Both parties agree that this action presents a “doubl e-
breasted” scenario. The plaintiffs argue that NPR and SLS
functioned as a single enployer during the course of NPR s
operations, and their analysis revolves around the four Browning-
Ferris factors discussed above. At oral argunent, the defendants
agreed that the “doubl e-breasted” scenario is at issue in this
case. Tr. of Oral Arg. on Dec. 13, 2007, at 21-22.

The Court turns to the four Browni ng-Ferris factors to

determ ne whet her a reasonable finder of fact could concl ude that

NPR and SLS were a “single enployer.”

i Interrel ati on of Operations

In determ ning whether two entities have interrel ated

operations, courts within this Crcuit have consi dered such
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factors as whether the entities share equi pnent, funds,

personnel, and office space. Linbach Co. v. Sheet Metal Wrkers

Int'l Ass'n, 949 F.2d 1241, 1260 (3d Gr. 1991); NRB v. Al

Bryant, Inc., 711 F.2d 543, 551 (3d Cir. 1983).3% Courts within

other circuits have focused on simlar factors, including whether
enpl oyees of nom nally separate enployers are paid by the sane

entity. See, e.qg., Central States, Se. and Sw. Areas Pension

Fund v. George W Burnett, Inc., 451 F. Supp. 2d 969, 976 (N. D

I11. 2006). 3

The defendants argue that the facts cannot support an
i nference that NPR and SLS shared interrel ated operations. The
def endant s enphasi ze that NPR and SLS nmai nt ai ned separate
busi ness operations and busi ness purposes. According to the

def endants, an overlap in financial operations, wthout nore, is

®In Al Bryant, for instance, the Court of Appeals affirned
the NLRB's finding that several entities were a “single enployer”
where one entity was a nere “operational shell” whose expenses
were paid by a dom nant entity, and whose only assets were a
single van and sone office equipnent. 711 F.2d at 551. See also
Trafford Distrib. CGr. v. NLRB, 478 F.3d 172, 176 (3d Cr. 2007)
(finding substantial identity of equi pnent and custoners in
“di sgui sed conti nuance” context, where successor and predecessor
entities used “sane exact equipnent” and all of successor’s
initial customers had been predecessor’s).

%Some courts have explicitly considered whether the
entities in question share the sane “busi ness purpose.” However,
courts that have applied this factor have done so using the
“di sgui sed continuance” test, even if the case in question arose
in the “doubl e-breasted” context. See N.Y. State Teansters, 426
F.3d at 649 (discussing business purpose as inportant factor);
Bel nont Concrete, 139 F. 3d at 309 (exam ni ng busi ness purpose
where alleged alter ego was both parallel and successor conpany).
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insufficient to satisfy this factor.

In contrast, the plaintiffs argue that NPR transferred
its financial operations to SLS in a manner that was not
consistent wwth arnms | ength dealings, and which allowed SLS to
assune financial control of NPR In support of this argunent,
the plaintiffs cite to the following facts: (1) SLS perforned
accounting, payroll and insurance purchasing functions for NPR
and in so doing had access to NPR s bank accounts; (2) SLS
provi ded services to NPR that were not comrensurate with the
terms of the parties’ witten agreenents; (3) NPR and SLS shared
equi pnent, such as the | BM 3090 conputer system and enpl oyees,
such as Leo Holt, who traveled with NPR representatives in a
mar keting function; (4) NPR never paid SLS for the Navitrx
| ogi stics system and yet sinultaneously paid nearly double in
client service fees; and (5) NPR paid its invoices irregularly
and in sone instances, several nonths after they were billed.?

The plaintiffs contend that all of these facts reveal a

| ack of arms | ength dealing between NPR and SLS, which supports

3"The plaintiffs advance additional argunents that seek to
connect NPR and SLS to the broader “Holt Fam |y Enterprise” by
establishing their status as divisions of a unified entity that
provi ded shi ppi ng, stevedoring, warehousing, trucking and
| ogi stics services. See Pls.” Qop’'n at 76. The Court w |
di sregard these argunments, because it has already established
that the proper analysis nmust focus on whether NPR was the sane
entity as SLS or other Holt Sons Conpani es.
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an inference of interrelated operations.*® Mreover, the
plaintiffs argue that, at a mninmum the Court nust deny summary
j udgnent because there exist material disputed facts over whet her
NPR and SLS dealt with each other at arns length. See PIs.
Opp’' n at 78-79.

The Court disagrees that there are material facts in
di spute. \Wether NPR and SLS operated at arns length is not a
fact that is in dispute; it is an inference that the plaintiffs
wish the Court to draw fromthe undi sputed facts. The Court
concl udes that the undisputed facts, taken in the |ight nost
favorable to the plaintiffs, do not support an inference of
interrel at ed operations.

First, the record does not support the inference that
SLS took control of NPR s financial functions. |Instead, the
facts are consistent with the general outsourcing of financial
and accounting functions. As the plaintiffs acknow edge, SLS
provi ded accounts payabl e, accounts receivable and payr ol
functions for NPR.  In addition, SLS provided sal es and marketing
assi stance, and purchased i nsurance for NPR. However, nothing in

the record suggests that SLS had access to NPR s funds for its

%ln addition to the facts cited above, the plaintiffs rely
on the opinion of their expert, Louis R Pichini, who concl uded
that the client services agreenents between NPR and SLS did not
contain arns length clauses. Coupled with NPR s non-paynent for
the Navitrx system M. Pichini concluded that NPR and SLS were
financially integrated. Septenber 15, 2006, Expert Report of
Louis R Pichini (“Pichini Report”), Ex. 2 to App. Bto the PIs.
Qpp’ n, at 24-26.
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own purposes, or that SLS could use NPR s funds to pay the bills
of SLS's other clients. 3

Wth respect to the latter question - whether SLS had
access to NPR s funds for the benefit of its other clients - the
plaintiffs argue throughout their brief that NPR participated in
SLS s cash managenent system As evidence of NPR s
participation, the plaintiffs point to two advances between NPR
and two of the Holt Sons Conpanies,? as well as the fact that on
one occasi on, NPR nmade overdue service paynents to SLS, and SLS
subsequently transferred roughly the sanme anbunts to one of the
Holt Sons Conpani es.

No reasonabl e juror could conclude on the basis of

these facts that NPR participated in the cash managenent system

] ndeed, the specific portions of the record on which the
plaintiffs rely underm ne their argunent that SLS controlled
NPR s financial operations. For instance, the plaintiffs cite to
the deposition of Mark Cinmaglia in support of their argunent that
SLS had virtually unlimted access to NPR s bank accounts.
However, M. Cinmaglia testified only that SLS provided “payroll”
and “general |edger services” that were, to his know edge, no
different fromthe services that SLS provided to its other
custoners. Mreover, M. Cmaglia testified that NPR maintai ned
its own cash manager and accounts payabl e departnment. C maglia
Dep. at 182, 2109.

“°As expl ai ned above, the plaintiffs identified advances
bet ween NPR and d oucester Marine Termnal, Inc., and QAE, Inc.

“1Speci fically, NPR made overdue paynents to SLS on April 7
and April 13, 1999, totaling approximately $1 mllion and $1.3
mllion, respectively. On the sanme dates, SLS transferred
roughly the sane anounts to one of the Holt Sons Conpanies. EXs.
15-16 to App. C. to the Pls.” Opp’'n, at AD 12787, 12792; NPR
Paynments to SLS Chart, Ex. 2.Ato App. C. to the Pls.” Opp' n, at
1- 2.
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John Whiteley, SLS s controller, testified that NPR did not
participate in the cash managenent system Wth respect to the
two advances identified by the plaintiffs, M. Wiiteley expl ai ned
that the advances were trade payabl es and receivabl es that were
recl assified as advances for accounting purposes. The plaintiffs
have offered no argunents or facts to rebut this explanation.

Simlarly, the fact that NPR s paynent of overdue
i nvoi ces corresponded with a transfer fromSLS to a Holt Sons
Conpany cannot support the inference that NPR participated in the
cash managenent system The record contains no facts suggesting
that NPR and SLS coordinated with respect to the paynent of these
i nvoi ces, or that SLS s subsequent transfer of funds was not part
of its standard procedure when invoices are paid.

Rel atedly, the plaintiffs argue that the paynent
hi story between NPR and SLS establishes interrel ated operations,
but the Court concludes that the underlying facts do not support
such an inference. Although NPR paid its invoices several nonths
late, this fact is consistent wwth a general client service
rel ationship. The record also indicates that nost of SLS s
servi ce charge invoices were eventually paid in full.* The fact
that NPR never paid SLS for the Navitrx system and yet
si mul taneously paid nearly double in client service fees, also

fails to support an inference that the parties did not operate at

42See October 6, 2006, Dep. of Louis R Pichini (“Pichin
Dep.”), Ex. 19 to Holt Sons S.J. Br., at 373-74.
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arms length. The plaintiffs argue that NPR paid these increased
service fees in exchange for no additional services. This
argunment is not supported by the record. The record indicates
that the level of services that SLS provided to NPR increased
over tinme.

In addition, the discrepancy between the services that
SLS provided and the terns of the client service agreenents does
not support an inference of interrelated operations. For
exanple, the plaintiffs enphasize the fact that the agreenents
did not put any limts on SLS s access to NPR s bank accounts.

Al t hough the contracts did not outline the precise contours of
the rel ati onship between NPR and SLS, the plaintiffs have
advanced no facts suggesting that SLS had access to NPR s assets
for any purpose other than to provide the outsourced accounting
and financial functions. Even though the agreenents may not have
been nodels of clarity, this fact does not suggest that the
entities’ operations were intertw ned.

Furthernore, no reasonable finder of fact could
conclude that NPR and SLS had interrel ated operations based on
their shared equi pnment and personnel. Al though SLS enpl oyed
NPR s |1 BM 3090 system there is no evidence that NPR and SLS
shared ot her equi pnment or capital assets. Additionally, the
entities maintained their own offices in distinct |ocations at

all times. This case therefore stands in sharp contrast to Al
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Bryant, where the entities shared equi pnent and personnel to such
an extent that the affiliated entity was nerely an “operati onal
shel | .”

Simlarly, the fact that Leo Holt traveled with NPR
representatives to market NPR to prospective clients does not
support an inference of shared personnel. The plaintiffs argue
that Leo Holt advertised the entire “Holt Fam |y Enterprise” as a
“single, unified provider” of shipping, stevedoring, warehousing
and | ogi stics services, but the record does not support this
argunent. Instead, in the deposition testinony on which the
plaintiffs rely, Leo Holt testified that he traveled with NPR
representatives “in a sales function.” Wen asked what expertise
he brought to bear, M. Holt explained that he offered “a
know edge of warehousing that the typical steanship sal esperson
woul dn’t have.” L. Holt 30(b)(6) Dep. at 84-85. M. Holt
further explained that, when neeting with NPR s clients that cane
fromwithin the Holt G oup, Leo Holt provided “an introduction to
the [ NPR] sal espeople.” 1d. at 86. The record therefore
underm nes the argunent that Leo Holt advertised NPR and SLS as
part of a unified entity. Instead, the facts support the
inference that Leo Holt traveled with NPR pursuant to the
mar keti ng and sal es functions that SLS provi ded.

Finally, the lack of a comon busi ness purpose between

the entities underm nes the inference that NPR and SLS shared
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operations. |In Stardyne, the Court of Appeals explained that the
“singl e enployer doctrine generally applies to situations where
two entities concurrently performthe sanme function.” Stardyne,
41 F.3d at 152. To that end, the record is clear that NPR and
SLS did not performthe sane business function. Wereas NPR
engaged i n stevedoring, warehousing and shipping functions, SLS
provi ded “back office” services. Mreover, each entity had

overl apping, but distinct, clients. NPR had clients that were
not part owned by nenbers of the Holt famly, and SLS had clients
that were not NPR.  The | ack of a business purpose reinforces the
Court’s conclusion that no reasonable juror could find the
operations between NPR and SLS to be interrel ated.*

In view of the foregoing, the Court concludes that no
reasonable juror could find that NPR and SLS shared interrel ated
operations. However, this factor is not dispositive, and each
factor in the “single enployer” inquiry need not be present. The

Court turns to the renmaining factors bel ow.

“3The plaintiffs rely on Trafford for the proposition that
two entities may operate as alter egos notw thstanding a | ack of
comon busi ness purpose. The Court does not disagree with this
contention. In Trafford, the Court of Appeals reiterated that no
one factor in the “disguised continuance” test is dispositive,
and therefore the | ack of comon busi ness purpose did not affect
the outconme where “all the remaining alter ego factors point][ed]
in asingle direction.” 478 F.3d at 182. Although the present
action arises in the distinct “doubl e-breasted” context, this
Court simlarly does not regard | ack of conmon busi ness
operations as dispositive. It is one of several factors that the
Court considers.
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ii. Centralized Control of Labor Rel ations

Al t hough no one factor in the “single enployer”
analysis is determ native, sonme courts have regarded centra
control over |abor relations as the nost inportant factor. See,

e.qg., NLRB v. Al Bryant, Inc., 711 F.2d 543, 552 (3d Cr. 1983);

NLRB v. O Neill, 965 F.2d 1522, 1529 (9th Gir. 1992).

I n anal yzi ng whether entities share common control over
| abor relations, courts have exam ned whet her | abor and
enpl oynent decisions are controlled by the sane entity or the
sane individuals;* whether the work forces at each entity have
separate identities or whether there is a frequent interchange of
enpl oyees between the entities; and whether the enpl oyees of one
entity work for the other w thout conpensation. See, e.qg., A

Bryant, Inc., 711 F.2d at 552.

Mor eover, because the “single enployer” test is
comonly applied in the “doubl e-breasted” context, where one
entity recogni zes a union while the other does not, courts have
al so consi dered whet her control over |abor rel ations has been

structured so as to avoid |abor obligations. See Linbach Co. v.

“For instance, courts have focused on control over day-to-
day enpl oynent decisions, such as hiring and firing, as well as
control over labor relations, such as the negotiation of
col | ective bargaining agreenents. See, e.qg., Linbach Co. v.
Sheet Metal Workers Int’l Ass’'n, 949 F.2d 1241, 1261 (3d G
1991) (noting that president of controlling entity net with
uni on representatives); Penntech Papers v. NLRB, 706 F.2d 18, 26
(1st Cir. 1983) (focusing on “day-to-day |abor matters” as well
as controlling conpany’s “apparent neans to exercise its clout”
in labor relations matters).
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Sheet Metal Workers Int’l Ass’'n, 949 F.2d 1241, 1260 (3d G

1991); NLRB v. Big Bear Supermarkets #3, 640 F.2d 924, 930 (9th

Cir. 1980).

The defendants argue that the facts do not support an
inference that NPR and SLS shared centralized control over |abor
relations. Specifically, the defendants enphasize the fact that
NPR s withdrawal liability arose out of its obligations to the
I nternational Longshoreman’s Association (“1LA") Pension Trust
Fund. In that respect, the defendants contend that there are no
facts that woul d support an inference that SLS exerted any
i nfluence over NPR s use of |LA |abor.

I n opposition, the plaintiffs rely on the foll ow ng
facts to argue that SLS and NPR shared centralized control over
| abor: (1) NPR reduced its logistics staff fromover sixty
enpl oyees to approxi mately twenty-seven, while SLS swelled to 150
enpl oyees; (2) nmuch of NPR s forner |ogistics staff belonged to
an office union, and the reduction of union costs was a
nmotivating factor in NPR s decision to outsource; and (3) SLS
hired approximately twelve fornmer NPR | ogi stics enpl oyees to work
on NPR functions. The plaintiffs contend that the first two sets
of facts establish that NPR and SLS coordi nated | ay-offs and
hiring in an effort to avoid | abor obligations, and that the
third set of facts reveals conmon control over enpl oynent

deci si ons.
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The facts do not support an inference that NPR and SLS
coordinated to avoid | abor obligations. Although it is
undi sputed that NPR was notivated by a desire to reduce the costs
associated with the office union, the record does not suggest
that SLS participated in this decision. Inportantly, the
majority of SLS s new enpl oyees did not cone from NPR  Moreover,
the plaintiffs argue that the twelve enpl oyees that did conme from
NPR renmai ned uni oni zed at SLS. Although this fact is not clear
fromthe record, if it is true, it undermnes the inference that
the plaintiffs advance. Instead, it supports the opposite
i nference, nanely that NPR and SLS respected | abor obligations.
In sum the record suggests that NPR s decision to lay off its
uni oni zed | ogi stics enpl oyees was consistent with a general
strategy of cutting costs by outsourcing.

The Court also finds this case to be distinguishable
fromthe case law cited by the plaintiffs. |In cases where
centralized control over |abor relations has been found, two
entities have engaged in the same function, but one of the

entities has failed to recognize a union. In NLRB v. Big Bear

Supernmarkets #3, 640 F.2d 924 (9th G r 1980), a supermarket

franchi sor and a franchi see were deened to be a single enployer
where, pursuant to a franchi se agreenent, the franchisor
transferred unioni zed enpl oyees out of the franchise branch and

the franchi see hired new enpl oyees, but refused to recogni ze the
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franchi sor’s coll ective bargai ning agreenents. The Ninth Crcuit
found support for the NLRB' s finding that “the purpose of the
franchi se agreenent was the evasion of bargaining obligations.”
Id. at 930.
This case is distinguishable fromBig Bear. Notably,
NPR and SLS did not performthe same function. NPR s core
busi ness was shi ppi ng, stevedoring, and warehousing, and in
accordance with this function, NPR enployed ILA |abor. Indeed,
the liability at issue in this case was triggered by NPR s
w thdrawal fromthe ILA fund. However, the facts do not support
an inference that NPR outsourced its logistics functions to SLS
in order to avoid its obligations to the Fund, or that SLS
exerted any control over NPR s decisions with respect to the ILA
Finally, there is no indication in the record that the
enpl oyees at NPR and SLS | acked separate identities. Although
the record indicates that NPR and SLS enpl oyees interfaced on a
daily basis, this fact is consistent wwth the nature of a client
services relationship. Moreover, although twelve former NPR
enpl oyees were hired by SLS, there is no evidence that any
enpl oyees shifted back and forth between the entities, or that
any enpl oyees at both entities were paid by the sanme source.
| nportantly, NPR had many enpl oyees that were unrelated to SLS,
and SLS had enpl oyees that did not work on NPR s account.

In view of the foregoing, the Court concludes that no
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reasonable juror could find that SLS and NPR shared centralized

control of |abor rel ations.

iii. Commbn Omership

Common ownership is satisfied where both entities share

the sane formal ownership. Operative Plasterers & Cenent Masons

Int’l Ass’'n Local 8 v. AG] Constr., LLC 2009 U S. Dist. LEXIS

64535, at *13 (D.N.J. July 24, 2009). However, formal ownership
is not a pre-requisite to finding comon ownership, and “act ual
control can be nore significant than formal ownership.” NLRB v.

Omitest Inspection Servs., 937 F.2d 112, 118 (3d G r. 1991).

Cases in both the “doubl e-breasted” and “di sgui sed conti nuance”
cont ext ® have found conmmon ownershi p where a commobn person or
entity has exercised control over both entities’ financial
operations or |abor relations. QOmitest, 937 F.2d at 121.
Courts have al so found conmon ownershi p where the rel ati onshi ps
bet ween entities evidence the sort of continuous financi al
support or transfer of resources that are not typical of arns

| ength transactions. See, e.d., NLRBv. ONeill, 965 F.2d 1522,

1530 (9th Cr. 1992).
The defendants argue that this factor cannot be

satisfied because, in addition to the fact that NPR and SLS never

“Comon ownership is a factor that courts consider in both
t he “doubl e-breasted” and “di sgui sed conti nuance” contexts. See
Stardyne, 41 F.3d at 151-52.
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shared formal ownership, the record does not support an inference
that SLS and NPR shared common financial control. |In support of
their argunent, the defendants cite to nmany of the sane facts
di scussed above in the Court’s discussion of the “interrel ated
operations” prong.“

I n opposition, the plaintiffs argue that NPR and SLS
did not operate at arns length, but rather that the entities
transferred resources to one another and provided each other with
financial support in a manner evidencing conmon ownership. The
plaintiffs advance the follow ng facts to support their argunent:
(1) SLS paid $3.7 mllion in insurance prem uns to purchase
i nsurance on NPR s behal f, but SLS never demanded rei nbur senent
and ultimtely wote off the receivables; (2) NPR paid increased
service fees to SLS at a tinme when NPR was facing financi al
di stress, but received no additional services in return; (3)
NPR participated in SLS s cash nmanagenent system %

The Court notes that it is unclear whether the

“®Nanel y, the defendants argue that NPR nmaintained its own
treasury departnent and did not participate in SLS s cash
managenent system

“"The plaintiffs also argue that NPR and SLS were both
commonly owned by Holt Sr. The plaintiffs explain that Holt Sr.
owned the Holt G oup, which in turn owmmed NPR. Wth respect to
SLS, the plaintiffs rely on the argunent advanced in their first
theory, that Holt Cargo, a conpany controlled by Holt Sr., was
the alter ego of SLS. Therefore, both NPR and SLS were owned by
Holt Sr. The Court finds this argunent to be barred by Brown.
As the Court has explained at length, the alter ego inquiry must
focus on the rel ationship between NPR and the Holt Sons
Conpani es.
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plaintiffs intend to argue based on the above facts that NPR and
SLS were commonly owned by the Holt Group and Holt Sr., or that
NPR was controlled and therefore owned by SLS. In either event,
t he anal ysis remai ns unchanged. As an initial matter, the record
is clear that NPR and SLS nmi ntai ned separate formal ownership.
Further, the Court concludes that no reasonable juror could find
that NPR and SLS shared conmon ownershi p based on financi al
control

First, the record does not support the plaintiffs’
argunent that SLS wwote off approximately $3.7 million in
i nsurance premuns that it purchased on NPR s behalf. The
plaintiffs base this argunent on portions of SLS s accounting
records, which contain entries relating to an insurance policy
hel d by NPR.  These entries, which total ed approximately $3.7
mllion between 1998 and 2001, were marked with the notation
“Adj ustment Type NR " NPR Paynents to SLS Chart, Ex. 2. A to App.
C. tothe Pls.” Opp’'n. According to the plaintiffs’ expert,
Louis R Pichini, SLS “reversed” and wote off these charges, and
NPR never paid for them

However, in their reply, the defendants submtted the
affidavit of John Janco, the current controller of Holt Logistics
Corporation and a former enployee of SLS, who expl ai ned that
t hese anounts represented a credit to NPR for insurance proceeds

received by SLS on NPR s behalf. Aff. of John Janco (“Janco
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Aff.”), Ex. 33 to Holt Sons Reply Br., 1 2-5. M. Janco
expl ai ned that these entries were part of SLS s asset accounts,
whereas if they had been invoices that were being witten off,
t hey woul d have been contained within SLS s expense accounts.
Id. § 6. At oral argunent held on Decenber 13, 2007, the
plaintiffs did not rebut this explanation or offer contrary
facts. Therefore, these accounting entries cannot support an
inference that SLS sinply transferred $3.7 million to NPR

In addition, the plaintiffs’ argunents that NPR paid
i ncreased service fees for no additional services, and that NPR
participated in SLS s cash managenent system | ack support in the
record for the same reasons di scussed above. In brief, SLS
provi ded additional services to NPR as their relationship
progressed, and by 1999 or 2000, SLS had taken over nost of NPR s
accounting functions. Mreover, the plaintiffs have advanced no
facts to support the inference that NPR participated in the cash
managenent system

In sum the record does not support an inference that

NPR and SLS shared conmmon ownership, formally or otherw se.

iv. Conmobn_Managenent

Finally, the “comon nmanagenent” factor is satisfied by
evi dence that key managenent functions at two separate entities

were perfornmed by the sane group of people. See, e.qdg., NLRB v.
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Al Bryant, Inc., 711 F.2d 543, 551 (3d Cr. 1983); Penntech

Papers v. NLRB, 706 F.2d 18, 25 (1st Cr. 1983). Courts have

| ooked to simlar factors in the “disguised continuance”

context.*® See, e.q., Trafford Distrib. Cr. v. NLRB, 478 F. 3d

172, 179-80 (3d G r. 2007).

The defendants argue that NPR and SLS nai nt ai ned
di fferent managenent and supervi sory personnel, and that the sole
overl ap between the two entities was Thomas Holt, Jr., who
repl aced Ronald Katins as president of NPR in 1999, and was al so
an owner of SLS. The defendants argue that these facts cannot
support an inference of commobn nmanagenent.

I n opposition, the plaintiffs argue that several facts
establish that SLS exerted managenent influence over NPR  First,
the client services agreenment between NPR and SLS provides that
“ISLS] will provide personnel to neet and consult with NPR
regardi ng any issue arising in connection with NPR s conti nui ng
business affairs.” In addition, Leo Holt traveled with NPR
representatives to help market NPR  The plaintiffs argue that
these two facts support the inference that Leo Holt was
responsi bl e for sales and marketing at both entities.

Moreover, the plaintiffs cite to the fact that Mrk
Cimaglia, an SLS enpl oyee, testified that he received his

instructions fromJohn Wiiteley and regarded M. Witeley as his

“8The common nmanagenent factor is comobn to both the “single
enpl oyer” and the “di sgui sed conti nuance” tests.
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boss. According to the plaintiffs, this underm nes the inference
that SLS perforned |ogistics functions for NPR based on NPR s
gui dance, and instead suggests that John Witel ey nade key
deci sions on NPR s behal f.

The plaintiffs also argue that NPR exerted nmanagenent
i nfluence over SLS. The plaintiffs point to several facts in
support of this argunent: (1) Bernard Gel man, who was the CFO of
the Holt Goup and Holt Cargo, was also the CFO of NPR and
provi ded guidance to Leo Holt; and (2) M. Gelnman provided SLS
wi th advice regarding the appropriate accounting treatnent of
several start-up loans that SLS received. Based on these facts,
the plaintiffs argue that M. Gelman participated in SLS s
managenent .

The Court concludes that the facts do not support an
i nference of common managenent. Wth respect to the clause in
the client services agreenment, the Court notes that the provision
provi des that SLS enployees will “neet and consult” with NPR
enpl oyees. The cl ause does not envision a nmanagenent or
deci sion-making role for SLS. Simlarly, with respect to Leo
Holt's role in marketing NPR, the plaintiffs’ reliance on M.
Holt’s testinony is greatly exaggerated. The plaintiffs argue
that Leo Holt advertised NPR as a “one stop shop” and devel oped a
“conprehensi ve busi ness plan” for NPR  However, these argunents

do not find support in the record. Instead, Leo Holt testified
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that he was “trying to hel p NPR devel op col | aberative [sic]
marketing ideas.” L. Holt 30(b)(6) Dep. at 85. The record
cannot support an inference that Leo Holt was responsible for
sal es and marketing at both entities.

Wth respect to Mark Cmaglia, the plaintiffs have
of fered no evidence that M. C maglia worked on NPR functions
whil e enpl oyed by SLS. Instead, the defendants cited to the
deposition of M. G maglia, who indicated: “lI was not part of the
SLS staff that handled NPR s transactions.” March 23, 2005 Dep.
of Mark Cnmaglia (“3/23/05 CGmaglia Dep.”), Ex. 32 to the Holt
Sons Reply Br., at 194. Needless to say, the fact that M.
Cmaglia - an SLS enpl oyee who did not work on NPR functions -
received instructions fromM. Witeley and regarded M. Witeley
as his boss says not hing about whether the |atter made deci sions
on NPR s behalf or acted in a managerial role.

Finally, the plaintiffs’ argunments with respect to M.
Cel man are not supported by the record. First, the record does
not support the plaintiffs’ statement that M. Gel man served as
CFO of NPR Instead, Thomas Holt, Jr. explained that M. GCel man
was the CFO of Holt Cargo and the Holt G oup, and performed CFO
i1 ke functions for NPR “[t]o a certain extent ... as it related
t o banki ng and whatnot, dealing with banks.” Septenber 3, 2003
Dep. of Thomas Holt, Jr. (“9/3/03 Holt Jr. Dep.”), Ex. 7 to App.

Ato Pls.” Opp'n, at 71-72.
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Mor eover, the record does not indicate that Leo Holt
relied on M. CGelman. Instead, Leo Holt testified that SLS s
accounting departnent, not he, relied on M. Celman’s direction
“qQuite often,” and in sonme instances “t[ook] direction fromhim?”
Leo Holt explained that this was because M. Cel man wor ked at
several conpanies within the Holt G oup, and these conpanies
formed a “major client of [SLS].” Septenber 9, 2003, Dep. of Leo
Holt (“9/9/03 L. Holt Dep.”), Ex. 3 to App. Ato the PIs.” Oup’ n,
at 349. The record does not indicate whether M. Gel man provi ded
said direction on behalf of NPR or on behalf of the other Holt
G oup conpani es at which he was enpl oyed. Even assum ng M.
Gel man provided direction to SLS s accounting departnent on
behal f of NPR, this fact would be consistent with a client
services relationship. Specifically, one would expect that a
| arge client such as NPR woul d provide direction to SLS' s
accounting departnent, in view of the fact that one of SLS s
primary roles was to handl e NPR s accounting functions.

Simlarly, the fact that M. Gel man advi sed SLS
regarding its accounting classification of certain | oans cannot
support an inference of comon nmanagenent. John Witeley's
testimony, on which the plaintiffs rely, indicates that M.
Cel man provided tax advice and suggested that SLS reclassify
certain | oans as sharehol der | oans. However, no facts suggest

that any | oans cane from NPR, or that M. Celman played a role in
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t he actual decision to make such loans. In sum M. Gelman's
relationship with SLS cannot support an inference that he
participated in its managenent.

Finally, although the plaintiffs do not advance any
argunment in this regard, the Court’s analysis is unaffected by
the fact that Thonmas Holt, Jr. was both the president of NPR and
an owner of SLS. The record is unclear on the extent to which
Thomas Holt, Jr. was involved in the managenent of SLS once he
becane president of NPR although M. Holt testified that he was
not involved in the negotiation of the client service agreenents
between the two entities. August 11, 2006, Dep. of Thomas Holt,
Jr. ("8/11/06 Holt Jr. Dep.”), Ex. 8 to App. Ato Pls.” Qop’'n, at
42-43. Even assum ng Thomas Holt, Jr. remained active at both
entities, one overlapping individual cannot support an inference
of common managenent, where the facts suggest that fundanental
deci sions at each entity were |largely nmade by internal, non-
over | appi ng personnel .

In light of the above analysis, the Court concl udes
that the undi sputed facts cannot support an inference that NPR
and SLS operated as a “single enployer.” Moreover, based on the
plaintiffs’ failure to advance any argunment connecting NPR to the
remai ning Holt Sons Conpanies - as well as the Court’s
i ndependent review of the record - the Court concludes that no

reasonabl e juror could find that NPR operated as a “single
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enpl oyer” with the remaining Holt Sons Conpanies. Accordingly,
the Holt Sons Defendants are entitled to summary judgnent under
this theory. The Court turns to the alternative common | aw alter

ego test bel ow

b. The Federal Commobn Law Test

The federal common |aw alter ego test (hereinafter the
“alter ego test”) has been referred to interchangeably as both
the “alter ego test” and the “veil-piercing test” in Third

Circuit case law. See, e.q., TIrs. of the Nat'l Elevator |nd.

Pensi on, Health Benefit and Educ. Funds v. Lutyk, 332 F.3d 188,

192-93 (3d Cir. 2003). The test is a tool of equity, whose
purpose “is to prevent an independent corporation from being used
to defeat the ends of justice, to perpetrate fraud, to acconplish

a crine, or otherwise to evade the law.” Bd. of Trs. of

Teansters Local 863 Pension Fund v. Foodtown, Inc., 296 F.3d 164

(3d Cr. 2002). \Where applicable, the doctrine permts a court
to disregard the corporate formand inpose liability on the
“person or entity controlling the corporation.” Lutyk, 332 F. 3d
at 192 (citations omtted).

In determ ning whether to disregard the corporate form
the Court of Appeals for the Third Grcuit has considered the
follow ng factors, which derive fromthe Court of Appeals’

decision in United States v. Pisani, 646 F.2d 83 (3d Cr. 1981):
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gross undercapitalization, failure to observe
corporate formalities, nonpaynent of dividends,

i nsol vency of debtor corporation, siphoning of
funds fromthe debtor corporation by the dom nant
st ockhol der, nonfunctioning of officers and
directors, absence of corporate records, and

whet her the corporation is nmerely a facade for the
operations of the dom nant stockhol der.

Lutyk, 332 F.3d at 194 (quoting Pearson v. Conponent Tech. Corp.

247 F.3d 471 (3d Gr. 2001)). Moreover, although proof of actua
fraud is not a pre-requisite, the situation nust present an

el enent of injustice or fundanmental unfairness, and alter ego
status nust be established by clear and convi nci ng evidence. 1d.

The above factors do not forma rigid test;

i nstead, the essence of the inquiry is “whether the debtor
corporation is little nore than a legal fiction.” |1d.
Nonet hel ess, the test has been described as “notoriously
difficult for plaintiffs to neet.” Pearson, 247 F.3d at 485.
Where plaintiffs seek to show that two corporations are alter
egos of each other, the “plaintiffs nust essentially denonstrate
that in all aspects of the business, the two corporations
actually functioned as a single entity.” 1d.

Third Circuit case law is not clear on whether the
alter ego test should be applied to the present action. The test
has nost frequently been applied by the Court of Appeals in the
context of traditional veil piercing clainms, where a plaintiff
seeks to inpose indirect liability on a person or entity

controlling a corporation. In Lutyk, for exanple, the Court of
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Appeal s revi ewed whether the alter ego test had been correctly
applied to inpose indirect liability for unpaid ERI SA
contributions on the president and sol e sharehol der of a
corporation.? 332 F.3d at 191-92. Relatedly, the Court of
Appeal s in Pearson explained that the alter ego test is often
applied to inpose a subsidiary’s liabilities on its corporate
parent. Pearson, 247 F.3d at 485.

In the present case, however, the entities in question
are related corporations, rather than parent and subsidiary.
Moreover, the plaintiffs seek to inpose direct, rather than
indirect, withdrawal liability on the Holt Sons Conpanies.
Nonet hel ess, case | aw suggests that the alter ego test may be
appropriate in such a scenario. |In Foodtown, the Court of
Appeal s revi ewed whether the plaintiff had stated a claimfor
MPPAA withdrawal liability against related corporations, on the
basis that the corporations were alter egos of a bankrupt entity.
In its analysis, the Court applied an alter ego test simlar to
the one enployed in Lutyk and concluded that the plaintiff had
stated a claimfor alter ego liability. Foodtown, 296 F.3d at
172-73.

However, Foodtown does not settle the issue, because

“I'n Lutyk, the separate question of whether veil piercing
and alter ego clains are avail abl e under ERI SA and t he MPPAA was
not raised on appeal, and was therefore not addressed by the
Court. Lutyk, 332 F.3d at 192. This Court in Brown concl uded
that such clains are available to a limted extent, as discussed
above.
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neither the availability of alter ego clains under the MPPAA, nor
the question of the appropriate test to be applied, was raised

before the Court on appeal. See Brown v. Astro Holdings, Inc.,

385 F. Supp. 2d 519, 530 (E.D. Pa. 2005) (noting that appellate
briefs in Foodtown did not rai se above questions). Nbreover,
Foodt own applied New Jersey veil piercing factors, rather than
the substantively identical federal conmon |aw factors

articulated in Lutyk. Foodt own, 296 F.3d at 171.

Because of the anmbiguity in the case law, the Court is
hesitant to conclude that the federal commobn |aw alter ego test,
rather than the “single enployer” test, should be applied to this
action. However, the Court will not resolve this issue, because
it concludes that the outcone is the same under both tests. The
Court’s analysis with respect to the alter ego test, as
articulated in Lutyk, is below. Because of the uncertainty
surrounding this issue, the Court will apply a preponderance of
t he evidence, rather than a clear and convincing, standard.

Before applying the alter ego test, the Court notes
that the plaintiffs have advanced no argunent with respect to
this test in the context of their alter ego theory. Instead, the
plaintiffs assune that it does not apply, and devote their brief
to arguing for the applicability of the “single enployer” test.
As a consequence, the plaintiffs have not addressed the nerits of

the Holt Sons Defendants’ notion as it relates to the alter ego
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test.® Nonetheless, the Court has attenpted to give the
plaintiffs the benefit of the doubt, and has independently
reviewed the record in order to resolve this issue. Based on the
Court’s review of the record, it concludes that no reasonabl e

juror could find that NPR and SLS were alter egos.

i G oss Undercapitalization

To determ ne whether a corporation was grossly
undercapitalized, courts |ook to whether a corporation’s initial
capitalization was adequate for its purposes. Lutyk, 332 F. 3d at
197. This factor cannot be established solely by evidence that a
corporation maintained a shortage of capital or becane insolvent.
I nstead, courts inquire into this factor to determ ne whether a
corporation’s initial capitalization supports an inference that
the entity was established “to defraud its creditors” or for sone
“ot her inproper purpose such as avoiding the risks known to be
attendant to a type of business.” |d.

Wth respect to SLS, the plaintiffs argue at different
points in their brief that the entity was undercapitalized
because the Holt Sons could not recall whether or to what extent

the conpany was initially capitalized, and admtted that any

S°Al t hough the plaintiffs have nade argunents with respect
to the Lutyk factors, those argunents arise in the context of the
plaintiffs” veil piercing clainms against the individual Holt
Sons. The Court will discuss those argunents that are equally
applicable to the alter ego inquiry bel ow.
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capitalization woul d have been nodest in view of SLS s limted
capital needs. Moreover, the plaintiffs cite to the fact that
much of SLS' s initial funding came in the formof a $1, 277,000
advance from Holt Car go.

The record does not support an inference that either
SLS or NPR was grossly undercapitalized. Wth respect to SLS,
the plaintiffs have not identified - and the Court has not found
- any facts in the record indicating what |evel of capital an
entity of SLS' s size would require. Simlarly, there is no
evidence that SLS | acked adequate capital for its business
pur poses at, or subsequent to, its formation. The fact that SLS
may have had |imted capital does not necessarily nmean that it
had insufficient capital. Mreover, SLS s receipt of a loan from
Holt Cargo is irrelevant to the question of whether NPR and SLS
were alter egos. Nothing in the record suggests that SLS
received |l oans from or was otherw se capitalized by, NPR 3

The plaintiffs have advanced no argunents or anal ysis
wWith respect to the capitalization of NPR In addition, the
Court has conducted its own review of the record and has found no
evi dence regarding NPR s capitalization, or whether it was
adequate for NPR s purposes at the tinme of its formation.

Therefore, on the basis of the record, no reasonabl e

juror could conclude that either NPR or SLS was grossly

°1't bears nentioning that SLS was forned three years before
the Holt Group acquired NPR in 1997
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undercapitalized. See Lutyk, 332 F.3d at 197 (finding
insufficient evidence of gross undercapitalization where record
contai ned no evidence as to |level of capital required for

simlarly situated entities).

ii. Corporate Formalities and Records

A dearth of corporate formalities and records may be
evi denced by a lack of formal docunentation, such as accounting
| edgers or tax returns; the comm ngling of funds, assets and
personnel between entities; and a | ack of a separate managenent
structure between entities, anong other factors. See, e.q.
Lutyk, 332 F.3d at 195-96; Foodtown, 296 F.3d at 172.

The record does not support an inference that NPR and
SLS failed to observe corporate formalities or to maintain
corporate records. Each entity maintained | argely independent
managenent, personnel and assets. The record is also replete
w th substantive accounting docunments detailing many of the
transactions between the two entities.® Mreover, no facts
suggest that SLS and NPR comm ngled funds. As the Court has
di scussed at length, the plaintiffs’ argunents that SLS and NPR

transferred resources to one another for no considerati on do not

*2The plaintiffs focus on accounting irregularities with
respect to advances between SLS and other Holt-related entities
that are not NPR  Such argunents are irrelevant to the question
of whether NPR and SLS were alter egos.
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find support in the record.®

Finally, the discrepancy between the client services
agreenents and the actual services that SLS provi ded does not
support an inference that NPR and SLS di sregarded the corporate
form This is not an instance where two entities provided
services for one another w thout contract and w t hout
conpensation. The fact that the agreenents did not match reality
may suggest that the entities were not as thorough in their
deal i ngs as woul d be expected. However, these facts do not
support the inference that NPR and SLS “failed to maintain forma

barriers.” See Foodtown, 296 F.3d at 172.

i1i. Non-Paynment of Dividends and
Non- Functi oning of Corporate Oficers

In cl osely-held corporations such as NPR and SLS, the
failure to pay dividends and the non-functionality of corporate

officers, directors and sharehol ders “are not unusual,” and are
therefore “not a strong factor in favor of piercing the corporate
veil.” Lutyk, 332 F.3d at 196.

Whet her NPR or SLS paid dividends is not clear fromthe

record, and neither party addresses this point. Wth respect to

t he non-functioning of corporate officers, the Court’s analysis

3Specifically, the plaintiffs’ argunments relate to the cash
managenent system and the paynent history between NPR and SLS.
For substantively the sane reasons discussed in the context of
the “single enployer” test, the Court concludes that the record
does not support the plaintiffs’ argunents.
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on this point mrrors its discussion of the “common managenent”
factor of the “single enployer” test.®> |In brief, the record
i ndi cates that NPR and SLS nmuai ntai ned | argely i ndependent
corporate officers, and the entities did not exert nmanagenent
i nfl uence over one anot her.

The sol e overlap between the entities was Thomas Hol t,
Jr., who was an owner of SLS and served as president of NPR for
sone time. However, Thomas Holt, Jr.’s overlapping role is
insufficient to support an inference of non-functioning officers,
in view of the facts suggesting that fundanmental decisions at

each entity were made by internal, non-overl appi ng personnel .

iv. Insolvency of the Debtor Corporation and
Si phoni ng of Funds

Because i nsol vency, w thout nore, cannot satisfy the
alter ego test, insolvency is often considered in conjunction
wi th whet her a dom nant stockhol der has siphoned funds from a

failing corporation. See, e.q., Lutyk, 332 F.3d at 195 (citing

United States v. Pisani, 646 F.2d 83, 88 (3d Cr. 1981)). Courts

have found siphoni ng of funds where a dom nant stockhol der
directly withdraws funds froma declining entity, or causes the

entity to repay stockhol der |oans while creditors remain unpaid.

4The plaintiffs advance nany of the sane argunents
di scussed above, with particular enphasis on the fact that the
Holt-related entities “abdi cated” managenent responsibility to
John Wi t el ey.
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See, e.q., Lutyk, 332 F.3d at 195.

No reasonabl e juror could conclude that NPR s funds
were inproperly diverted to SLS during NPR s financial troubles.
The plaintiffs’ principal argunent is that SLS repaid certain
outstanding | oans to other Holt Sons Conpanies, rather than to
Holt Cargo and Orchard HIl, during NPR s financial difficulty.
Had SLS repaid its loans to Holt Cargo and Orchard Hill - both of
which were entities within NPR s controlled group - those funds
woul d have been available to help cover NPR s w thdrawal
liability.

The record does not indicate that O chard H Il or Holt
Cargo, nuch less NPR, had any involvenent in SLS s decision to
repay these loans. Instead, the Court finds the facts to be too
attenuated to support an inference that NPR s funds were

i nproperly diverted.

V. Facade for the QOperations of the
Dom nant St ockhol der

The record also fails to support an inference that
either NPR or SLS operated as a nere “shanf or “legal fiction”
for the other, or that the corporate formwas mani pul ated so as
to defraud creditors. As explained by the Pearson court, the
alter ego test requires a showing that “in all aspects of the
busi ness, the two corporations actually functioned as a single

entity and should be treated as such.” Pearson, 247 F.3d at 485.
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On this point, the record is clear that each entity maintained a
di stinct business purpose and served different custoners.

Al t hough an outsourcing relationship by definition involves a
transfer of certain functions, no reasonable juror could concl ude

on that basis that either entity becanme a nere legal fiction.

Vi . | njustice or Fundanental Unfairness

Finally, the alter ego test requires that the situation
“present an el enment of injustice or fundanental unfairness,” but
a conbi nation of the above factors can be sufficient to satisfy
this showi ng. Lutyk, 332 F.3d at 198; Pisani, 646 F.2d at 88.
Because none of the above factors favors di sregarding the
corporate form they do not conbine to denonstrate fundanental
unf ai r ness.

Further, beyond these factors, the Court concludes that
this is not a case where injustice will result if the corporate
formis respected. As the Court has discussed throughout this
menor andum the record indicates that NPR and SLS were nore than
mere divisions of a fictitiously fractionalized entity; they were
entities with separate identities and business purposes. There
are no facts supporting an inference that either entity engaged
in inequitable conduct with an eye to defrauding creditors or the
| LA Fund in particular.

It bears repeating that the wthdrawal liability that
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spawned this case arose fromboth the PRVSA's and NPR s use of

| LA | abor. However, neither SLS nor the remaining Holt Sons
Conpani es ever enployed ILA | abor, served as parties to any

col | ective bargaining agreenents with respect to I LA | abor, or
exerted influence over the use of said labor. Taking a holistic
view of this case, the Court is convinced that no fundanenta
unfairness or injustice will result froma conclusion that NPR
and SLS were not alter egos.

Simlarly, the record contains no facts that would
support a finding of alter ego status between NPR and the
remai ni ng Holt Sons Conpani es, a point to which neither side
devotes significant analysis. The Holt Sons Defendants are thus

entitled to sunmary judgnent on the plaintiffs’ alter ego clains.

C. Plaintiffs’ Veil Piercing Theories

The plaintiffs argue that the Court should pierce the
corporate veil of SLS and hold the Holt Sons individually
responsible for NPR s withdrawal liability. As this Court
explained in Brown, veil piercing clains are avail able under the
MPPAA to inpose indirect liability on individual owners of a

corporation for an underlying ERI SA violation. Brown v. Astro

Hol dings, Inc., 385 F. Supp. 2d 519, 534 (E.D. Pa. 2005).

However, because the plaintiffs cannot establish that the Holt

Sons Conpanies were alter egos of NPR, it follows that the
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plaintiffs cannot establish that the Holt Sons Conpanies
commtted an underlying ERI SA violation that would justify
piercing the corporate veil. As a consequence, the Court wll
grant summary judgnent to the Holt Sons Defendants on the

plaintiffs’ veil piercing theories.

D. Plaintiffs' Oiginal “Controlled G oup” Theory

The plaintiffs continue to advance the “controlled
group” theory of liability fromtheir original conplaint, and
argue that the Holt Sons Conpanies are statutorily liable for
NPR s wi t hdrawal because they were nenbers of NPR s controlled
group pursuant to 29 U. S.C. 8§ 1301(b)(1). The regul ations
interpreting “comon control” establish a brightline test based
purely on stock ownership. See 26 CF. R 8§ 1.414(c)-2; see also

United States v. Vogel Fertilizer Co., 455 U. S. 16 (1982);°>

Pearson v. Conponent Technol ogy Corp., 247 F.3d 471, 488 n.5 (3d

Cr. 2001). This brightline test was intended to repl ace the
“subj ective, case-by-case analysis that had previously

prevailed.” Vogel, 455 U. S. at 35. In this case, the record is

I n Vogel, the Suprene Court analyzed the statutory
definition of “common control” set forth in 26 U S.C. 8§
1563(a)(2). Although 8§ 1563(a)(2) defines “common control” for
tax rather than ERI SA purposes, the definitions contained therein
are substantively identical to those set forthin 26 CF.R 8§
1.414(c)-2. Moreover, courts have treated these provisions
i nterchangeably. See IUE AFL-CI O Pension Fund v. Barker &
Wllianson, Inc., 788 F.2d 118, 123 (3d G r. 1986) (analyzing
exi stence of common control for MPPAA purposes by reference to
§ 1563(a)(2)).

89



clear that NPR and the Holt Sons Conpani es did not share conmon
stock ownership at any relevant tine period. Further, nothing in
the record suggests that this case falls within the six scenarios
where constructive ownership will be recogni zed based on stock
attribution rules. See 26 U.S.C. § 1563(e); Barker, 788 F.2d at
123. Because NPR and the Holt Sons Conpani es were not part of
the same controlled group, the Holt Sons Defendants are entitled
to sunmary judgnent on this theory.

Finally, the plaintiffs advance an alternative theory
based on ERI SA “avoi dance” liability pursuant to 29 U. S.C
8§ 1392(c). The plaintiffs argue that two of the Holt Sons
Conpani es, Express Equi pnent Rental ("“Express”) and d oucester
Marine Termnal (“GVI), would have been part of NPR s controlled
group but for shamtransactions. The plaintiffs contend that
Holt Sr. was the real owner of each of these entities, and he
orchestrated shamtransactions by which the entities were
transferred to Del aware Avenue Enterprises (“Del”), another Holt
Sons Conmpany, during NPR s financial difficulty.

The plaintiffs’ “avoidance” claimis not properly
before the Court. Specifically, the plaintiffs did not assert an
avoi dance cl ai munder under 29 U . S.C. 8§ 1392(c) in their anmended
conplaint. Instead, the plaintiffs raised this claimfor the
first tinme in their opposition to the Holt Sons Defendants’

nmotion for summary judgnent. Nonethel ess, even if the claimwere
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properly before the Court, the claimwould face the sane
obstacles as the plaintiffs’ “controlled group” argunent.
Specifically, the plaintiffs concede that neither Express nor GMI
was ever formally owned by Holt Sr. Instead, the plaintiffs
argue that Holt Sr. exerted effective control over each of these
entities and thereby becane their true owner. However, entities
becone part of a controlled group based on common st ock
ownership, not effective control. As a consequence, neither
Express nor GMI was ever within NPR s control |l ed group, and the
plaintiffs cannot prevail on a claimunder 8 1392(c).

Because the Court will grant summary judgnent to the
Holt Sons Defendants on the plaintiffs’ controlled group and
avoi dance clains, it follows that the plaintiffs’ derivative vei

pi ercing clains nust also fail.?>®

E. Concl usi on
In view of the foregoing analysis, the Court will grant
the Holt Sons Defendants’ notion for summary judgnment in its
entirety. The Court will also deny the plaintiffs’ request for
addi tional discovery contained in their Rule 56(f) affidavit,
because the Court concludes that the plaintiffs have had anple

opportunity to conduct discovery in this matter, including the

°The plaintiffs contend that the Court should pierce the
corporate veils of Express, GVl and Del and hold the individual
Holt Sons |i abl e.
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chance to conduct discovery on clains that were not asserted in
the plaintiffs’ original conplaint. The Court concludes that
addi tional discovery at this juncture would be duplicative and
woul d unnecessarily prolong this action.

An appropriate order shall issue separately.

92



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GOVERNMVENT DEVELOPMENT BANK Cl VIL ACTI ON
FOR PUERTO RI CO, et al. :

V.

HOLT MARI NE TERM NAL, | NC., :
et al. ) NO. 02-7825

ORDER
AND NOW this 24th day of March, 2011, upon
consideration of the Mdtion for Sunmary Judgnent of defendants
Broad and Washi ngt on Cor poration, Del aware Avenue Enterprises,
Inc., doucester Marine Termnal, Inc., Express Equi pnment Renta
Co., QAE, Inc., Portside Refrigerated Services, Inc., The
Tangl ef oot Corporation, Essex Enterprises, Inc., SLS Services,
Inc., Holt Oversight & Logistical Technol ogies, Inc., Thonas
Holt, Jr., Leo Holt and M chael Holt (Docket No. 135); the
opposition, reply, and supplenental briefs thereto; and after
oral argument held on Decenber 13, 2007, IT IS HEREBY ORDERED
for the reasons stated in a nenorandum of |aw bearing today’s
date, that the notion is GRANTED. Judgnment is hereby ENTERED f or
t he above-naned defendants and against the plaintiffs. ITIS
FURTHER ORDERED t hat the above-nanmed defendants’ Mdtion to
Precl ude Expert Testinony of Louis R Pichini (Docket No. 136) is
DENI ED AS MOOT.
BY THE COURT:

/s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.




