IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVES W SWAYNE, )
) Gvil Action
Plaintiff ) No. 10-cv-03969
)
VS. )
)
MOUNT JOY W RE CORPORATI ON, )
)
Def endant )
* * *

APPEARANCES:

STEPHANI E CARFLEY, ESQUI RE
On behal f of Def endant

M CHELLE E. GOLDSTEI N, ESQUI RE
On behal f of Plaintiff

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on defendant’s Mdtion
to Dism ss Conplaint Pursuant to Federal Rule of Cvil Procedure
12(b) (6), which nmotion was filed August 17, 2010. Plaintiff’s
Qpposition to Defendant’s Motion to Dismss Plaintiff’s Conpl aint
Pursuant to Rule 12(b)(6) of the Federal Rules of Ci vil Procedure
was filed Septenber 15, 2010.

On Novenber 19, 2010, Defendant’s Reply to Plaintiff’s
Qpposition to Defendant’s Motion to Dismss Conplaint Pursuant to

Rul e 12(b)(6) of the Federal Rules of Cvil Procedure was filed



with | eave of court. For the follow ng reasons, | grant the
nmotion in part, deny it in part, and dismss it in part as noot.

Specifically, regarding Count I, | grant the notion to
the extent it seeks dism ssal of plaintiff’s defamati on claim as
untinely, and Count | is dism ssed without prejudice for
plaintiff to re-plead his defamation claimin accordance with
this Opinion. To the extent the notion seeks dism ssal of Count
| for failure to state a claimfor defamati on under Pennsyl vani a
law, the notion is dismssed as noot.

| grant the notion to the extent it seeks dism ssal of
Count 11, and Count 11 is dismssed with prejudice.

Finally, | deny the notion to the extent it seeks
di sm ssal of Count I11.

JURI SDI CT1 ON

Jurisdiction in this case is based upon federal
guestion jurisdiction pursuant to 28 U S.C. § 1331.
VENUE
Venue is proper pursuant to 28 U . S.C. § 1391(b) because
the events giving rise to plaintiff’s clains allegedly occurred
in Lancaster County, Pennsylvania, which is within this judicial
district.

PROCEDURAL HI STORY

Plaintiff James W Swayne initiated this action on

July 7, 2010 by filing a three-count civil Conplaint against his



enpl oyer, defendant Mount Joy Wre Corporation, in the Court of
Common Pl eas of Lancaster County, Pennsylvania. The Conpl ai nt
arises fromthe prior termnation of plaintiff’s enploynent, and
all eges clains for defamation (Count |1), m suse of |egal
procedure (Count 11),! and breach of contract (Count 111).

Def endant tinely renmoved the matter to this court by
Noti ce of Renoval filed August 10, 2010, and filed the within
nmotion to dism ss on August 17, 2010. Plaintiff responded in
opposition on Septenber 15, 2010. Defendant filed its reply
brief on Novenber 19, 2010 with | eave of court.

Hence this Opi nion.

STANDARD OF REVI EW

A claimmay be dism ssed under Federal Rule of Cvil
Procedure 12(b)(6) for "failure to state a clai mupon which
relief can be granted.” Fed.R Cv.P. 12(b)(6). A 12(b)(6)
notion requires the court to exam ne the sufficiency of the

conplaint. Conley v. Gbson, 355 U S. 41, 45, 78 S.Ct. 99, 102,

2 L.Ed. 2d 80, 84 (1957) (abrogated in other respects by

Bell Atlantic Corporation v. Twonbly, 550 U. S. 544,

127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)). GCenerally, in ruling on

! Regardi ng Count 11, defendant’s motion to dism ss contends that
Pennsyl vani a | aw does not recogni ze a cause of action for “m suse of |egal
procedure” and presunmes that plaintiff intends to assert a claimfor abuse of
process. In his response in opposition, plaintiff “concede[s] to referring to
this cause of action under the |abel of Abuse of Process for the duration of
t hese proceedings.” (Plaintiff’s response at 2 n.1.) Therefore, in this
pinion | will refer to Count Il as a claimfor abuse of process.
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a notion to dismss, the court relies on the conplaint, attached
exhibits, and matters of public record, including other judicial

proceedi ngs. Sands v. MCormck, 502 F.3d 263, 268 (3d. Cr

2008) .

Except as provided in Federal Rule of G vil
Procedure 9, a conplaint is sufficient if it conplies with
Rule 8(a)(2), which requires "a short and plain statenent of the
cl ai m showi ng that the pleader is entitled to relief.”
Fed. R Cv.P. 8(a)(2). Rule 8(a)(2) “[does] not require
hei ght ened fact pleading of specifics, but only enough facts to
state a claimto relief that is plausible on its face.” Twonbly,
550 U.S. at 570, 127 S.Ct. at 1974, 167 L.Ed.2d at 949.°2

In determ ning whether a plaintiff’'s conplaint is
sufficient, the court nust “accept all factual allegations as
true, construe the conplaint in the Iight nost favorable to the
plaintiff, and determ ne whether, under any reasonabl e reading,

the plaintiff may be entitled to relief.” Fower, 578 F.3d

2 The Suprene Court’s Qpinion in Ashcroft v. Igbal, _ US _ ,
129 S. Ct. 1937, 1953, 173 L.Ed.2d 868, 887 (2009), states clearly that the
“facial plausibility” pleading standard set forth in Twonbly applies to all
civil suits in the federal courts. Fower v. UPMC Shadyside, 578 F.3d 203,
210 (3d Cir. 2009). This showing of facial plausibility then “allows the
court to draw the reasonable inference that the defendant is liable for the
m sconduct alleged,” and that the plaintiff is entitled to relief. Fow er,
578 F.3d at 210 (quoting lgbal, _  US at _ , 129 S.C. at 1949,
173 L.Ed.2d at 884). As the Suprene Court explained in lIgbal, “[t]he
plausibility standard is not akin to a ‘probability requirenent,’ but it asks
for nore than a sheer possibility that the defendant acted unlawfully.”
Igbal, _  US at _ , 129 S.Ct. at 1949, 173 L.Ed.2d at 884.
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at 210 (citing Phillips v. County of Allegheny, 515 F.3d 224, 233

(3d Gir. 2008)).

Al t hough “concl usory or bare-bones allegations wll
[not] survive a notion to dismss,” Fower, 578 F.3d at 210, “a
conplaint may not be dism ssed nmerely because it appears unlikely
that the plaintiff can prove those facts or will ultimtely
prevail on the nmerits.” Phillips, 515 F.3d at 231. Nonet hel ess,
to survive a 12(b)(6) notion, the conplaint nust provide “enough
facts to raise a reasonabl e expectation that discovery wll
reveal evidence of the necessary elenent[s].” [d. (quoting
Twonbly, 550 U. S. at 556, 127 S.Ct. at 1965, 167 L.Ed.2d at 940)
(internal quotations omtted).

The court is required to conduct a two-part analysis
when considering a Rule 12(b)(6) notion. First, the factual
matters averred in the conplaint, and any attached exhibits,
shoul d be separated from |l egal conclusions asserted therein.

Fow er, 578 F.3d at 210. Any facts pled nust be taken as true,

and any | egal conclusions asserted may be di sregarded.

Id. at 210-211. Second, the court mnust determ ne whet her those

factual matters averred are sufficient to show that the plaintiff

has a “plausible claimfor relief.” [d. at 211 (quoting lgbal,

_U.S at _, 129 S.Ct. at 1950, 178 L.Ed.2d at 884).
Utimately, this two-part analysis is “context-

specific” and requires the court to draw on “its judicial



experience and comon sense” to determne if the facts pled in

t he conpl ai nt have “nudged [plaintiff’s] clains” over the |ine

from*®“[merely] conceivable [or possible] to plausible.” |Igbal,
_uUsSs at |, 129 S.Ct. at 1949-1950, 178 L.Ed.2d at 884-885.

A wel | - pl eaded conpl ai nt may not be di sm ssed sinply because “it
strikes a savvy judge that actual proof of those facts is
i nprobabl e, and that a recovery is very renote and unlikely.”
Twonbly, 550 U. S. at 556, 127 S.Ct. at 1965, 167 L.Ed.2d
at 940-941.

FACTS

Based upon the avernents in plaintiff’s Conpl aint,
which | must accept as true under the foregoing standard of
review, the pertinent facts are as foll ows.

Plaintiff is enployed by defendant Munt Joy Wre
Corporation (“Munt Joy”), and was previously enployed by Munt
Joy from June 1996 t hrough Septenber 2007. From about Cctober 1,
2005 forward, plaintiff was a nenber of Local Lodge WA#1,
District 98 of the International Association of Muchinists and
Aer ospace Wrkers (“Union”). The Union and Mount Joy are
contractual ly bound under a coll ective bargai ni ng agreenent
(“CBA").

On April 16, 2007, a honenmade bonb nmade of |ine, water,
and a plastic bottle was set off during the third shift on Munt

Joy property (“linme bonb incident”). Shortly after the |inme bonb



i nci dent, Anthony Hollingsworth, a Mount Joy enpl oyee, allegedly
was confronted by plaintiff at Beanie’ s Bar in Munt Joy,
Pennsylvania. During this alleged confrontation, M.

Hol i ngsworth clains that plaintiff admtted he was the

i ndi vi dual responsible for the |inme bonb incident.

On April 17, 2007, defendant Mount Joy contacted | ocal
| aw enforcenent officials to investigate the |linme bonb incident.
During the course of the police investigation (fromApril 17,
2007 through June 18, 2007), plaintiff was not formally
gquestioned by police, and he did not provide any statenents to
Mount Joy regarding the |inme bonb incident. There are no eye
w tnesses to plaintiff’s alleged involvenent wwth the Iinme bonb
i nci dent.

The police investigation of the |ime bonb incident
resulted in crimnal charges against plaintiff issued on July 5,
2007. On July 16, 2007, M. Hollingsworth reported to Mount Joy
managenent that plaintiff had allegedly threatened himat a bar
out si de of work hours, and off Mount Joy property.

On August 15, 2007, an additional crimnal charge
against plaintiff was issued in connection with the |linme bonb
incident. Plaintiff did not plead guilty to any of the crim nal
charges on Septenber 5, 2007, the date of his prelimnary

heari ng.



On Septenber 7, 2007, defendant issued a witten, five-
day suspension to plaintiff based on the |ine bonb incident.
Mount Joy alleged that plaintiff did the follow ng: (a) provided
fal se statenents to defendant and the police;
(b) threatened and harassed M. Hollingsworth; and (c) plead
guilty to two m sdeneanors and intimdation of a wtness.

Mount Joy al so accused plaintiff of violating conpany
Rul es of Conduct by allegedly doing the follow ng: (a) attenpting
bodily injury to another enployee on conpany property; (b) making
fal se statenments concerning an enpl oyee and the enpl oyer during
the course of an investigation; and (c) violating health and
safety rules. On Septenber 11, 2007, defendant issued a letter
to plaintiff, indicating that defendant was term nating
plaintiff’s enpl oynent effective Septenber 13, 2007.

At the tinme of the termnation of plaintiff’s
enpl oynent, all evidence against plaintiff originated solely from
his all eged confession, wthout w tnesses, to another Munt Joy
enpl oyee at a bar after work hours. On March 12, 2009, al
crimnal charges against plaintiff regarding the |inme bonb
i ncident were dism ssed by a Conmmobnweal th assistant district
attorney because of evidentiary issues.

I n accordance with the CBA between the Union and Munt
Joy, plaintiff filed a grievance contesting his termnation from

enpl oynent. H's grievance was fully supported by the Union, and



the Uni on appealed plaintiff’s grievance to arbitration pursuant
to the CBA

Arbitration hearings were conducted before an Anerican
Arbitration Association arbitrator on Decenber 14, 2009 and
January 6, 2010. The arbitrator heard evidence and testinony
fromboth parties, and received briefs from both sides before
maki ng a final disposition.

On March 9, 2010, the arbitrator concluded that
defendant’s term nation of plaintiff’s enploynent was too severe,
and ordered that plaintiff be reinstated as a Mount Joy enpl oyee
as soon as possible. Plaintiff returned to work for defendant on
March 21, 2010.

Plaintiff did not receive unenpl oynent conpensation or
regul ar wages during his two-and-a-half year suspension from
enpl oynent with defendant. At all material tines, fromthe tinme
hi s enpl oynent was term nated in Septenber 2007 through his
reinstatenment in March 2010, plaintiff was ready, wlling, and
able to work.

The termnation of plaintiff’s enploynent caused himto
endure severe financial hardship. As a direct result of
def endant’ s conduct, plaintiff suffered financial ruin and nental
angui sh, and will continue to endure such to his detrinment and

loss until he is able to rebuild his finances.



CONTENTI ONS OF THE PARTI ES

Cont enti ons of Def endant

Def endant contends that plaintiff’s Conplaint should be
dismssed inits entirety because Counts | and Il have been filed
outside the applicable statute of limtations, and because Counts
| and 11l are preenpted by federal |aw and barred by the doctrine
of collateral estoppel. Therefore, defendant contends all three
counts fail to state a claimupon which relief can be granted.

Def endant al so contends that the clains have been brought in bad
faith,.

Def endant asserts that in considering its notion to
dism ss, | may consider three docunents which are not attached to
the Conplaint, but which are attached to defendant’s notion.
Specifically, defendant avers that plaintiff’'s clainms rely on the
CBA; the Septenber 7, 2007 letter suspending plaintiff’s
enpl oynent (“suspension letter”); and the arbitrator’s award and
decision regarding plaintiff’s grievance. Defendant contends
t hat because these docunents are essential to plaintiff’s clains,
| may properly review themas part of the notion to dismss
w thout treating it as a notion for summary judgnent.

Regardi ng Count |, defendant contends that plaintiff’s
def amati on cl ai m shoul d be dism ssed for three reasons. First,
def endant avers that the claimis tine-barred. Specifically,

def endant contends that Count | arises only fromthe publication
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of the Septenber 7, 2007 suspension letter, and that under
Pennsylvania | aw, the statute of limtations on a defamation
action is one year. Therefore, defendant contends that
plaintiff’s tinme to bring such a claimexpired on Septenber 8,
2008. Because this action was not filed until July 7, 2010,
def endant contends that Count | should be dism ssed as tine-
barr ed.

Second, defendant asserts that Count | is preenpted by
federal law, and therefore plaintiff cannot state a state-I|aw
claimfor defamation. Specifically, defendant contends that
because the allegedly defamatory statenents in the suspension
were made in the course of the grievance process, they are
governed by the federal Labor Managenent Rel ations Act (“LMRA")
whi ch authori zes federal courts to fashion a body of federal |aw
for the enforcenent of collective bargaini ng agreenents.

Def endant contends that in this case, the disciplinary
process for m sconduct is clearly governed by the CBA
Therefore, defendant avers that plaintiff’s state-|aw defamation
claimis preenpted by the LMRA and nust be di sm ssed.

Third, defendant contends that even if Count | were not
tinme-barred or preenpted, it should be dismssed for failure to
state a clai mbecause plaintiff has not pled that defendant
abused a “conditionally privileged occasion” as required by

Pennsyl vania |law. Specifically, defendant avers that the
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suspension letter was a privileged communi cati on, and that an
enpl oyer has an absolute privilege to publish allegedly
defamatory statenents in notices of enployee term nation

Def endant argues that because such a publication conmunicated to
plaintiff and rel evant supervisory personnel is not capable of
defamatory neaning, Count | fails to state a clai mupon which
relief can be granted.

Regardi ng Count |1, defendant contends that it, too, is
barred by the applicable statute of Iimtations. Specifically,
def endant contends that the abuse of process claimin Count Il is
subject to a two-year |imtations period. The claimarises from
def endant’ s al | eged purposeful manipul ati on of the police
investigation of the linme bonb incident. Defendant contends that
because that investigation took place fromApril 17, 2007 through
June 18, 2007 and resulted in crimnal charges being filed
agai nst defendant on July 5, 2007, plaintiff’s abuse of process
claimis nore than a year |late and should be dism ssed as timne-
barr ed.

Def endant al so asserts that Count Il fails to state a
claimfor abuse of process because defendant relinquished its
investigation of the linme bonb incident to the police, who filed
crimnal charges against plaintiff as a result of their
i ndependent investigation. Therefore, defendant avers that

plaintiff cannot establish the first elenent of a prima facie
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case for abuse of process, that is, that defendant used a | egal
process against plaintiff.

Mor eover, defendant asserts that plaintiff cannot
establish the second el enent of an abuse of process claim
Specifically, defendant avers that, to the extent defendant used
any | egal process against plaintiff, plaintiff has failed to
pl ead any facts which show that defendant had any bad i ntentions
i n doing so.

Finally, defendant contends that the breach of contract
claimin Count |1l is preenpted by the federal Labor Managenent
Rel ations Act, and that the dispute is governed by the CBA
Def endant avers that plaintiff is limted to the nethod of
di spute chosen by the parties in the CBA (final and bindi ng
arbitration), which plaintiff did not appeal.

Simlarly, defendant avers that plaintiff is
collaterally estopped from pursuing Count Il because he is
merely re-litigating the i ssues which were before the arbitrator,
who issued a final judgnent on the nerits. Defendant contends
that plaintiff may not re-litigate those issues because the
i ssues and parties are identical, and because plaintiff had a
full and fair opportunity to litigate the issues before the
arbitrator.

Accordi ngly, defendant seeks di sm ssal of the Conplaint

inits entirety.
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Contentions of Plaintiff

Plaintiff contends that his Conplaint should not be
di sm ssed for two reasons. First, he contends that he was
contractually required, under the CBA, to exhaust the grievance
procedures set forth in the CBA. Plaintiff asserts that,
therefore, his clains for relief did not accrue until the
arbitration process was conplete in March 2010 when the
arbitrator issued her final decision, and plaintiff returned to
work on March 21, 2010. Thus, plaintiff contends that each of
his claims have been brought within the applicable statute of
l[imtations.

Second, plaintiff avers that the arbitration award was
not subject to appeal, and therefore he properly filed a civil
Complaint. Specifically, plaintiff avers that his arbitration
claimwas subject to 42 Pa.C.S. A 8 7341, which permts a 30-day
appeal period to challenge an arbitration award. However,
plaintiff contends that the provision permts only firefighters
and police officers to challenge a common-|law arbitrati on award,
and that such a challenge is limted to clains that the
arbitrator abused her power or violated a constitutional right.
Plaintiff avers that because those circunstances did not apply to
him he was not permtted to challenge the arbitrator’s deci sion.

Accordingly, and because plaintiff avers that there is

a reasonabl e expectation that discovery will reveal evidence of
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each necessary element of his clains, plaintiff contends that his
cl aims should not be di sm ssed.

DI SCUSSI ON

Consi derati on of Extraneous Docunents

As noted above, in ruling on a notion to dismss, the
court ordinarily relies only on the conplaint, attached exhibits,
and matters of public record, including other judicial
proceedi ngs. Sands, 502 F.3d at 268. However, the court may
al so consi der an undi sputedly authentic docunent that a defendant
attaches as an exhibit to a notion to dismss, if plaintiff’s

clains are based on the docunent. Pensi on Benefit QGuaranty

Corporation v. Wiite Consolidated Industries, Inc.,

998 F.2d 1192, 1196 (3d Gir. 1993).

Here, defendant contends that | may consider three
docunents which were not attached to plaintiff’s Conplaint, but
upon which plaintiff’s clains are based. Specifically, defendant
avers that the Conplaint specifically refers to the CBA the
suspension letter, and the arbitrator’s award and deci sion.?3

Plaintiff’s brief in opposition to defendant’s notion
to dismss states no objection to nmy consideration of these

docunents, nor does plaintiff dispute the docunents’

8 The CBA is attached to defendant’s Mdtion to Disniss Conplaint
Pursuant to Federal Rule of G vil Procedure 12(b)(6) (“defendant’s notion”) as
Exhibit A, the arbitrator’s untitled decision and Award dated March 9, 2010
are attached to the notion as Exhibit B; and the suspension letter is attached
to the nmotion as Exhibit C
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authenticity.* It is clear that Count |, which alleges a claim
for defamation based on the publication of the suspension letter,
arises fromthe suspension letter itself. Moreover, Count |11,
whi ch al |l eges breach of the CBA, clearly arises fromthe CBA
itself.

None of plaintiff’'s three clains directly arises from
the arbitrator’s award and deci sion. However, the Conpl aint
specifically refers to the arbitration process and decision.?®

See Ariznmendi v. Lawson, 914 F. Supp. 1157, 1161 (E. D.Pa. 1996)

(Wal dman, J.), which notes that in resolving a Rule 12(b) (6)
nmotion to dismss, a court may properly | ook beyond the conpl aint
to “docunents referenced in the conplaint or essential to a
plaintiff’'s claini which are attached to the notion.

Accordi ngly, because all three docunents are referenced in the
Compl aint or essential to plaintiff’s clains, and because
plaintiff neither objects nor disputes their authenticity, | wll

consi der the docunents. Pensi on Benefit, 998 F.2d at 1196.

Count |

Def endant contends that because this dispute arises

fromthe CBA the defamation claimin Count | is preenpted by the

4 The rel evant pages of the CBA are also attached to Plaintiff’s
Opposition to Defendant’s Motion to Dismiss Plaintiff’'s Conplaint Pursuant to
Rul e 12(b)(6) of the Federal Rules of Civil Procedure (“plaintiff’s response”)
as Exhibit B.

5 Conpl ai nt, paragraphs 26-28.
-16-



federal Labor Managenent Rel ations Act, and therefore should be
di sm ssed.

Section 301(a) of the LMRA provides that

Suits for violation of contracts between an
enpl oyer and a | abor organization representing
enpl oyees in an industry affecting conmerce as
defined in this Act, or between any such | abor
organi zati ons, may be brought in any district
court of the United States having jurisdiction of
the parties, without respect to the anbunt in
controversy or without regard to the citizenship
of the parties.

29 U.S.C. § 185(a).

Thus, Section 301 of the LMRA creates a federal cause
of action for disputes arising out of collective bargaining
agreenents. Although the provision only explicitly refers to
federal jurisdiction, the Suprenme Court has held that it is “nore
than jurisdictional - that it authorizes federal courts to
fashion a body of federal |aw for the enforcenment of” collective

bar gai ni ng agreenents. Trans Penn Wax Corporation v. MCandl| ess,

50 F. 3d 217, 228 (3d G r. 1995)(quoting Textile Wrkers of

America v. Lincoln MIls, 353 U S. 448, 450-451, 77 S.Ct. 912,

914-915, 1 L.Ed.2d 972, 977 (1957)).
This ensures uniforminterpretation of collective
bar gai ni ng agreenents, and pronotes “peaceabl e, consistent

resol ution of | abor-nmnagenent disputes.” Trans Penn WAx,

50 F.3d at 228 (quoting Lingle v. Norge Division of Magic Chef,

Inc., 486 U.S. 399, 404, 108 S.Ct. 1877, 1880, 100 L. Ed.2d 410,

-17-



417 (1988)).
In Lingle, the United States Suprenme Court set forth
the principle of preenption under Section 301:

[1]f the resolution of a state-|aw clai mdepends
upon the neaning of a collective-bargaining
agreenent, the application of state |aw (which

m ght lead to inconsistent results since there
could be as many state-law principles as there are
States) is pre-enpted and federal |abor-I|aw
principle - necessarily uniformthroughout the
Nation - nust be enployed to resolve the dispute.

Lingle, 486 U S. at 405-406, 108 S.C. at 1881, 100 L.Ed.2d

at 418-419. This preenption principle applies to tort as well as

contract actions. Trans Penn Wax, 50 F.3d at 228-229 (citing

Allis-Chalners Corporation v. Lueck, 471 U S. 202, 210-211

105 S. Ct. 1904, 1911, 85 L.Ed.2d 206, 215 (1985).

However, “not every di spute concerning enploynent, or
tangentially involving a provision of a collective-bargaining
agreement, is pre-enpted by 8 301 or other provisions of the

federal | abor | aw Allis-Chalners, 471 U S. at 211, 105 S. C

at 1904, 85 L.Ed. 2d at 215.

Rat her, a state-law claimis preenpted only if the
claimis “substantially dependent on analysis of a collective-
bar gai ni ng agreenent” or if the claimis based on rights created

by the CBA. See Lingle, 486 U S at 410 n.10, 108 S. O

at 1883, 100 L.Ed. 2d at 421 (internal citations omtted). That
is, if the state-law claim*“can be resolved w thout interpreting

the agreenent itself, the claimis ‘independent’ of the agreenent
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for 8 301 pre-enption purposes.” Lingle, 486 U S. at 409-410,
108 S.Ct. at 1883, 100 L.Ed.2d at 421.

Here, Count | alleges that the suspension letter
included “materially false, unsubstantiated all egati ons” agai nst
plaintiff, and that defendant’s “malicious and unethical conduct
t hroughout the investigation of the Lime Bonb incident resulted
in crimnal charges being filed” against plaintiff. It further
al |l eges that because the charges are a matter of public record,
def endant caused plaintiff’s reputation to be adversely
affected.®

Al though plaintiff’s brief in opposition to defendant’s

notion to dismss avers that plaintiff’s clains satisfy the

pl eadi ng requi renents under Twonbly, it does not specifically
address defendant’s contention that Count | is preenpted by
federal law. Therefore, | consider this contention unopposed,

and | treat the defamation claimas preenpted by federal |aw

See ED.Pa.RCv.P. 7.1(c). Because Count | is preenpted by
Section 301, it is a Section 301 claimand therefore properly
anal yzed under federal common |aw, rather than under Pennsylvani a

| aw. Furillo v. Dana Corporation Parish Division,

866 F. Supp. 842, 852 (E.D.Pa. 1994)(Van Antwerpen, J.).

Def endant contends that Count | is barred by the

6 Conpl ai nt, paragraphs 37-38.
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applicable statute of limtations, which, according to defendant,
is Pennsylvania s one-year limtations period on a claimfor
defamation, set forth in 42 Pa.C.S. A 8§ 5523(1). Defendant avers
t hat because Count | arises fromthe suspension period, the
i ssuance of the letter on Septenber 7, 2007 triggered the
[imtations period. Therefore, defendant avers that plaintiff’s
one year to file his defamation claimexpired on Septenber 8,
2008.

Plaintiff’s brief in opposition to the notion to
di sm ss does not specifically address which statute of
[imtations applies to Count I. 1In any event, plaintiff avers
that none of his clainms accrued until the arbitration process was
conplete in early March 2010, and that, therefore, “his conplaint
was filed well within the statute of limtations in July 2010."7
Plaintiff cites no authority for this proposition.

A cl ai munder Section 301 of the LMRA may be
characterized as either a “pure claini or a “hybrid claini. Pure
clains are brought by a union against an enployer. Service

Empl oyee International Union Local 36 v. City d eani ng Conpany,

982 F.2d 89, 94 n.2 (3d GCr. 1992). “Hybrid clains are brought
by an enpl oyee alleging that the enpl oyer breached the collective
bar gai ni ng agreenent and that the enployee’s union violated its

duty to fairly represent the enployee.” Carpenter v. Wawa,

7 Plaintiff’s response, page 4.
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2009 W. 4756258, at *4 (E.D.Pa. Dec. 3, 2009)(Pratter, J.)

(citing Service Enployee International Union Local 36, 982 F.2d

at 94 n. 2).

Because this action is brought by an enpl oyee and not
by a union, plaintiff’s clains are properly characterized as
hybrid clai ns even though the Union is not a defendant.?
However, although pure clainms are subject to state-law statutes

of limtations, see Service Enmployee |International Union Local

36, 982 F.2d at 94-96, hybrid clains ordinarily nust be filed

within six nonths fromthe date they accrue. DelCostello v.

| nt ernati onal Brot herhood of Teansters, 462 U.S. 151,

103 S.Ct. 2281, 76 L.Ed.2d 476 (1983).

Accordingly, plaintiff’s claimin Count | is governed
by a six-nonth statute of limtations. In a hybrid suit where
plaintiff’s grievance has proceeded to a final decision by the
arbitration board, the claimaccrues at the tinme when plaintiff
knows, or should have known, of the final arbitration decision.

See Vadino v. A Valey Engineers, 903 F.2d 253, 261 n.11 (3d G

1990) (internal citation omtted).

Here, plaintiff alleges that his arbitrati on was

8 An enpl oyee can bring a Section 301 clai magainst his enployer
wi t hout nami ng the union as a defendant. However, the enpl oyee nust still
al l ege, and eventually prove, that the union breached its duty of fair
representation. Carpenter, 2009 W 4756258, at *3 (internal citations
om tted).
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conplete on March 9, 2010, thereby triggering the six-nonth
[imtations period.® However, the Conplaint does not allege that
the grievance process resulting in the March 9, 2010 arbitration
award enconpassed plaintiff’s defamation claim Moreover, upon
review of the arbitrator’s award and decision, it appears that
the only issue before the arbitrator was the term nati on of
plaintiff’s enpl oynent.

Accordingly, plaintiff has not alleged facts from which
| can determ ne whether his defamation claimis tinely, because |
cannot determ ne when the claimaccrued. It is possible, for
exanpl e, that the defamation claimwas the subject of a separate
grievance process which is not alleged in the Conplaint.
Therefore, | grant defendant’s notion to dism ss Count |, wthout
prejudice for plaintiff to re-plead the defamation claimin a

manner which establishes its tineliness.?

® Conpl ai nt, paragraph 28; arbitrator’s award and deci sion at 1, 36.

10 Moreover, | note that “[a]n enpl oyee protected by a collective
bar gai ni ng agreenment may sue his enployer under Section 301 only after he has
pursued his contractual grievance renedies and established that his rights of
fair representation were violated.” Furillo, 866 F.Supp. at 852.

In this case, the CBA includes a mandatory grievance process which
provides, in relevant part, that “[a]n enpl oyee who believes that the Conpany
has violated a provision or provisions of this Agreenent shall discuss the
subject with his supervisor...and make an earnest effort to adjust the
matter....If the alleged violation is not adjusted in five (5) days after
di scussions with the supervisor, it must be reduced to witing on forns
furni shed by the Conpany...in order to be processed under the Conpl ai nt
Procedure”. (CBA, Article VI, Section 2 (page 7).) Utimtely, if a
satisfactory settlenent is not reached, the matter nust be subnmitted to

(Footnote 10 continued):

(Continuation of footnote 10):
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Finally, regarding defendant’s argunent that
plaintiff's factual allegations fail to state a claimfor
defamation, | note that defendant’s brief in support of its
notion to dismss recites the elements of defamation under
Pennsyl vania | aw. Because | agree with defendant that this claim
is preenpted by the LMRA, and because Count | is therefore
governed by federal common law, | dism ss defendant’s notion as
nmoot to the extent it argues that
Count | does not satisfy the elenents of defamation under
Pennsyl vani a | aw.

Mor eover, because defendant does not argue that
Count | fails to state a claimfor defamation under federa
common law, | do not address the nerits of whether Count | states
a clai mupon which relief can be granted.

Count |1

arbitration. “The decision of the arbitrator shall be final and bindi ng upon
the parties.” (CBA, Article VII, Section 2 (pages 7-8).)

Here, the Conplaint alleges that plaintiff engaged in the required
gri evance process regarding his ultimte ternm nation from Munt Joy, and that
his grievance regarding the term nation was “fully supported by the Union”.

It further alleges that the Union appeal ed the grievance to arbitration
ultimately resulting in the reinstatement of plaintiff’s enploynent. Taking
these alleged facts as true, and drawing all reasonable inferences therefrom
it appears that plaintiff is not alleging that the Union violated his rights
of fair representation, at least vis-a-vis his term nation grievance.

Def endant does not contend that plaintiff failed to exhaust
contractual grievance renedi es regarding his defamation claim and so | do not
address that issue here. Nonetheless, it is the sense of this Qpinion that in
the event plaintiff re-pleads his defamation claimto establish the tinmeliness
of the claim his amended pl eadi ng shoul d i nclude facts regardi ng exhaustion
of his defamation claim as well as allegations regarding his rights
of fair representation. See Carpenter, 2009 W. 4756258, at *3; Furillo,

866 F. Supp. at 852.
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Def endant contends that plaintiff’s claimfor abuse of
process, set forth in Count II, should be dism ssed as barred by
the applicable statute of limtations, and because it fails to
state a clai mupon which relief can be granted.

Count 11 alleges that defendant Mount Joy “conducted a
grossly insufficient investigation of the Linme Bonb incident by
del i berately choosing to ignore its contractual obligations”
under the CBA, and “purposefully manipul ated the police
i nvestigation of the Linme Bonb incident by incorrectly
inplicating only M. Swayne as the culprit even though there was
zero evidence he had anything to do with it.”* It further
al l eges that defendant “unfairly and w thout credible basis
singled out M. Swayne by inproperly using the |legal systemto
termnate himfromenploynment”, and “did not have the ‘cause’
necessary under the collective bargaining agreenent to term nate
M. Swayne absent the basel ess crimnal charges.”??

Under Pennsylvania law, the tort of “malicious abuse of
process” is subject to a two-year statute of [imtations.

42 Pa.C. S. A 8§ 5524(1). Because defendant does not contend that
Count 1l is preenpted by Section 301 of the Labor Managenent
Rel ati ons Act, | assune, for purposes of this notion, that

plaintiff’s abuse of process claimis governed by this statute of

1 Conpl ai nt, paragraphs 44-45.
12 Conpl ai nt, paragraphs 46-47.
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[imtations.

Def endant avers that because Count Il arises from
def endant’ s al |l egedly purposeful manipul ation of the police
investigation of the linme bonb incident, the limtations period
for this claimwas triggered, at the | atest, when cri m nal
charges were fil ed agai nst defendant on July 5, 2007. Defendant
contends that because this action was filed July 7, 2010, Count
Il is nore than a year |ate.

Plaintiff’s response in opposition to the notion to
di sm ss does not address Count Il specifically. Rather, as
di scussed above regarding Count |1, plaintiff contends that al
of his clains are tinely, and suggests that the March 9, 2010
arbitration award and decision triggered the |imtations period
for all of his clains.

However, neither party argues that this is a Section
301 claim and plaintiff does not dispute defendant’s
characterization of Count Il as a state-law claim Mbreover
plaintiff offers no authority for the proposition that the
limtations period for Count Il is triggered by the arbitration
award and deci sion, rather than by the abuse of process itself,
whi ch al l egedly occurred during the course of the police
investigation of the line bonb incident. Taking the facts
asserted in plaintiff’s Conplaint as true, that police

i nvestigation occurred fromApril 17, 2007 through

- 25-



June 18, 2007, and resulted in the filing of crimnal charges
against plaintiff on July 5, 2007, wth an additional charge
filed against plaintiff on August 15, 2007.1%

Plaintiff’s Conplaint alleges no facts about
defendant’s involvenent in the police investigation after
the additional crimnal charge was filed on August 15, 2007.
However, the crimnal case against plaintiff ended on
March 12, 2009 when all charges were dropped by the Commonweal t h
of Pennsyl vani a.

As di scussed bel ow, the Conpl ai nt nmakes only concl usory
al | egati ons about defendant’s allegedly nmalicious participation
in the crimnal investigation. Assum ng, W thout deciding, that
the limtations period nay have been triggered as |late as the
March 12, 2009 dism ssal of the crimnal charges, plaintiff may
be able to assert facts involving defendant’s all eged abuse of
process which occurred within the applicable limtations period.

However, because plaintiff does not contest defendant’s
argunent that Count Il fails to state a cl ai mupon which relief

can be granted apart fromthe tineliness issue, as discussed

below, | do not permt plaintiff to re-plead Count Il for either
pur pose.
Def endant argues that Count |l fails to state a claim
13 Conpl ai nt, paragraphs 10, 13-14.
14 Conpl ai nt, paragraph 23.
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upon which relief can be granted because plaintiff does not
al l ege that defendant used a | egal process against plaintiff, and
because he has nmade only bald assertions that defendant
mani pul ated the police investigation. Moreover, defendant avers
that, even if defendant had bad intentions in participating in
the investigation, the police, not defendant, conducted the
i nvesti gati on.

I n Pennsyl vani a, “abuse of process” is a state common-
law claimand is defined as “the use of |egal process against
another primarily to acconplish a purpose for which it is not

designed.” Werner v. Plater-Zyberk, 799 A 2d 776, 785 (Pa. Super.

2002) (internal citations omtted). It is, essentially, “the use
of legal process as a tactical weapon to coerce a desired result
that is not the legitimte object of the process.” 1d. (internal

citations omtted); MGee v. Feege, 517 Pa. 247, 259, 535 A 2d

1020, 1026 (1987).

To state a claimfor abuse of process under
Pennsyl vania law, plaintiff nust show that defendant (1) used a
| egal process against plaintiff, (2) primarily to acconplish a
pur pose for which the process was not designed, and (3) harm has
been caused to plaintiff. Wrner, 799 A 2d at 785 (internal

citations omtted).

Plaintiff’s response does not address defendant’s
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contention that the Conplaint fails to allege facts which satisfy
those el enments. The response avers generally that plaintiff “has
conplied with the sufficiency pleading requirenents...anply
enough for The Honorable Court to consider his clains and nove
his case forward”, and that his clains satisfy the pleading
requi renments set forth in Twonbly. ' However, it offers no
di scussion of the elenents of an abuse of process claim and
cites no authority in support of plaintiff’s contention that he
has pled sufficient facts to support such a claim?°

Accordingly, | treat defendant’s notion as unopposed to
the extent it contends that the abuse of process claimin Count

Il fails to state a clai mupon which relief can be granted.

Therefore, | grant the notion as unopposed in that regard, and I
15 Plaintiff's response at 2-3.
16 In this respect, plaintiff’s response provides no |egal authority
or analysis in support of his contention that Count |l states a clai mupon

which relief can be granted, as required by Rule 7.1(c) of the Rules of G vi
Procedure of the United States District Court for the Eastern District of
Pennsylvania. In this district, all litigants are expected to address
substantive matters in a neani ngful manner.

Ful Iy devel oped | egal argunent, citation to | egal authority,
and di scussion of the relevant facts aid this Court in
performing its duty, and ultimately in serving the ends of
justice. Any brief in opposition or any other nenorandum of
law that is |acking even a nodi cum of these elenents is
woeful l'y insufficient and inexcusabl e.

Copenhaver v. Borough of Bernville, 2003 U.S.Dist. LEXIS 1315 (E.D. Pa.
Jan. 9, 2003)(Rufe, J.).
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dismiss Count Il with prejudice.?'’
Count 11

Count 111 alleges that defendant breached the
Col | ective Bargai ning Agreenent by failing to conduct an
i ndependent, fair, and responsible investigation of the |line bonb
incident, and by termnating plaintiff’s enploynent before the
end of his suspension period and before a mandatory conpany
meeti ng. Defendant contends that Count I1l should be dism ssed
because it is preenpted by the federal Labor Managenent Rel ations
Act. Defendant also contends that plaintiff is collaterally
estopped from pursuing the claimbecause he previously litigated
the issue in arbitration.

Plaintiff does not respond to defendant’s argunent that

Count 111 is preenpted by Section 301 of the LMRA. Accordingly,
| consider that contention unopposed. Moreover, | note that
because Count |11 alleges breach of the CBA, its resolution

requires analysis of the CBA itself. Therefore, the claimis

e Moreover, | note that plaintiff has alleged no facts to support
his bald all egations that defendant “conducted a grossly insufficient
i nvestigation” of the linme bonmb investigation, that defendant “purposefully
mani pul ated the police investigation...by incorrectly inplicating only M.
Swayne as the culprit even though there was zero evidence he had anything to
do with it”, or that defendant “unfairly and wi thout credible basis singled
out M. Swayne by inproperly using the |legal systemto terminate himfrom
enpl oyment”. (Conpl ai nt, paragraphs 44-47.)

Concl usory or bare-bones allegations will not survive a notion to
dismiss. Fowler, 578 F.3d at 210. Therefore, taking all of plaintiff's facts
alleged as true, as | amrequired to do for purposes of this nmotion, | would

conclude that plaintiff has not pled sufficient facts to support a conclusion
t hat defendant used a | egal process against plaintiff, which use was primarily
to acconplish a purpose for which the process was not designed. Werner

799 A 2d at 785.
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governed by Section 301, and is therefore preenpted by federal

| aw. See Lingle, 486 U. S. at 405-406, 108 S.C. at 1881,

100 L. Ed.2d at 418-419.

As di scussed above, because this claimis brought by an
enpl oyee and not by a union, it is a hybrid Section 301 claimand
is therefore subject to a six-nonth statute of limtations. The
claimtherefore accrued when plaintiff knew, or should have

known, of the arbitrator’s final decision. See Del Costello,

462 U. S. 151, 103 S.C. 2281, 76 L.Ed.2d 476; Vadino, 903 F.2d
at 261 n.11. Although the Conpl aint does not allege when
plaintiff becane aware of the arbitrator’s final decision, the
Compl aint was filed | ess than four nonths after the decision, and
therefore Count Il is not tinme-barred.

Notw thstanding its tineliness argunent, defendant
contends that Count |I1 should be di sm ssed because the CBA
provides for final resolution of disputes through arbitration,
and the claimwas fully prosecuted through arbitration.

Def endant further avers that plaintiff has failed to tinely
appeal the arbitrator’s award and deci sion, which denied
plaintiff’s claimfor |ost wages but ordered that he be
reinstated as an enpl oyee of defendant. Defendant avers that
plaintiff's attenpt to re-litigate these issues is barred by the
doctrine of collateral estoppel.

Plaintiff does not dispute that the arbitration award

- 30-



and decision are final and binding. He also agrees that under
the CBA, he was contractually obligated to follow the grievance
procedures outlined there. However, he suggests in his response
in opposition to the notion to dismss that he did exhaust

requi red procedures by filing a grievance and appealing it to
arbitration.!®

Def endant argues that plaintiff failed to file an
appropri ate appeal, and suggests that, therefore, he cannot
pursue Count IIl in this lawsuit. However, plaintiff contends
that the decision was not subject to appeal and, therefore, he is
permtted to file the lawsuit.

In support of this contention, plaintiff argues that he
“understood his claimto be governed by binding, common | aw
arbitration under 42 Pa.C. S. 8 7341” which, according to
plaintiff, authorizes appeal of an arbitration award only on
grounds that the arbitrator abused her powers or violated a
constitutional right. Plaintiff argues that such an appeal is
limted to firefighters and police officers, he therefore was not
permtted to take an appeal of the arbitrator’s award and

decision in this case.?®

18 See plaintiff’s response at 4.
19 See plaintiff’'s response at 4-5. Under the law cited by
plaintiff,

(Footnote 19 continued):

(Continuation of footnote 19):
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Def endant argues that, on the contrary, the arbitration
at issue here was governed by the Federal Arbitration Act
(“FAA"), which provides, in relevant part, that “Notice of a
nmotion to vacate, nodify or correct an award must be served upon
the adverse party or his attorney within three nonths after the
award is filed or delivered.” 9 U S C § 12. Moreover,
def endant contends that the Pennsylvania |law relied upon by
plaintiff applies only to police officers and firefighters.?°

O herwi se, neither party cites legal authority in
support of its respective position on whether, and to what
extent, plaintiff was permtted to appeal fromthe arbitrator’s
award and deci sion. Although defendant contends that the
arbitration was governed by the FAA, it has not established such
a contention through a citation to any rel evant provision of the
CBA or relevant statutory or case | aw.

Mor eover, defendant cites no authority for its apparent

The award of an arbitrator in a nonjudicial arbitration
which is not subject to Subchapter A (relating to statutory
arbitration) or a simlar statute regul ating nonjudicia
arbitration proceedings is binding and may not be vacated or
nodi fied unless it is clearly shown that a party was denied
a hearing or that fraud, m sconduct, corruption or other
irregularity caused the rendition of an unjust, inequitable
or unconsci onabl e award.

42 Pa.C. S. A 8§ 7341.

20 In support of this contention, defendant cites “Act 111
Section 1". This refers to the Act of June 24, 1968, P.L. 237, No. 111, 8§ 1
as anended, 73 P.S. § 217.1, which provides that police officers and
firefighters enpl oyed by the Commpnweal th of Pennsylvania or a politica
subdi vi sion of the Commobnweal th shall have the right to bargain collectively
with their public enployers. Defendant argues because Mwunt Joy is a private
enpl oyer, Section 7341 does not apply to plaintiff.
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contention that plaintiff’s failure to appeal the arbitration

award and deci sion precludes himfrom pursuing Count 111.2%
Accordingly, | deny the notion to the extent it seeks di sm ssal
of Count II1 for failure to appeal the arbitrator’s award and

decision. See E.D.Pa.R CvVv.P. 7.1(c).

Finally, defendant contends that plaintiff is
collaterally estopped from pursuing the breach of contract claim
set forth in Count Ill. Collateral estoppel, also known as issue
preclusion, “protect[s] litigants fromthe burden of relitigating
an identical issue with the sane party or his privy” and pronotes
judicial econony by “preventing needless litigation”. Parklane

Hosi ery Conpany, Inc. v. Shore, 439 U S. 322, 326, 99 S.Ct. 645,

649, 58 L.Ed.2d 552, 559 (1979).

Here, defendant avers that plaintiff is attenpting to
re-litigate the sane issues which were presented to the
arbitrator. However, defendant’s |egal analysis is based on its
recitation of the doctrine of collateral estoppel under

Pennsyl vani a | aw.

As noted above, | agree with defendant that Count II
2 Even assuming that defendant is correct that the arbitration is
governed by the FAA, | would deny the notion in this regard because | cannot

fully evaluate defendant’s contention. Specifically, it is unclear whether
def endant contends that plaintiff's failure to appeal bars recovery on Count
1l because it ampunts to a failure to exhaust renedies under the CBA before
proceedi ng under Section 301 of the LMRA, or because any such appeal would be
plaintiff’s exclusive avenue for recovery after the arbitration award and
appeal. In any event, defendant cites no authority for either proposition.
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is preenpted and therefore properly treated as a Section 301
claim Therefore, it is governed by federal common | aw, not

state law. See Lingle, 486 U S. at 405-406, 108 S. C

at 1881, 100 L.Ed.2d at 418-419.2

Because | have determ ned that Count |11 is preenpted,
| do not address defendant’s contention that Count |1l is subject
to coll ateral estoppel under Pennsylvania |law. Mreover, because
def endant does not argue that the breach-of-contract claimis

subject to collateral estoppel under federal comon |aw, | do not

anal yze such a doctrine here. Therefore, | deny the notion to
the extent it seeks dism ssal of Count I11.2
CONCLUSI ON
For all the foregoing reasons, | grant defendant’s

nmotion to dismss in part, deny it in part, and dismss it in
part as noot .

Regarding Count |, the notion is granted to the extent

22 Def endant has cited Pennsylvania state-court cases as well as
federal cases in support of its collateral estoppel argunent. However,
def endant has not established the el ements of collateral estoppel under
federal common |aw for purposes of this LMRA claim and therefore | am unable
to evaluate the nmerits of its contention

28 However, as noted above, in the context of a hybrid LMRA claim
such as Count I1Il, plaintiff must plead and prove that the Union breached its
duty of fair representation. Carpenter, 2009 W 4756258, at *3 (interna
citations omitted). As discussed above in footnote 10, the allegations in the
Conpl ai nt appear to support the inference that plaintiff is satisfied with his
Union’s representation in the grievance and arbitration process arising from
the term nation of his enploynment.

Thus, although | do not dismss Count Il fromthe Conplaint, it
is the sense of this Opinion that in the event plaintiff files an Anended
Conplaint to re-plead the clains set forth in Counts | and/or 11, he should

also clarify his allegations regarding the Union.
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it seeks dismssal of plaintiff’s defamation claimas untinely,
and Count | is dismssed without prejudice for plaintiff to re-
pl ead his defamation claimin accordance with this Opinion. To
the extent the notion seeks dismssal of Count | for failure to
state a claimfor defamation under Pennsylvania |law, the notion
is dismssed as noot.

The notion is granted to the extent it seeks di sm ssal
of Count 11, and Count Il is dismssed with prejudice.

Finally, the notion is denied to the extent it seeks

di sm ssal of Count I11.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES W SWAYNE

Plaintiff

VS.

MOUNT JOY W RE CORPORATI ON

Def endant

g Cvil Action

) No. 10-cv-03969
)

)

)

)

)

)

ORDER

NOW this 21st day of March, 2011, upon consideration

of the foll ow ng docunents:

(1)

(2)

(3)

Motion to Dismss Conplaint Pursuant to
Federal Rule of G vil Procedure 12(b)(6),
whi ch notion was filed August 17, 2010 by
def endant ;

Plaintiff’s Qpposition to Defendant’s Mbtion
to Dismss Plaintiff’s Conplaint Pursuant to
Rul e 12(b)(6) of the Federal Rules of G vil
Procedure, which brief in opposition was
filed Septenber 15, 2010; and

Def endant’s Reply to Plaintiff’s Qpposition
to Defendant’s Motion to Dism ss Conpl ai nt
Pursuant to Rule 12(b)(6) of the Federal

Rul es of Civil Procedure, which reply was
filed Novenber 19, 2010;

and for the reasons articulated in the acconpanyi ng Opi ni on,

| T 1S ORDERED that notion is granted in part, dism ssed

in part as noot, and denied in part.

| T 1S FURTHER ORDERED that the notion is granted to the

extent it seeks dism ssal of the defamation claimset forth in

Count | as untinely.
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|T 1S FURTHER ORDERED that Count | of plaintiff’s

Complaint is dismssed without prejudice for plaintiff to re-
pl ead his defamation claimin accordance with the acconpanyi ng
Qpi ni on.

IT 1S FURTHER ORDERED that to the extent the notion

seeks dism ssal of Count |I for failure to state a claimfor
def amati on under Pennsylvania law, the notion is dism ssed as
noot .

| T IS FURTHER ORDERED that the notion is granted to the

extent it seeks dism ssal of Count II

|T 1S FURTHER ORDERED that Count Il of plaintiff’s

Conpl aint is dismssed with prejudice.

IT 1S FURTHER ORDERED that the notion is denied to the

extent it seeks dism ssal of Count II1.

|T 1S FURTHER ORDERED that plaintiff shall have unti

April 20, 2011 to file an anended conplaint consistent with the
acconpanying Qoinion. In the event plaintiff does not file an

anended conplaint by April 20, 2011, defendant shall have until
May 2, 2011 to answer Count II1 of plaintiff’s Conplaint.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knol |l Gardner
United States District Judge
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