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MVEMORANDUM
Dal zel |, J. March 21, 2011

Plaintiff |I.K , by and through his parent and
educati onal decision nmaker, B.K., filed this action against the
School District of Haverford Township ("Haverford" or "the
Townshi p") as an appeal fromthe June 5, 2010 decision of an
adm ni strative hearing officer who denied plaintiff's request to
reopen an earlier admnistrative action, which had been di sm ssed
by a different hearing officer. Am Conpl. § 1, 75. Defendant
now noves to dismss the case for failure to state a claim
pursuant to Fed. R Cv. P. 12(b)(6), or, in the alternative,
pursuant to Fed. R Cv. P. 12(b)(1), and noves for attorney

f ees.

Fact ual Backgr ound

Plaintiff identifies the relevant parties as I. K, a
sevent een year-old boy who previously received special education
services fromHaverford, and B.K , his nother. B.K had been
di ssatisfied for many years with the special educational services
provided to her son by the Township. Plaintiff filed a due

process conpl ai nt agai nst the Townshi p on June 15, 2009 ("First



Adm ni strative Proceeding") asserting clains under the
Individuals with Disabilities Education Act ("IDEA") and Section
504 of the Rehabilitation Act ("Section 504") (clainms he al so
asserts here). Am Conpl. § 8, 67.

On July 27, 2009 counsel for both parties notified the
Hearing O ficer, Daniel Mers, that the case had settled and
requested thirty days to finalize the agreenent. [d. Y 68.
Myers cancell ed the hearing and twice notified the parties that
he woul d dism ss the conplaint in thirty days. Defendant's
Motion to Dism ss and Motion for Attorney's Fees ("MID'), Ex. B,
C.' Mers disnissed the conplaint and closed the case
thirty-eight days later -- on Septenber 4, 2009. He e-namiled his
decision to the | egal representatives of each party. Am Conpl.
1 69; MID, Ex. D. On March 9, 2010 plaintiff filed a second due
process conplaint ("Second Adm nistrative Proceedi ng") seeking to
reopen the First Adm nistrative Proceedi ng and have the conpl ai nt
in the Second Admi nistrative Proceeding treated as an anended
conplaint in the First Admnistrative Proceeding. Am Conp. T 1,
74-75, 80-81, Prayer for Relief, Y 1.

Dr. Linda Valentini, the Hearing Oficer in the Second
Adm ni strative Proceedi ng, described the case thus: "The instant

matter concerns the parent's filing a new due process hearing

! Al'though we address a Rule 12(b)(6) notion to dismss
here, we may rely on the docunents attached to defendant’s notion
to dism ss because these docunents are integral to plaintiff's
anended conplaint. Lumyv. Bank of Anmerica, 361 F.3d 217, 222 n.3
(3d Gir. 2004).




request seeking to reopen a previous special education due
process case on the grounds that a prior agreenent had not been
finalized and that the matter had been inproperly dism ssed by
anot her hearing officer.” MID, Ex. A at 1. The conplaint in the
Second Adm ni strative Proceedi ng sought to reopen the First
Adm ni strative Proceeding and was styled by Plaintiff as an
"amended conpl aint and notion to reopen.”

On June 5, 2010, Valentini upheld Hearing Oficer
Myers’s decision to dism ss the case, determ ning that he had
properly dism ssed the case despite the fact that he never
received any confirmation that the settlenent agreenent had been
executed. Am Conp. 1 75. 1.K filed his appeal of the June 5,
2010 Order in this Court on August 30, 2010.



1. Analysis

Haverford noves to dism ss the anmended conpl ai nt
pursuant to Fed. R Cv. P. 12(b)(6) arguing that |I.K did not
file this action within the ninety-day statute of limtations
period after filing his first due process conplaint on June 15,
2009. In the alternative, defendant noves to dismss this action
pursuant to Fed. R Cv. P. 12(b)(1) because |I.K has not
exhausted his adm nistrative renedies. Defendant al so noves for
attorney fees. We will first analyze |I.K 's I DEA cl ai m pursuant

to Rule 12(b)(6).

A. Def endant’s Rule 12(b)(6) Mdtion

Haverford argues that plaintiff has failed to state a
cl ai mupon which relief can be granted because he did not bring
his lawsuit until after the ninety-day |IDEA statute of
[imtations had expired. MID at 5.

To bring a successful claim a party's factual
al l egations nmust raise a right to relief above the specul ative

| evel, and a conplaint nust allege facts suggestive of illegal

conduct. Bell Atlantic v. Twonbly, 550 U S. 544, 563 n.8 (2007);
Phillips v. County of Allegheny, 515 F.3d 224, 232 (3d Cir. 2008)

(citing Twonbly). The Suprene Court recently clarified the
Twonbly standard in Ashcroft v. Igbal, 129 S.Ct. 1937 (2009),

where it held that a conplaint nust contain sufficient factual
matter to state a claimfor relief that is “plausible onits

face.” lgbal, 129 S.Ct. at 1949 (internal quotations omtted). A



claimhas facial plausibility when the plaintiff pleads facts
sufficient to allow the court to “draw the reasonabl e inference
that the defendant is liable for the m sconduct alleged.” 1d.
The plausibility standard is not as demanding as a “probability
requirenent,” but it does oblige a plaintiff to allege facts
sufficient to show that there is nore than the nere possibility
that a defendant has acted unlawfully. 1d. (internal quotations
omtted).

The Suprene Court in lgbal established two principles
that now underlie the Rule 12(b)(6) inquiry. First, although a
court nust accept as true the factual allegations in a conplaint,
this does not extend to | egal concl usions. Id. “Threadbare
recitals of the elenents of a cause of action, supported by nere
conclusory statenents, do not suffice.” 1d. Second, a conplaint
must state a plausible claimfor relief to survive a notion to
dismss. [|d. at 1950. Determ ning whether a conplaint states a
pl ausible claimfor relief is “a context-specific task that
requires the reviewing court to draw on its judicial experience
and conmon sense.” 1d. |If the well-pleaded facts allege, but do
not “show’ nore than the nmere possibility of m sconduct, then the
pl eader is not entitled to relief within the neaning of Rule
8(a)(2). Ld.

In deciding a notion to dismss, “courts generally
consider only the allegations in the conplaint, exhibits attached
to the conplaint, matters of public record, and docunents that

formthe basis of a claim A docunent forns the basis of a claim
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if the docunent is ‘integral to or explicitly relied upon in the

conplaint.”” Lumv. Bank of Anerica, 361 F.3d 217, 222 n.3 (3d

Cir. 2004) (internal citations omtted).

Haverford contends that because |I.K 's challenge to the
dism ssal of the First Adm nistrative Proceedi ng was ti ne-barred
after the running of the ninety-day statutory limtation period,
neither the Hearing Oficer in the Second Adm nistrative
Proceedi ng nor anyone el se had the authority to overturn it. MID
at 5.

| . K. argues that if he had filed a civil action within
ni nety days of Hearing Oficer Mers's email dismssing his case
due to settlenent, instead of seeking to reopen the
adm ni strative process to obtain a hearing and a decision on the
nmerits, his clains would have been subject to dism ssal for
failure to exhaust his admnistrative remedies. Mm of Law in
Qop. to Def. Mot. to Dismss Pl.’s First Anended Conplaint (*Pl
Resp.”) at 5. 1.K argues that the ninety-day statute of
limtations period runs fromthe date of a decision by a Hearing
O ficer on the nerits, and that Myers’s email dism ssing his case
was not a decision on the nerits.? 1d. at 6. Thus, we nust

determ ne whether Hearing Oficer Mjers’s email dismssing |.K ' s

The Township argues in its sur-reply brief that |.K is
raising this issue for the first time on appeal. Def. Sur-Rep.
at unnunbered page 2. Wile it is true that issues not raised in
the | ower court are waived and cannot be raised for the first
time on appeal, D.Z. v. Bethlehem Area School Dist., 2 A 3d 712,
725 (Pa. Commw. Ct. 2010), we would in any event have had to
consi der whet her the decisions below were final within the
nmeani ng of the statute to decide the disposition of this case.
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case because of the reported settlenent constitutes a “decision”
for the purposes of calculating the ninety-day statute of
[imtations under the |DEA

The | DEA provides a party with a ninety-day statute of
limtations for bringing a civil action in federal court. 20
US C 8 1415(i)(2) (A and (B) (“any party aggrieved by the
fi ndi ngs and deci sion nmade under this subsection, shall have the
right to bring a civil action wth respect to the conpl ai nt
presented pursuant to this section. . . . The party bringing the
action shall have 90 days fromthe date of the decision of the
hearing officer to bring such an action.”); 34 CF.R §
300.516(b) (“[t]he party bringing the action shall have 90 days
fromthe date of the decision of the hearing officer”). The
ni nety-day period runs fromthe date of the Hearing Oficer’s
decision. 20 U S.C. 8§ 1415(i)(2)(B); 34 C.F.R 8 300.516(b).

Under the I DEA, the decision of a Hearing Oficer
“shal | be made on substantive grounds based on a determ nation of
whet her the child received a free appropriate public education.”
20 U.S.C. § 1415(f)(3)(E)(i). “Any party aggrieved by the
findi ngs and decision rendered in such a hearing may appeal such
findings and decision to the State educational agency,” [d. at §
1415(g) (1), or “shall have the right to bring a civil action
inadistrict court of the United States,” provided it is brought
within “90 days fromthe date of the decision of the hearing
officer.” 1d. at 8 1415(i)(2)(A) and (B).

The full text of the Hearing Oficer’s Septenber 4,
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2009 emmi | reads,

This concerns the | K v Haverford Township
School District Case. On July 28, 2009, I
cancel |l ed the schedul ed hearings in this
matter and infornmed the parties that | would
dismss this case in 30 days. | ordered this
because the parties reported that they had
settled this dispute and needed 30 days to
finalize their settlenment agreenent.

Accordi ngly, 30 days having el apsed, this
matter is now DI SM SSED and consi dered
CLOSED.

MID, Ex. D. This is not a “decision” within the neaning of 20
US C 8 1415(f)(3)(E) (i) because it has not been made on
“substantive grounds.” In addition, a settlenment agreenent does

not equate to an adjudication on the nerits because “a necessary

expl oration of the issues [is not] acconplished.” Washington v.

Cal. Dep’t of Educ., No. 10-186, 2010 W 4157139, at *6 (E.D

Cal. Cct. 19, 2010). Thus, no “decision” within the nmeani ng of
that term pursuant to the | DEA had been made, and the ninety-day
statute of limtations does not apply to the First Adm nistrative
Proceeding Order. W wll thus deny defendant’s 12(b)(6) notion
to dismss. W wll now consider defendant’s Rule 12(b) (1)

chal l enge to our jurisdiction.

B. Def endant’s Rule 12(b)(1) Mtion

The School District argues that, in the event that we
cannot dismss plaintiff's anmended conpl aint pursuant to Rule
12(b)(6), we should dism ss the anended conpl ai nt pursuant to
Rul e 12(b) (1) because we | ack subject matter jurisdiction due to

| .K."s failure to exhaust his adm nistrative renedi es under the
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| DEA. °

A court nust dismss a conplaint if it |acks subject
matter jurisdiction over the clains because w thout subject
matter jurisdiction the court does not have the power to hear the

case. Fed. R CGCv. P. 12(b)(1); Mrtensen v. First Fed. Sav. and

Loan Ass'n, 549 F.2d 884, 891 (3d Cir. 1977). Because subj ect

matter jurisdiction is central to a court's authority, a court

can rai se issues of subject matter jurisdiction sua sponte at any

tine. Fed. R Cv. P. 12(h)(3).

Chal | enges to subject matter jurisdiction may be facial
or factual. Mrtensen, 549 F.2d at 891. The former proceeds
like a notion under Rule 12(b)(6), where a court accepts the
allegations in the conplaint as true. [Id. In the latter, a
court is "free to weigh the evidence and satisfy itself as to the
exi stence of its power to hear the case.” 1d. Here, we nust
determ ne whether there is affirmative evidence in the record
that supports our jurisdiction. Because the Township presents
factual evidence of |I.K 's failure to exhaust his adm nistrative
remedies, we will treat this notion as a factual challenge to our

jurisdiction.

® Haverford also argues that, with regard to § 504 cl ai ns
i nvol vi ng speci al education services, our Court of Appeals has
deci ded that the exhaustion requirenment applies to all clains for
relief available under the I DEA, even if a claimarises under a

di fferent cause of action. MID at 8. It also contends that 8§
504 clains require admnistrative exhaustion if a plaintiff is
seeking relief that is also avail able under the |DEA Id. W

need not exami ne this argument as plaintiff does not dispute this
poi nt .



As the defendant’s notion constitutes a factual
chal | enge, the burden shifts to I.K to prove that subject matter
jurisdiction exists. In reviewng a factual challenge to a
Court's subject matter jurisdiction, a court is not confined to
the allegations in the Conplaint. Instead, we may | ook beyond
the Conplaint to the evidence presented to determnm ne whet her we

i ndeed have such jurisdiction. Gotha v. United States, 115 F. 3d

176, 179 (3d Cir. 1997) (noting that "the court [is] not confined
to allegations in the plaintiff's conplaint, but [can] consider
affidavits, depositions, and testinony to resolve factual issues

bearing on jurisdiction"); Turicento, S.A Vv. Anerican Airlines

Inc., 303 F.3d 293, 300 n.4 (3d Cr. 2002).

| . K. did not exhaust his adm nistrative renedi es at the
First Adm nistrative Proceedi ng because his conplaint was
di sm ssed after the parties infornmed the Hearing Oficer that
they had reached a settlenent. But the Second Adm ni strative
Proceedi ng did not produce a decision on the nerits of I.K s
clains either because the Hearing Oficer in the Second
Adm ni strative Proceedi ng decided that (1) she could not overturn
the decision of the first Hearing Oficer, and (2) it was not
Within the jurisdiction of a Special Education Hearing Oficer to
determ ne whether there was an existing settlenent agreenent by
virtue of the oral agreenent between the parties. MID, Ex. A at
2. Mre to the point, she did not nake a decision “on
substantive grounds based on a determ nation of whether the child

received a free appropriate public education.”
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The only decision that Hearing O ficer Valentini mde
over which we have jurisdiction to review was her finding that it
was not within the jurisdiction of a Special Education Hearing
O ficer to determ ne whether there was an existing settl enent
agreenment. Hearing Oficer Valentini found that “[c]ontract
di sputes are not within the jurisdictional authority of a special
education hearing officer.” 1d.

A few nont hs ago, Judge Davis observed in dicta that
whet her a Hearing O ficer has jurisdiction to enforce resolution
agreenments is still an open question in this GCrcuit. Lyons v.

Merrion Sch. Dist., No. 09-5576, slip. op. at 6 (E. D. Pa. Dec.

14, 2010). Judge Davis canvassed both sides of the issue before
declining to opine on it. He noted, however, that “state
educati onal agencies seemto consistently enforce settl enent
agreenments in school districts’ favors to preclude parents from
bringing particul ar due process conplaints, w thout undertaking
anal yses of their own jurisdiction.” 1d. at 7.

We, too, wll not decide this issue, but we find that
it is wthin the jurisdiction of a Special Education Hearing
O ficer to determ ne whether a settlenent agreenent exists.
Toward that end, |.K provides case law fromother circuits where
the courts found that adm nistrative hearing panels nust decide
in the first instance whether an enforceabl e settl enent agreenent

exists. Pl. Resp. at 10 (citing State ex rel. St. Joseph Sch

Dist. v. Mb. Dep’t of Elenentary & Secondary Educ., 307 S. W 3d

209, 215 (Mo. Ct. App. 2010); J.P. v. Cherokee Cnty. Bd. of
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Educ., 218 Fed. App’ x 911, 913-14 (11th Gr. 2007); J.MC. v. lLa.

Bd. Elenentary & Secondary Educ., 584 F. Supp. 2d 894, 897 (M D

La. 2008); Traverse Bay Area Internediate Sch. Dist. v. Mch.

Dep’t of Educ., No. 06-139, 2007 W 2219352, at *10 (W D. M ch.

Jul. 27, 2007), aff’'d, 615 F.3d 622 (6th Cir. 2010)).

Finally, if we see fit to grant defendant’s notion to
dism ss pursuant to Fed. R Gv. P. 12(b)(1), plaintiff requests
that we not dismss his case with prejudice, but rather remand
the case to the Adm nistrative Hearing Oficer. Pl. Resp. at 11.

W find plaintiff’s reasoning persuasive. Plaintiff
has failed to exhaust his admnistrative renedies with regard to
obtaining a Hearing O ficer’s decision on “substantive grounds,”
and Hearing O ficer Valentini was incorrect in finding that
contract disputes are not wwthin the jurisdictional authority of
a Special Education Hearing Oficer. Certainly, it is within
Hearing O ficer Valentini’s jurisdiction to determ ne whether a
valid settlenent agreenment exists. Thus, we wll grant
defendant’s notion to dismss pursuant to Fed. R Cv. P.

12(b) (1) and remand this matter back to Pennsyl vani a Speci al
Education Hearing O ficer Valentini on the issue of whether a

valid settl enment agreenent exists.

C. Def endant’s Motion for Attorney’'s Fees

Haverford noves to recover fromplaintiff’'s counsel its
attorney's fees in defending itself in this matter. Under the

| DEA, a prevailing party may recover attorney's fees against the
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attorney of a parent who files a conplaint or subsequent cause of
action that is “frivol ous, unreasonable, or w thout foundation.”
34 CF.R 8 300.517(a)(ii). Haverford argues that because
plaintiff’s counsel filed an appeal to the First Adm nistrative
Proceeding out of time, the appeal to this Court fromthe Second
Adm ni strative Proceeding was frivol ous and unreasonabl e.

Because we found a substantive issue upon which
plaintiff could appeal, plaintiff’'s appeal was not frivol ous or
W t hout foundation. W wll therefore deny Haverford' s notion

for attorney’s fees.

BY THE COURT:

__\s\Stewart Dal zel |
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

. K ) ClVIL ACTI ON
BY AND THROUGH H S PARENT

AND EDUCATI ONAL DECI SI ON

MAKER, B. K.

THE SCHOCL DI STRI CT OF
HAVERFORD TOMNSHI P ) NO. 10-4397

ORDER

AND NOW this 21st day of March, 2011, upon
consi deration of defendant’s notion to dismss and notion for
attorney’s fees (docket entry # 5), plaintiff’s response (docket
entry # 6), and defendant’s notion for leave to file a sur-reply
brief (docket entry # 7), and in accordance with the foregoing
Menmorandum it is hereby ORDERED that:

1. Def endant’s notion to dism ss and for attorney’s
fees (docket entry # 5) is GRANTED for |ack of subject matter
jurisdiction pursuant to Fed. R Cv. P. 12(b)(1), and DEN ED

Wi th respect to the notion for attorney's fees;
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2. Def endant’s notion for |eave to file a sur-reply
brief (docket entry # 7) is GRANTED,

3. The C erk of Court shall DOCKET defendant’s sur-
reply brief, which is attached to defendant’s notion at the
second page of its notion;

4, This case is REMANDED to Pennsyl vani a Speci al
Education Hearing O ficer Linda Valentini on the issue of whether
a valid settlenent agreenent exists; and

5. The Cerk of Court shall CLOSE this case

statistically.

BY THE COURT:

__\s\Stewart Dal zel |
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