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The plaintiffs obtained a nortgage on their hone from
t he def endant Money Warehouse, Inc., a "correspondent |ender" for
def endant Countryw de Bank, FSB. Mney Warehouse used
Countrywi de Bank's automated conputer systemto determ ne whet her
Countrywi de woul d purchase the | oan if Mney Warehouse made the
| oan, and the plaintiffs allege that the conputer system advi sed
Money War ehouse that Countryw de Bank woul d purchase only a | oan
with what the plaintiffs allege were terns unfavorable to them
Countrywi de Bank did in fact purchase the plaintiffs' |oan after
closing. The plaintiffs seek rescission of the | oan based on
al l eged violations of the federal Truth in Lending Act (“TILA"),
15 U.S.C. 88 1601 et seq., and Pennsylvania s consuner protection
| aws. Countryw de Bank has filed a notion for summary judgnent.
The TILA requires the lender to provide “materi al
di scl osures” to the borrower, including, as is relevant in this
case, notice that "the obligor shall have the right to rescind
the transaction until mdnight of the third business day

foll owi ng the consunmati on of the transaction or the delivery of



the information and rescission forns[.]" 15 U.S.C. § 1635(a). |If
the creditor fails to provide the required notice of the right to
rescind or the required disclosures, the debtor’s right to
rescind "expires" three years after the consumati on of the
transaction. 15 U S.C. 8§ 1635(f).

In this case, the plaintiffs signed the | oan docunents
on Friday, June 9, 2006. Al parties agree that the notice of
right to cancel signed by the plaintiffs at the closing provided
that the plaintiffs had until June 12, 2006 to cancel the
transacti on; because June 11 was a Sunday, this notice gave the
plaintiffs only two business days, instead of the required three.
Count rywi de Bank has produced revised notices that are signed by
the plaintiffs with a stanped date of June 16, 2006, giving the
plaintiffs until June 20, 2006 to cancel. The plaintiffs admt
that their signatures appear on the revised notices but deny that
t hey signed any docunents after June 9, 2006. | need not resolve
this dispute, because the plaintiffs waited too long to sue
Count rywi de Bank

The plaintiffs filed their conplaint on April 7, 2009,
nam ng Money Warehouse, Inc. and Countryw de Hone Loans, Inc. as
def endants; an anended conpl aint agai nst the sane def endants was
filed on July 30, 2009. Countryw de Hone Loans serviced, but
never held, the plaintiffs’ loan, and is a separate entity from
Countrywi de Bank. On March 12, 2010, Countryw de Honme Loans

filed a notion for summary judgnent, and on March 29, 2010, the
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plaintiffs filed a notion to anend the conplaint a second tine to
name Countryw de Bank as a defendant instead of Countryw de Hone
Loans. | granted the notion for summary judgnent of Countryw de
Home Loans and allowed the plaintiffs’ amendnent. | did not at
that time definitively determ ne whether the conplaint against
Countrywi de Bank could relate back to the conmmencenent of the
action.

Countrywi de Bank argues that the TILA claimis tine-
barred because the plaintiffs did not attenpt to name Countryw de
Bank until March 29, 2010, nore than three years after the
closing. | agree. The three-year period in 15 U S.C. § 1635(f)
operates as a statute of repose, not a statute of limtations,

and is not subject to equitable tolling. WIliams v. Wlls Fargo

Hone Mortg., Inc., No. 10-1493 (3d Cr. Feb. 8, 2011)

(unpublished). See also Beach v. OGcwen Fed. Bank, 523 U. S. 410,
417 (1998) (Section 1635(f) “says nothing in terns of bringing an
action but instead provides that the ‘right of rescission [under
the Act] shall expire’ at the end of the tinme period. It talks
not of a suit's commencenent but of a right's duration, which it
addresses in terns so straightforward as to render any limtation
on the time for seeking a renmedy superfluous.” ).

The plaintiffs argue that the second anended conpl ai nt
relates back to the original conplaint pursuant to Federal Rule
of GCvil Procedure 15(c), and therefore Countryw de Bank was

tinmely sued. Even if the rel ation-back doctrine can overcone the
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statute of repose, which I do not find to be the case, it does
not help the plaintiffs here. Wen an anendnent seeks to change
t he named defendant, Rule 15(c)(3) requires that the new y-naned
party have received notice of the action within the tinme period
provided by Rule 4(m for service of the sumobns and conpl ai nt.
There is no evidence in the record that Countryw de Bank (as
opposed to Countryw de Hone Loans, the servicer of the account)
had notice of the suit within the 120-day period required by Rule

4(m. See Mquel v. Country Funding Corp., 309 F.3d 1161, 1165

(9th Gr. 2002); In re Meyer, 379 B.R 529, 551 (Bankr. E.D. Pa.

2007). The TILA clai magainst Countryw de Bank was filed too
| at e.

Countrywi de Bank al so seeks dism ssal of the
plaintiffs’ clai munder Pennsylvania s Unfair Trade Practices and
Consuner Protection Law, 73 P.S. 8 201-2. The plaintiffs
acknow edge that their only claimagai nst Countryw de Bank under
t he Pennsylvania statute is the alleged TILA violation. The
all eged violation of the federal statute does not constitute a

per se violation of the Pennsylvania statute. Garczynski V.

Countrywi de Hone Loans, Inc., 656 F. Supp. 2d 505, 514 (E.D. Pa.

2009) (collecting cases). Instead, the plaintiffs nust have
evi dence (because this is a notion for summary judgnent, not a
notion to dismss) that would allow a jury to find that the
def endant had engaged in deceptive conduct and caused an

ascertainable loss to the plaintiffs. See Lorah v. Suntrust
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Mortg., Inc.

, Gvil Action No. 08-0703, slip op. (E. D Pa.

17, 2010).

The plaintiffs have not made their case, and

Countrywi de Bank’s notion wi |l be granted.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam

John P. Full am Sr.

J.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GREG NULMAN, et al. : CVIL ACTI ON
V. :

MONEY WAREHOUSE I NC., et al. NO. 09-1503

ORDER
AND NOW this 10'" day of March 2011, upon consideration
of Defendant Countryw de Bank, FSB' s Mdtion for Summary Judgnent,
and the response thereto, IT IS ORDERED
That the Mdtion is GRANTED. Summary Judgnent is
granted I N FAVOR OF the defendant, Countryw de Bank, FSB n/k/a
Bank of Anerica, N. A ONLY and AGAINST the plaintiffs, Geg

Nul man and Tat yanna Knyazhesky.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




