SIN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH SEGAL, et al
ClVIL ACTI ON NO. 07-4647
Plaintiffs
VS.
STRAUSSER ENTERPRI SES, | NC., et al

Def endant s

VEMORANDUM

HENRY S. PERKI N March 1, 2011
United States Magi strate Judge

This matter is before the Court on plaintiffs letter
nmoti on dated Decenber 1, 2010. See Docket No. 195. The letter
notion seeks an order conpelling third-party G oss MG nley LLP
to produce certain docunents identified on an Expanded Privil ege
Log whi ch have been withheld at the direction of the Strausser
def endants pursuant to attorney-client privilege and attorney
work product.! The letter response of the Strausser Defendants
was provided to this Court on Decenber 13, 2010. See Docket No.
196. On Decenber 22, 2010, the undersigned directed that copies
of the withheld docunents be filed and provided to this Court for
in canera review. See Docket Nos. 188 and 197. Having revi ewed

and considered the contentions of the parties, as well as the

! More specifically, plaintiffs seek production of docunents
identified as nunbers 58, 62, 63, 122, 153, 156, and 164 which were wi thheld
on the basis of attorney-client privilege. Plaintiffs also seek production of
documents identified as nunmbers 82, 91, 92, 93, 97, and 99 which were withheld
on the basis of attorney work product.



docunents at issue, the Court is prepared to rule on this
matter.?

JURI SDI CT1 ON

This action is properly before this court based on
diversity jurisdiction pursuant to 28 U S.C. § 1332. Al
plaintiffs are citizens of the State of New Jersey, and al
defendants are citizens of the Cormonweal th of Pennsylvania. The
anount in controversy is in excess of $75, 000.

VENUE

Venue is proper pursuant to 28 U.S.C. 8§ 1391(a)(2)
because the events giving rise to plaintiffs’ clains allegedly
occurred within this judicial district.

FACTUAL AND PROCEDURAL HI STORY

Plaintiffs, Kenneth Segal ("Segal”), Adam Segal, as
trustee for and on behalf of the Karen and Kenneth Segal
Descendents Trust (“Trust”), and Segal and Morel, Inc. (“S&M)
initiated this action on Novenber 5, 2007 by filing a four-count
civil Conplaint against Strausser Enterprises, Inc. (“SElI"), Gary
Strausser (“Strausser”) and SEl's attorney, Leonard Mel |l on
(“Mellon”). The Conplaint alleges four state-|aw cl ai ns:
tortious interference with contract (Count 1), tortious

interference with prospective contractual relations (Count 11),

2 By Standing Order dated March 19, 2007, the Honorabl e James Knol
Gardner, who is the United States District Judge assigned to this case, has
referred all discovery disputes to the attention of the undersigned for
resol ution.



mal i ci ous prosecution under the Dragonetti Act, 42 Pa.C S. A 88
8351-8354 (Count I11), and abuse of process (Count 1V).

According to the Conplaint, this action arises from
purchase agreenments whereby plaintiff S&M contracted to purchase
several parcels of land from defendant SEI. SElI retained certain
limted rights of first refusal to repurchase sone of the parcels
under specific contractually defined circunstances.?

S&M subsequent |y assigned all rights and obligations
ari sing under the purchase agreenents and subsequent anmendnents
to several limted liability conpanies (the “S&M LLCs”) of which
plaintiff Segal and the Trust are the only nenbers. Plaintiffs

al l ege that on Decenber 21, 2005, Segal and the Trust

3 According to the Conplaint and the docunents attached thereto, two

agreenments granted rights of first refusal to SEI. The June 11, 2002
Agreenent provided, in pertinent part, as foll ows:

[ S&M acknow edges that Phase Il is a four-year build
out and agrees to aggressively market the purchased
properties to honmebuyers. Should [S&M be unable to
mar ket the properties sucessfully, absent any
government inposed noratorium building an average of
20 units per year over a four (4) year period, it
hereby agrees to give [SEI] a right of first refusa
to take back the approved and inproved lots at the
sanme price continued [sic] herein

See Conplaint, Exhibit B, June 11, 2002 Agreenent at 8§ 5.17.4. The April 25,
2003 Agreenment provided, in pertinent part, as follows:

Should [ S&M decide to sell all or some of the lots
[ S&M hereby agrees to give [SEI] a right of first
refusal to take back the approved and i nproved | ots.

See Conplaint, Exhibit D, April 25, 2003 Agreenent at § 5.17.4.
Both of these agreenents were executed by the seller, SElI, and
buyer, S&M More specifically, the Court notes that Gary J. Stausser, as

president for SElI, executed the agreenments on behalf of SEI and Kenneth Segal
as president for S& executed the agreenents on behal f of S&M
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(collectively the “Segal sellers”) contracted to sell their
interests in the S& LLCs to K. Hovnani an Pennsyl vani a

Acqui sitions, LLC (“Hovnanian”), by way of a sal es agreenent that
t ook several nonths to negotiate and finalize (“the Hovnanian
agreenent”).

Plaintiffs allege that the Segal sellers attenpted to
nmeet with defendants SEI and Strausser to discuss the sale of
menberships in the S&M LLCs to Hovnani an, but that, in an attenpt
tointerfere wwth the sale to Hovnanian and to gain | everage by
whi ch to gain nonetary concessions fromthe Segal sellers,
Strausser and other SElI representatives refused to neet with the
Segal sellers. The Conplaint further alleges that on February
13, 2006, just two days prior to closing on the Hovnani an
agreenent, SElI, through its attorney, defendant Mellon, filed a
awsuit in the Court of Common Pl eas of Northanpton County,
Pennsylvania to stop the transfer of the properties based on a
right of first refusal, as well as a notice of entry of /is
pendens agai nst the property.

As a result of the /is pendens, plaintiffs allege that
Hovnani an refused to proceed with the closing. Plaintiffs aver
that SEI and Strausser refused to withdraw the /is pendens, and
Hovnani an term nated t he Hovnani an agreenent because the Segal

sellers were unable to provide good title to the properties.



The Conpl aint alleges that the filing of the
Nor t hanpt on County | awsuit was frivolous and in bad faith because
def endants SEI, Strausser and Mellon all knew that the purchase
agreenents had binding arbitration clauses; the transaction with
Hovnani an did not trigger the right of first refusal clauses; and
SEI and Strausser |acked the financial ability to exercise the
rights of first refusal, even if properly triggered. |In response
to these allegations, the Strausser defendants* have asserted an
“advi ce of counsel” defense and acknow edge that they have waived
any privilege protection that may have existed with respect to
docunents and i nformation concerning the advice relied upon in
filing the Northanpton County |awsuit regarding rights of first
refusal and the filing of the /is pendens.?®

DI SCUSSI ON

According to the United States Court of Appeals for the
Third Crcuit, “[t]he attorney-client privilege is waived for any
rel evant communication if the client asserts as a material issue
in a proceeding that . . . the client acted upon the advice of a
| awyer or that the advice was otherw se relevant to the | egal

significance of the client’s conduct.” Livingstone v. North

4 In this Menorandum “Strausser defendants” refers to Strausser

Enterprises, Inc. and Gary Strausser

> At the tinme of the filing of the Northanpton County |awsuit and
I'is pendens, the Strausser defendants were represented by Defendant Leonard
Mellon. It is M. Mellon's advice that the Strausser defendants assert they
relied upon in connection with the filing of the Northanpton County | awsuit
and /is pendens.



Bel | e Vernon Borough, 91 F.3d 515, 537 (3d Gr. 1996). Wen a

party asserts an advice of counsel defense, it waives the
attorney-client privilege wwth respect to “all conmunication to
and from counsel concerning the transaction for which counsel’s

advi ce was sought.” Applied Telematics, Inc. v. Sprint Corp.

No. 94-4603, 1995 U. S. Dist. LEXI S 14061, at *3 (E.D. Pa. Sept.
21, 1995) (citations omtted). A party, however, waives the
privilege only with respect to the subject of the advice upon
which the party intends to rely on as a defense. 1d. (citing

WL. CGore & Associates v. Tetratec Corp., No. 89-3995, 1989 U. S

Dist. LEXIS 14245, at *8 (E.D. Pa. Nov. 27, 1989). The scope of

the waiver is determned by the Court. d ennede Trust Co. V.

Thonpson, 56 F.3d 476, 486-487 (3d Cr. 1995).

Attorney-Client Privilege
Docunents 58, 62, 63, 122, 153, 156, and 164

Plaintiffs contend that, based on their review of the
privilege |log, each of these docunents relate to the subject
matter for which the Strausser defendants concede they have
wai ved any applicable attorney-client protection. As such,
plaintiffs aver that these docunents shoul d be produced.

However, based on this Court’s review of the docunents in canera
t he docunents in question do not appear to bear on the advice
received by the Strausser defendants, or information exchanged
bet ween themand M. Mellon, prior to the filing of the

Nor t hanpt on County |l awsuit and //is pendens.
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Rat her, the docunents at issue, which are dated between
Cct ober 4, 2006 and April 2, 2007, concern communi cations nade
bet ween the Strausser defendants and Goss McG nley LLP. As
expl ained by the Strausser defendants in their letter response,
Mal col m Gross, Esquire of Goss McG nley LLP served as their
attorney during the arbitration of contractual disputes with
plaintiffs arising froma contractual relationship related to a
separate project, the Riverview Project. Notably, M. Goss did
not begin his representation of the Strausser defendants until
approxi mately six nonths after the Northanpton County |awsuit and
lis pendens were filed.?®

Based on the information provided to this Court, it
does not appear that any of the docunents in question concern
i ssues surrounding the original filing of the /is pendens or
Complaint in the Northanpton County |awsuit. Moreover, the
docunents in question do not appear to concern any comruni cations
relevant to the litigation prior to the termnation of the
Hovnani an agreenent on February 27, 2006. Accordingly, we deny

plaintiffs’ letter notion with respect to these docunents.

6 As noted in their letter response, the Strausser defendants

concede that docunents created after the filing of the Northanpton County
lawsuit and /is pendens could be relevant to the advice of counsel defense and
subj ect to waiver to the extent they bear on the advice received by the
Strausser defendants and information exchanged with M. Mellon prior to the
filing of the lawsuit and /is pendens. However, such is not the case here.

As expl ai ned above, the docunents in question do not appear to contain such

i nformation.



Attorney Work Product
Docunents 82, 91, 92, 93, 97 and 99

Plaintiffs also contend that each of these docunents
relate to the subject matter for which the Strausser defendants
have wai ved any applicable attorney-client protection.

Plaintiffs aver that these docunents should be produced as well
because work product protection is waived through a party’s
assertion of an advice of counsel defense. However, because we
concl ude, based on our in canera review and the information
provided to this Court, that these docunments, which consi st
solely of internal nmenoranda between attorneys at G-oss MG nl ey
LLP, were not comrunicated to the Strausser defendants, they are
not subject to production.

As detailed by the Strausser defendants in their letter
response, plaintiffs are not entitled to work product that was
never comuni cated to the defendants. “[I]f the state of m nd of
the [defendants] is in issue, papers reflecting the work product
of counsel that were not shared with or communicated to the
clients are not relevant. Wrk product that was not communi cated
to the client cannot affect the client’s state of mnd.”’

Rhone- Poul enc Rorer, Inc. v. Hone Indemity Co., 32 F.3d 851, 866

(3d Cir. 1994). The docunents at issue, which were not conveyed

to the Strausser defendants, could have no bearing on their state

! In this matter, plaintiffs concede in their letter notion that the

Strausser defendants have placed their state of mind at issue by advancing the
“advi ce of counsel” defense.



of mnd or their conduct. Accordingly, we deny plaintiffs’
letter nmotion with respect to these docunents.?

An appropriate Order foll ows.

8 As additional support for our denial, we note that the nenoranda
at issue are dated between August 21, 2006 and Novenber 13, 2006, after the
Nort hanpt on County |l awsuit and /is pendens had been filed and after the
Hovnani an agreenent had been term nated.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH SEGAL, et al
ClVIL ACTI ON NO. 07-4647
Plaintiffs
VS.
STRAUSSER ENTERPRI SES, | NC., et al

Def endant s

ORDER

AND NOW this 1t day of March, 2011, upon
consi deration of the Decenber 1, 2010 letter notion of Plaintiffs
(Docunent No. 195) and the Decenber 13, 2010 letter response of
the Strausser Defendants (Docunent No. 196), and for the reasons
expressed in the foregoi ng Menorandum

I T IS ORDERED that Plaintiffs' letter notion is DEN ED.

BY THE COURT:

/s/ Henry S. Perkin
HENRY S. PERKI N
United States Magi strate Judge
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