IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLETUS MCLAUGHLI N : ClVIL ACTI ON
V. :
SANOFI - AVENTI S U. S., | NC. : NO. 09-4397
VEMORANDUM
Dal zel I, J. March 1, 2011

Plaintiff C etus MLaughlin sues his enpl oyer,
def endant Sanofi-Aventis U S., Inc. (“Sanofi”), under the
Anmericans with Disabilities Act (“ADA” of the “Act”) for
discrimnation (Count I) and retaliation (Count I1).

Sanofi noved for sunmary judgnent, MLaughlin
responded, and Sanofi replied. Sanofi contends that MLaughlin

cannot establish a prima facie case for his clains, and that it

had legitimate, nondi scrimnatory reasons for termnating him
Sanofi al so argues that MLaughlin cannot neet his burden with
respect to establishing pretext.

For the reasons we discuss in detail below, we wll
grant Sanofi’s notion for summary judgnent and enter judgnent in

favor of it.

Fact ual Backgr ound

Cl etus McLaughlin worked for Sterling Wnthrop as a
security officer from1993 until one of Sanofi’s predecessor
corporations acquired Sterling Wnthrop in 1994. Def endant
Sanofi-Aventis U S. Inc.’s Menorandum of Law in Support of its
Motion for Summary Judgnment (“Def. MSJ”), Excerpts fromthe
Deposition of Cetus MLaughlin (“MLaughlin Dep.”) 27:17 - 28:1.



After the acquisition, MLaughlin received tenporary work on a
“transition teanf and then began working as a security officer
for Sanofi’s predecessor in 1995. |1d. at 28:11 - 29:5.
McLaughlin reported to Richard Ranke, who conpleted plaintiff’'s
performance appraisals. 1d. at 29:10-12; Ex. 2. In 1998, Ranke
rated McLaughlin’s performance as achi evi ng expectations, but
noted that “Clete easily neets stated objectives each year, but
Security managenent feel[s] that there is a great deal of
‘“unl ocked” potential that remains to be tapped.” Def. MJ, Ex.
2.

In 2003, McLaughlin was di agnosed with Langerhan’s Cel
Hi stiocytosis, a rare condition which produced a brain tunor in
him MLaughlin Dep. at 10:15-20. This required himto take
disability leave fromwork in order to undergo surgery and
receive radiation therapy. 1d. at 16:18-22. MLaughlin began
his first disability | eave on or around Novenber 26, 2003, and
remai ned on this |eave for five or six nonths. Id. at 18:8-12.
During McLaughlin’s disability | eave, Brian Bean, MLaughlin's
supervisor at that tinme, conpleted plaintiff's performance
apprai sal for 2003 and rated his performance -- given his
“significant personal crisis” -- as exceedi ng expectations. 1d.,
Ex. 5. Wen plaintiff returned fromhis disability |eave, he
experienced a “relatively snooth” transition, and he admts that
he did not suffer any discrimnation at that tine. MLaughlin
Dep. at 30:13-21

In 2005, McLaughlin needed chenotherapy to treat his
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condition and took another disability leave in order to
facilitate this treatnment. MLaughlin Dep. at 18:2-7. This
| eave al so lasted five or six nonths. Id. at 18:8-12. Wen
McLaughlin returned to work, he was allowed to “ease back into”
full-time work. [d. at 105:10-106:1. Although plaintiff clains
that it was after he returned fromhis second disability | eave
that Sanofi’s predecessor firmbegan to discrimnate against him
he received a positive performance review at that tine that
McLaughlin felt was fair. 1d. at 43:18-44:1; Def. MSJ, EX. 6.

Prior to 2006, one of MlLaughlin' s primary
responsi bilities had been perform ng background checks on new y-
hired individuals. Def. M3J, Ex. 7. |In 2006, however, the
nunmber of background checks required doubl ed due to the nerger of
Sanofi’s predecessor corporation with Aventis (creating Sanofi -
Aventis). MlLaughlin Dep. at 31:11-21. This increased worKkl oad
| ed Sanofi to outsource the background checks to outside
conpanies. 1d.

Plaintiff’s supervisor in 2006, John Rovi nski,
conpl eted McLaughlin’s perfornmance review over a year after
McLaughlin had returned fromhis second disability | eave. Def.
MBJ, Ex. 7. Rovinski rated McLaughlin’s performance as neeting
expectations. 1d. But Rovinski also noted that the background
checks for which MacLaughlin had previously been responsible had
been outsourced, and that this would require himto “becone nore
i nvol ved in other aspects/security prograns and nore conpl ex

initiatives.” |1d. Rovinski noted that plaintiff had “the
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know edge and experience needed for a | eadership role, but has to
apply his talents in that direction.” [|d.

That sane year, MlLaughlin contacted human resources
representati ve Nancy Baldw n to conplain about the pronotion of
anot her security officer, Dave Qutland, instead of him Def.

MBJ, Ex. 1. Baldw n contacted Ranke, who had by this tinme becone
McLaughlin's second-level manager. 1d. Ranke explained in an
emai|l to Baldw n that MLaughlin had not been pronoted because
“I'plaintiff’s] performance is |ackluster -- not saying that he
doesn't do what is required, but that is all he does. . . .” Id.

In late 2006, Sanofi issued a corporate nandate that
their security organi zati on needed to have a full-tinme enpl oyee -
- as opposed to a contractor -- on site around-the-clock. Dep.
of John Rovinski (“Rovinski Dep.”) 36:1-8. In Novenber of 2006,
Rovi nski called a neeting of senior security officers Henry
Cal | an, Foster “Reggie” Mrgan, and McLaughlin to explain the new
need for twenty-four-hour enployee coverage at the facility. 1d.
at 36:5-8. Ranke was al so present at the neeting and said that
wor ki ng the new schedul e presented “an opportunity for
advancenent.” Def. MsJ, Ex. 8. Oficers Callan and Mrgan
agreed to work the new schedul e, but MLaughlin resi sted.

Rovi nski Dep. at 36:9-13. MlLaughlin later testified that he
felt insulted by the new schedul e because Qutl and had been
pronoted to a managerial position, while MLaughlin's [ife “was

going to get turned upside down agai n working crazy hours.”
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McLaughlin Dep. at 52:3-9. Rovinski and Ranke | et MLaughlin
keep his old schedule while Oficers Callan and Mdrgan began to
wor k the new schedul e and took on additional responsibilities.
Def. MSJ, Ex. 8.

Plaintiff clainms that he was singled out because he was
the only non-contract enployee asked to change his schedule. Pl.
Resp. at 6; MLaughlin Dep. at 50:9-14. Plaintiff also clains
that defendant required himto wear the sanme uniformas the
contract enployees -- instead of letting himwar what the other
full-tinme enployees were wearing -- because he was not in a
“supervisory position.” MLaughlin Dep. at 48: 3-12.

Several nonths |later, MLaughlin sent Ranke an enmai
explaining that his unwillingness to work the new schedul e was a
result of his responsibilities as a single parent. Def. MSJ, Ex.
9. He did not nention his illness as a reason that he could not
wor k the new schedule. 1d. |In May of 2007, MlLaughlin contacted
Bal dw n to conplain that since his hesitation at working the new
schedule O ficers Callan and Morgan had been designated as
“leads.” 1d., Ex. 8.

In Cctober of 2007, MLaughlin secretly altered the
docunent containing the security shift schedule. 1d., Ex. 13.
The schedul e had previously reflected an even split of
responsi bility for working during Sanofi’s shutdowns for the
Thanksgi ving and Chri stmas holidays, wth MLaughlin working
during the Thanksgi vi ng shutdown and taking vacati on over

Christmas. |1d. Soneone subsequently altered the schedule to
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reflect plaintiff having his vacation over Thanksgiving and
Christmas. 1d. An investigation revealed that plaintiff made
this change to the schedul e without authorization and w thout
informng his superiors or anyone else within the security
organi zation. 1d.

Rovi nski conpl eted McLaughlin’s 2007 performance
assessnent in January of 2008. It reflected that MLaughlin had
met obj ectives but had only done the bare m ni mum required of
him 1d., Ex. 14 at 7 (“Clete prefers not to chall enge existing
protocols, whether site or departnental in nature. He does not
enbrace and is slowto react to change. . . . He has not shown
the initiative nor innovation to substantially inprove prograns
or processes.”). MlLaughlin continued to conplain that he was
being unfairly passed over for pronotion. 1d. (“Clete often
conplains to others, both within and outside the departnent, that
he was by-passed for pronotion during the last two years.”).

In April of 2008, MLaughlin learned that a certain
contract security officer had been barred from Sanofi’s
facilities pending the resolution of an issue discovered during a
background check. 1d., Ex. 19. MlLaughlin’s superiors
instructed himthat the reason for this action was confidenti al
and he did not have perm ssion to | ook into why the contract
security officer had been barred fromthe site. Id. Plaintiff’s
superiors specifically directed himnot to performhis own
i nvestigation of the contract security officer. 1d. MLaughlin

| ooked into it anyway, using Sanofi’s resources to do so. I d.
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McLaughlin then infornmed his superiors that he knew what the
i ssue was, but gave contradictory answers about why he knew t he
information. H's superiors investigated MlLaughlin's conputer
records, and discovered that he had, in fact, perforned an
unaut hori zed background check. 1d., Ex. 20. Upon discovering
this insubordination, on May 14, 2008 MLaughlin’s superiors
i ssued hima formal counseling letter, which was placed in his
file. 1d., Ex. 22. Plaintiff signed the counseling letter
“under duress.” |d., Ex. 21.1

I n August of 2008, Sanofi changed McLaughlin s schedul e
to include eight-hour overnight shifts. 1d., Ex. 23. Plaintiff
conpl ai ned about this change, but clained it was his childcare
responsi bilities and not his nedical condition that were the
problem 1d. MLaughlin’s physician contacted Sanofi’s on-site
physician, Dr. Margaret Stroz, to request that plaintiff not be
made to work extended night shifts of twelve-hour duration
because of MLaughlin's nedical condition, and on Septenber 4,
2008, Dr. Stroz relayed that nessage to Rovinski. 1d., Ex. 24.
As a result, Sanofi never required plaintiff to work the types of
shifts that his doctor had suggested m ght exacerbate his
condition. MLaughlin Dep. at 144:19-145:11. Despite this,
McLaughlin filed his initial EEOC charge on Septenber 23, 2008. °

Plaintiff maintains in his response to defendant’s notion that
he was doing sonething that he was authorized to do. Pl. Resp
at 7 (citing McLaughlin Dep. at 33:8-34:5, 38:2-6).

Plaintiff asserts in his response to the notion, w thout
docunentary evidence, that he filed two EEOC conpl ai nts, one on
Sept enber 23, 2008, and anot her on Decenber 18, 2008. MLaughlin
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In Cctober of 2008, Sanofi gave MLaughlin additional
responsibilities. Rovinski Dep. at 45:5-17. Sanofi assigned him
to the Key Program which required himto update all procedures
for the handling and distribution of keys to the many restricted-
access areas of Sanofi’s facilities. 1d.; Dep. of Eugene Lucas
(“Lucas Dep.”) at 47:3-9. Plaintiff continually failed to update
the Key Program ® Def. M8J, Ex. 25-26. After having a nmonth to
update the Key Program MLaughlin presented Lucas with a copy of
the programexactly as it had existed in May of 2008. * |d., Ex.
26. Lucas told plaintiff that this was unsatisfactory, and on
Novenber 13, 2008 gave hi m anot her opportunity to update the
Program 1d. MLaughlin again presented Lucas with the previous
iteration of the Programw th only m nor changes. Id. Lucas
told plaintiff to take another hour and try again. Wen the hour

had passed, MlLaughlin presented the sane Programw th the sane

mnor revisions. |d. Wen told for the third tinme that the
revisions were unsatisfactory, MLaughlin said, “I’mnot going to
take this bullshit.” [d.; Lucas Dep. at 67:19-24; MlLaughlin

Dep. at 97:10-98:11. In response to his outburst, on Novenber 25,

2008 Sanofi placed McLaughlin on a final witten plan -- the |ast

claims in his anended conplaint that he filed his second EECC
conpl ai nt on Decenber 22, 2008. Defendant does not chall enge
t hese dat es.

McLaughlin clainms that defendant assigned this Programto himin
an effort to “find fault with the way in which Plaintiff
perfornmed his key programfunctions.” Pl. Resp. at 11-12.

“When Rovi nski retired, Eugene Lucas replaced himas MLaughlin's
supervi sor. Rovinski Dep. at 21:3-22:7.
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step in Sanofi’s disciplinary procedure before term nation. Def.
MBJ., Ex. 26. The final witten plan put MlLaughlin on notice
that if his performance did not inprove, he would be term nated.
| d.

Plaintiff clainse that, as a result of Lucas's harassnent, he



filed his second EEOC conpl aint on Decenber 18, 2008. Pl. Resp.
at 22.°

Def endant clains that MLaughlin's performance did not inprove
in the nonths follow ng the issuance of his final witten plan
Def. MSJ, Ex. 28; Ex. 29.

On January 23, 2009, Lucas net with MlLaughlin and
informed himthat his performance was still bel ow expectations
and that it nust inprove imediately. [d., Ex. 29. MLaughlin
did not inprove his performance, and about a nonth |later, on
February 26, 2009, Sanofi fired him [d., Ex. 31; Lucas Dep. at
61: 20- 23.

After his termnation, MLaughlin submtted an
application to the Social Security Adm nistration (“SSA’) for
total disability benefits. Def. MSJ, Ex. 32; MLaughlin Dep. at
121:5-11. McLaughlin clained to the SSA that he had becone
totally unable to work on February 26, 2009 as a result of his
disabilities -- the very day Sanofi fired him Def. M3J, Ex. 32
at SSA0047; McLaughlin Dep. at 165:3-11. Several doctors exam ned
McLaughlin and all agreed that he had decreased cognitive
abilities. Two of the doctors felt that he did not have the
capacity to performeffectively in an enploynent situation. Def.
MBJ, Ex. 34, Ex. 10, Ex. 36. As a result of MlLaughlin's
statenment to the SSA, the judgnent of the doctors who exam ned

him and the subm ssions of plaintiff’s own doctors and

°Plaintiff’s amended conplaint states that he filed his second
EEOC conpl aint on Decenber 22, 2008.

10



prof essionals, the SSA determ ned that MLaughlin was totally
unable to work due to the effects and conplications of his
Langerhan’s Cell Histiocytosis, and granted himtotal disability
benefits. 1d., Ex. 38. MlLaughlin has received about $1,914 per
nmont h since the SSA made its determ nation in August of 2009.

Id.; MLaughlin Dep. at 186:17-22.

1. Analysis®
Sanofi noves for summary judgnment agai nst McLaughlin on

both counts of the conplaint. The enployer clains that
McLaughl in cannot denonstrate a genuine issue of material fact to

support his clainms that Sanofi discrimnated agai nst hi mbecause

®Summary judgnment is appropriate when the “pl eadings, the
di scovery and disclosure materials on file, and any affidavits
show that there is no genuine issue as to any material fact and
that the novant party is entitled to judgnent as a matter of
law.” Fed. R Gv. P. 56(c)(2). Wenever a factual issue arises
whi ch cannot be resolved without a credibility determ nation, the
Court must credit the non-noving party's evidence over that
presented by the noving party. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 255 (1986).

The noving party bears the initial burden of proving that
there is no genuine issue of material fact in dispute.
Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S
574, 585 (1986). Once the noving party carries this burden, the
nonnovi ng party nust "cone forward with 'specific facts show ng
there is a genuine issue for trial.'" 1d. at 587 (quoting Fed. R
Cv. P. 56(e)). The non-noving party nust present sonething nore
than nere all egati ons, general denials, vague statenents, or
suspicions. Trap Rock Indus., Inc. v. Local 825, 982 F.2d 884,
890 (3d Cir. 1992); Fireman's Ins. Co. of Newark v. DuFresne, 676
F.2d 965, 969 (3d Cir. 1982). It is not enough to discredit the
novi ng party's evidence, the non-nmoving party is also required to
"present affirmative evidence in order to defeat a properly
supported nmotion for sumrary judgnment." Liberty Lobby, 477 U S
at 257. A proper notion for summary judgnent will not be
defeated by merely col orabl e evidence or evidence that is not
significantly probative. See Liberty Lobby, 477 U. S. at 249-50.
“[ T] he burden on the noving party nay be di scharged by
‘showing’...that there is an absence of evidence to support the
nonnovi ng party’s case.” Celotex Corp. v. Catrett, 477 U S. 317,
325 (1986).
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of his disability and retaliated agai nst hi mbecause he had filed

EEOC conpl ai nt s.

A. Di scrim nation under the ADA

McLaughlin’s claimof discrimnation arises under the

ADA. To establish a prima facie case of disability

di scrimnation under the ADA, MLaughlin nust present adm ssible
evi dence that he (1) had a “disability,” (2) was qualified to
performthe essential functions of his job, and (3) suffered an
adverse enpl oynent action because of his disability. Deane v.

Pocono Med. Ctr., 142 F.3d 138, 142 (3d Cir. 1998).

Courts evaluate an enployee’s claimthat he was the

subj ect of discrimnation under the MDonnell Douglas burden-

shifting paradigm Lawence v. Nat’'|l Westm nster Bank N. J., 98

F.3d 61, 68 &n.7 (3d Gr. 1996). If MLaughlin can establish a

prima facie case of discrimnation, the burden shifts to Sanofi

to articulate a legitimte, non-discrimnatory reason for the

adverse enploynment action. Walton v. Mental Health Ass’n of

Sout heastern Pa., 168 F.3d 661, 668 (3d Cir. 1999)(citing

McDonnel |l Douglas Corp. v. Geen, 411 U. S. 792, 802 (1973)).

Finally, the plaintiff has an opportunity to prove by a
preponderance of the evidence that the enployer's

nondi scrim natory reason is pretextual. 1d. at 804; Texas Dep't

Cnty. Affairs v. Burdine, 450 U. S. 248, 252-53 (1981). The

McDonnel | Douglas franmework "serves to bring the litigants and

the court expeditiously and fairly to [the] ultimte question" of

whet her the enpl oyer intentionally discrimnated agai nst the
12



enpl oyee. Burdine, 450 U S. at 253. In other words, that
framewor k hel ps courts determ ne whether unlawful discrimnatory
reasons notivated an enployer to take an adverse action agai nst
an enpl oyee.

Sanofi concedes that MLaughlin was di sabl ed under the

Act, but argues that he cannot establish a prim facie case

because he was not a “qualified individual” under the Act. Def.
MBJ at 18. Defendant argues that because plaintiff applied to the
SSA for total disability benefits, and the SSA found himto be
totally disabled, he is not a qualified individual. 1d.

To show that he was a “qualified individual” under the
Act, McLaughlin nust proffer adm ssible evidence that he had the
requisite skill, experience, education and other job-related
requi renments of the position, and that he was able to performthe
essential functions of his position as a senior security officer,

with or without reasonabl e accommodati on. Buskirk v. Apollo

Metals, 307 F.3d 160, 168 (3d G r. 2002). The Suprene Court has
held that where a plaintiff in an ADA case has applied for and
recei ved Social Security disability benefits for total

disability, the plaintiff cannot establish a prim facie case

unl ess that plaintiff can “proffer a sufficient explanation” for
“the apparent contradiction that arises out of the earlier

[ Social Security Disability Insurance (“SSDI”)] total disability
claim” develand v. Policy Mynt. Systens Corp., 526 U S. 795,
806 (1999).
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To avoid summary judgnent, the plaintiff bears the
burden of denonstrating the consistency of his assertions and
cannot sinply contradict his previous indication that he is
unable to work. 1d. The “explanation nust be sufficient to
warrant a reasonable juror's concluding that, assumng the truth
of, or the plaintiff's good-faith belief in, the earlier
statenment, the plaintiff could nonetheless performthe essentia
functions of her job, with or w thout reasonabl e acconmmodation.”
Id. at 807 (internal quotation nmarks omtted).

GQui ded by d evel and, we nust determ ne whether the
positions MLaughlin took in his Social Security disability
application and his ADA cl ai mgenuinely conflict. Detz v.

G einer Indus. Inc., 346 F.3d 109, 119 (3d G r. 2003). On the

one hand, as our Court of Appeals noted in Detz, in order to be
“di sabl ed” for SSDI purposes, an applicant nust be incapabl e of
performng his “previous work,” and he nust be found unable to
perform“any other kind of substantial gainful work which exists
in the national econony.” 42 U.S.C. 8 423(d)(2)(A); see 20 C F.R
88 404.1520(e)-(f), 404.1560(b)-(c) (2002). On the other hand,

to establish a prima facie case under the ADA, plaintiff nust

show, anong other things, that he was able to performthe
essential functions of his position as a senior security officer,
with or without reasonabl e acconmodati on. Buskirk, 307 F.3d at
168.

Because the SSA does not take reasonabl e acconmopdati ons

into account, there are “many situations in which an SSDI claim
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and an ADA claimcan confortably exist side by side.” J evel and,
526 U.S. at 803. Because of the specialized nature of the inquiry
under each statute, “an individual mght qualify for SSD under
the SSA's rules and yet, due to special individual circunstances,
remai n capable of ‘perfornfing] the essential functions' of her
job.” Id. at 804. Thus, “[t]he result is that an ADA suit
claimng that the plaintiff can performher job wth reasonabl e
accommodati on may well prove consistent with an SSDI clai mthat
the plaintiff could not performher own job (or other jobs)
without it.” 1d. at 803.

But this is not the claimthat MLaughlin makes. Here,
McLaughlin asserts that his statenents to the SSA and to the
Court in his ADA claimare not inconsistent because he did not
becone totally disabled until exactly the sane day that Sanofi
term nated his enploynent. MLaughlin contends that,

up until the time he was term nated[,] he was

physically and nentally capabl e of performng

all functions of his job. . . [but that his]

physi ci an recommended that Plaintiff not be

pl aced on an extended night shift or work for

twel ve hour durations [, and that] the

continual changes in his schedul es coul d have

an adverse inpact on his nmedical condition.

Pl. Resp. at 16-17. Plaintiff clains the defendant “indicated”

t hat he woul d not be acconmopdated, but he does not reconcile the
conflict by claimng he could have perforned his job had Sanofi
made a reasonabl e accommpdati on. |Indeed, he nerely argues -- not
wi thout circularity -- that “he applied for disability solely

because he was ternm nated from Sanofi-Aventis because of his

disability and the fact that they told himhe couldn't perform
15



the job anynore.” 1d. at 17 (citing MLaughlin Dep. at 17:13-
22) .

McLaughlin’s explanation that he applied for disability
because Sanofi termnated himis not relevant to whether his
statenments to the SSA and to this Court conflict. MlLaughlin
explicitly argues that he was capable of performng his job
wi t hout the need of reasonabl e accombdati ons and only applied
for disability benefits because he was fired. * Pl. Resp. at 17.
Wil e this argunent suggests that plaintiff may have
m srepresented his disability to the SSA, it does not provide a
reasonabl e expl anation for the inconsistency. Thus, even view ng
the facts in the |ight nost favorable to him MLaughlin has
failed to establish that he was a “qualified individual” and thus
we will grant defendant’s notion for summary judgnent with regard
to McLaughlin's claimof disability discrimnation.

Even if MLaughlin had established a prina facie case

of disability discrimnation, Sanofi has proffered plaintiff’s
poor performance and failure to inprove that performance as a
legitimate, non-discrimnatory reason for its behavior with
regard to McLaughli n.

Once a defendant enployer answers a plaintiff’'s prim
facie case with a legitimte, non-discrimnatory reason for its
actions, the plaintiff nust point to sone evidence fromwhich the

fact finder could reasonably either (1) disbelieve the enployer’s

‘McLaughl i n makes this argunent even though def endant
acknowl edges in its notion that it provided himwth reasonabl e
accommodat i ons when he requested them Def. MSJ at 11-12.
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articulated legitimte reasons, or (2) believe that an invidious
discrimnatory reason was nore |likely than not a notivating or

determ native cause of the enployer’s actions. Fuentes v.

Perskie, 32 F.3d 759, 764 (3d G r. 1994).

McLaughlin contends that his enployer (1) did not have
problens with his performance until after he returned fromhis
second disability | eave, (2) assigned sone of his
responsibilities to soneone el se while he was on | eave and then
did not give them back, (3) outsourced sonme of his
responsibilities, (4) assigned himwork that was beneath him (5)
constantly changed its expectations regarding his performance,
(6) pronoted | ess qualified cowrkers ahead of him and (7)
constantly changed his schedule without notice. Pl. Resp. at 18-
19. We will review those contentions in turn.

The record shows first that the workload doubl ed after
the 2006 nerger and this accounted for the new firm (a) giving
McLaughlin different responsibilities when he returned fromhis
disability | eave, (b) outsourcing sonme of his responsibilities,
and (c) changing his schedule. MLaughlin Dep. at 31:11-21.
Second, we have found no evidence that Sanofi “constantly”
changed its expectations of his performance; indeed, MLaughlin
proffers no such evidence. Third, the evidence presented
regardi ng his performance and attitude accounts for others being
pronot ed ahead of him Def. MSJ, Ex. 1, 7, 14, 22. Fourth, his
supervisors testified that assigning himto the Key Program --

wor k that he considered to be beneath him-- was a responsibility
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that was appropriate to sonmeone with his experience and
qualifications. Rovinski Dep. at 45:21; Lucas Dep. at 42:24-
43: 6. Finally, the fact that Sanofi did not have problens with
his performance until after he returned fromdisability | eave
does not create a showi ng of pretext sufficient to defeat sunmary

judgnent. See Hunter v. Rowan Univ., 299 Fed. App’'x 190, 195 (3d

Cr. 2008) (affirmng grant of summary judgnent to enpl oyer and
hol ding that “[t]he nmere existence of positive evaluations by a
supervi sor does not give rise to the inference that negative
eval uations from another supervisor were a pretext.”).

Thus, even if MlLaughlin had nmade a prina facie

disability discrimnation claim his enployer has proffered a
| egitimate non-discrimnatory reason for dismssing him and he
has not proffered evidence fromwhich a reasonable factfinder

could find pretext for his firing.

B. Ret al i ati on under the ADA®

McLaughlin's second claimis that Sanofi retaliated
against himby termnating himafter he filed his EECC
conplaints. A plaintiff bears the burden of establishing a prim
facie case of retaliation by denonstrating that (1) he

participated in a protected enpl oyee activity, (2) the enployer

8To the extent that MLaughlin argues in his responsive brief
that he suffered any actionable retaliation other than his
termnation, he is foreclosed fromraising these clains because
he failed to plead themin his amended conplaint. See Bell v.
Gty of Phila., 275 Fed. App x 157, 160 (3d G r. 2008) (holding
that a plaintiff “may not anend his conplaint through argunents
in his brief in opposition to a notion for summary judgnment”).
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acted adversely either after or contenporaneous with the
enpl oyee’s protected activity, and (3) there is a causal
connection between the enployee’s protected activity and the

enpl oyer’ s adverse action. WlIllians v. Phila. Housing Auth.

Police Dep’t, 380 F.3d 751, 759 (3d GCr. 2004). The MDonnel

Dougl as burden-shifting franework al so applies to ADA retaliation
claims. 1d. at 760 n. 3.

Sanofi assunes for the purposes of its notion that
McLaughlin has proved the first two el enents, but argues that his
claimfails because he cannot establish a causal connection
between his EEOC charge and his term nation. Def. MJ at 25.

Qur Court of Appeals has held that in the ADA
retaliation context, “tenporal proximty between the protected
activity and the termnation can be itself sufficient to
establish a causal link. . . [but] the timng of the alleged
retaliatory action nust be unusually suggestive of retaliatory
notive before a causal link will be inferred.” WIIlians, 380
F.3d at 760 (internal quotation marks and brackets omtted). In
WIllianms, over two nonths had el apsed between the tine that
plaintiff requested an assignnent and the tine that he was
termnated. Qur Court of Appeals found that this duration was
too long to be unusually suggestive of retaliatory notive. |d.
Where the tenporal proximty is not so close as to be unduly
suggestive, our Court of Appeals recognized that “timng plus

ot her evidence may be an appropriate test.” [d. (internal
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gquotation marks omtted, citing Thomas v. Town of Hammonton, 351

F.3d 108, 114 (3d G r. 2003)).
Here, MLaughlin filed his first EEOCC conpl ai nt on
Sept enber 23, 2008. He told his supervisor, “I’mnot going to
take this bullshit” on Novenber 13, 2008, and twelve days |ater
he was placed on a final witten plan. Plaintiff filed his
second EEQCC conpl ai nt on Decenber 18, 2008. Sanofi did not
termnate himuntil February 26, 2009 -- over two nonths after he
filed his second EEOC conpl aint, and al nost five nonths after he
filed his initial EEOC conplaint. The EEOCC conpl aints and the
alleged retaliation are thus too renote to be unduly suggesti ve.
We nust | ook to whether MLaughlin cites any other
evi dence that his enployer term nated hi mbecause he filed the
EEOC conplaints. To be sure, MlLaughlin cites other instances of
al l eged retaliation,® but offers no additional evidence that

Sanofi term nated him because he filed EEOC conplaints. On this

record, even viewed in the nost favorable light to MLaughlin,
Sanofi is entitled to sunmary judgnent on MLaughlin’s

retaliation claimas a matter of | aw

°McLaughlin argues that his enployer constantly changed his
schedul e very soon after he filed his first EECC conplaint. He
al so clains that his supervisor bullied himand that this
bullying led himto file his second EEOCC conplaint. Plaintiff
contends that his supervisor continued to bully himafter he
filed his EEOCC conplaint. Pl. Resp. at 22. But neither of these
facts supports plaintiff’s claimthat defendant term nated him
because of his EECC conpl aints. And because Lucas’s all eged
behavi or, according to McLaughlin, did not change after he filed
hi s second EEQCC conplaint, this fact does not weigh in
plaintiff’s favor on the pretext issue.
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But even if MLaughlin had established a prima facie

case of retaliation, Sanofi has articulated several legitinate
reasons for termnating him MULaughlin argues in his response
to defendant’s notion that “the analysis of pretext relating to
Plaintiff's retaliation claimis identical to that set forth

supra., [sic] as it relates to his clains for disability

discrimnation.” Pl. Resp. at 22. Because we have already found
that McLaughlin's proffered evidence of pretext will not support
his discrimnation claim and he nmakes the sane argunent with
regard to his retaliation claim that argunent fails as to
retaliation as well.

[, Concl usi on

Because McLaughlin has neither established a prinma
facie case for his discrimnation claimor his retaliation claim
nor has he denonstrated that Sanofi’s |egitinate,
nondi scrimnatory reasons for term nating his enploynent were
pretextual, we wll grant Sanofi’s notion for summary judgnment

and enter Judgnent in its favor.

BY THE COURT:

__\s\Stewart Dal zel |
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLETUS MCLAUGHLI N ) G VIL ACTI ON
V. :
SANCKHI - AVENTI S U. S., [ NC NO. 09-4397
ORDER

AND NOW this 1st day of March, 2011, upon
consi deration of defendant’s notion for sunmmary judgnment (docket
entry # 19), plaintiff’s response thereto (docket entry # 22),
and defendant’s reply (docket entry # 23), it is hereby ORDERED
t hat :

1. Def endant’s notion for summary judgnment (docket
entry # 19) is GRANTED; and

2. The Cerk of Court shall CLOSE this matter

statistically.

BY THE COURT:

__\s\Stewart Dal zel |
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLETUS MCLAUGHLI N ) G VIL ACTI ON
V. :
SANCKHI - AVENTI S U. S., [ NC NO. 09-4397
JUDGVENT

AND NOW this 1st day of March, 2011, upon
consi deration of our Menorandum and Order this day granting
Sanofi-Aventis U S., Inc.’s notion for summary judgnment, JUDGVENT
| S ENTERED i n favor of defendant Sanofi-Aventis U S., Inc. and

agai nst plaintiff Cetus MLaughlin.

BY THE COURT:

__\s\Stewart Dal zel |
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