IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FABRAL, | NC.,
Cvil Action
Plaintiff No. 09-cv-00279
VS.

B&B ROOFI NG COVPANY, | NC.
doi ng busi ness as B&B Roofi ng
& Metals, Inc.;

B&B METALS OF M DDLEBORO, | NC.,
doi ng busi ness as B&B Roofi ng
& Metals, Inc.;

B&B METALS, LLC,
doi ng busi ness as B&B Roofi ng
& Metals, Inc.; and

GARY M BREWSTER

N N N N N N N N N N N N N N N N N N

Def endant s

APPEARANCES:

CHRI STOPHER H. CASEY, ESQUI RE
On behal f of Plaintiff

C. PATRI CK SEXTON, ESQUI RE
On behal f of Defendants

OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on Plaintiff’'s Mtion
for Summary Judgnent filed Novenmber 15, 2010. Defendants’

Response to Motion for Summary Judgnment Filed by Fabral, Inc. was

filed Decenber 9, 2010. Plaintiff’'s Reply Brief in Support of



Motion for Sunmary Judgnent was filed January 4, 2011
SUVMARY OF DECI SI ON

For the follow ng reasons, | grant the notion in part,
deny it in part, and dismss it in part as noot. On Count |, |
enter judgnent in favor of plaintiff Fabral, Inc. and agai nst

def endant B&B Metals, LLC on liability and conpensatory danmages
only in the ambunt of $1,039,822.37; and | enter judgment in
favor of plaintiff Fabral, Inc. and agai nst defendant B&B Metal s
of M ddl esboro, Inc. on liability and conpensatory damages only
in the amobunt of $498, 136. 98.

| deny the notion to the extent it seeks sunmary
judgnment on Count | in favor of plaintiff and agai nst defendant
B&B Roofi ng Conpany, |Inc.

On Count 11, | grant summary judgnent in favor of
plaintiff and enter judgnent in favor of plaintiff Fabral, Inc.
and agai nst defendant Gary M Brewster, in the anount of
$1,537,959.35 plus interest at the rate of twelve percent per
annum or the maximumrate permtted by | aw, whichever is |ess,
from January 12, 2009 (the date of demand) until paid in full

| dismss Count |1l as noot.

Finally, | dismss the notion as noot to the extent it
seeks summary judgnent in favor of plaintiff on defendants’
entire counterclaim

JURI SDI CT1 ON

Jurisdiction in this case is based upon diversity of
citizenship pursuant to 28 U . S.C. § 1332.
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VENUE
Venue is proper pursuant to 28 U. S.C. § 1391(b) because
the events giving rise to plaintiff’s clains allegedly occurred
in Lancaster, Pennsylvania, which is within this judicial
district. Mreover, by contract, the parties agreed to venue in
this district.?

PROCEDURAL HI STORY

Plaintiff Fabral, Inc., a supplier of construction
materials, initiated this action on January 21, 2009 by filing a
three-count civil Conplaint in this court. Count | alleges
breach of contract against defendants B&B Roofi ng Conpany, Inc.
(“B&B Roofing”), B& Metals of Mddlesboro, Inc. (“B& Metals of
M ddl esboro”), and B& Metals, LLC (“B& Metals”) (all three
collectively, “B&B defendants”). Count Il alleges breach of
contract against defendant Gary M Brewster. Count Ill alleges a
claimfor unjust enrichnment against all defendants.

Plaintiff’s clains arise froma business relationship
whereby plaintiff supplied construction materials to the B&B
def endants. The Conplaint alleges that the B& defendants by a
credit agreenent, and defendant Brewster by a personal guaranty,
are obligated to pay for such materials supplied to the B&B
def endants, but are in default.

On January 30, 2009, each defendant was served with the

Conpl ai nt and Sunmons by personal service. On February 20, 2009,

! Conpl ai nt, paragraph 9; Complaint, Exhibit A (Credit Application
and Agreenent dated Novenber 4, 2003).
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the Cerk of Court entered default against all defendants for
failure to appear, plead or otherw se defend. That sane day,
plaintiff noved for default judgnment against all defendants.

On March 4, 2009, defendants noved to set aside the
default. By Order dated Novenber 3, 2009, | granted defendants’
notion, vacated the February 20, 2009 default, and denied
plaintiff’s notion for default judgnment. The Answer, Affirmative
Def enses and Countercl ainms of Defendants (“Answer”) was filed
Novenber 30, 2009.

In the Answer, defendants’ counterclains are set forth
under the title “Counterclains Pursuant to Fed. R Cv.P. 13(a) and
(b)”. This section includes factual allegations regarding the
parties’ business and paynent history.? The Answer then sets
forth two specific counterclains.?

CounterclaimCount | alleges breach of contract agai nst
plaintiff, and avers that plaintiff inproperly applied
def endants’ paynents to earlier invoices in violation of an oral
agreenment referred to as the “Muntain Metal s Bal ance Agreenent”
and the parties’ witten credit agreenent. CounterclaimCount Il
is titled “Injunctive Relief” and seeks an order enjoining
plaintiff fromtaking any action or asserting any claimor
def ense which is inconsistent with the ternms of the Muntain

Met al s Bal ance Agreenent.

2 Answer, paragraphs 10-21.

8 Answer, paragraphs 22-28.
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On Decenber 21, 2009, plaintiff filed its Answer with
Affirmati ve Defenses to Counterclains. Defendants filed an
Amended Answer, alleging the sane counterclains, on May 17, 2010.
Plaintiff answered the Anended Answer on June 7, 2010.

Plaintiff filed the wwthin notion for sumary | udgnent
on Novenber 15, 2010, with acconpanying brief and concise
statenment of undisputed naterial facts. Defendant responded on
Decenber 9, 2010 by filing a brief in opposition and its Response
in Qpposition to Plaintiff, Fabral, Inc.’s, Undisputed Materi al
Facts in Support of Mtion for Summary Judgnent. As discussed
nore fully below in footnote 2, that docunent, while titled a
“response in opposition” to plaintiff's statenent of facts, does
not admt or deny any of plaintiff’s proffered facts, and is nore
accurately characterized as a counter-statenent of facts.
Plaintiff filed its reply brief on January 4, 2011.

On February 23, 2011, defendants withdrew their entire
counterclaim Accordingly, as discussed below, | dismss
plaintiff’s notion as noot to the extent it seeks summary
j udgnent on those cl ai ns.

Hence this Opinion.

STANDARD OF REVI EW

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of

material fact and that the noving party is entitled to judgnment
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as a matter of law” Fed.R Cv.P. 56(c). See also Anderson v.

Li berty Lobby, Inc., 477 U.S. 242, 247, 106 S.Ct. 2505,

2509- 2510, 91 L. Ed.2d 202, 211 (1986); Federal Home Loan Mortgage

Corporation v. Scottsdale | nsurance Conpany, 316 F.3d 431, 443

(3d CGr. 2003). Only facts that may affect the outconme of a case
are “material”. Mreover, all reasonable inferences fromthe
record are drawn in favor of the non-novant. Anderson
477 U.S. at 255, 106 S.Ct. at 2513, 91 L.Ed.2d at 216.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Gr. 2000). Plaintiffs cannot
avert summary judgnent with speculation or by resting on the
allegations in their pleadings, but rather they nust present
conpetent evidence fromwhich a jury could reasonably find in

their favor. Ri dgewood Board of Education v. N.E. for ME.

172 F.3d 238, 252 (3d Cr. 1999); Wods v. Bentsen,

889 F.Supp. 179, 184 (E.D.Pa. 1995).
FACTS
Based upon the pleadings, record papers, exhibits, and

the parties’ respective concise statenents of undi sputed materi al



facts,* the pertinent undisputed facts for purposes of the notion

4 My April 9, 2010 Rule 16 Status Conference Order required that
“any party filing a nmotion for summary judgnent...shall file and serve, in
addition to a brief, a separate short concise statenent, in nunbered
par agraphs, of the nmamterial facts about which the noving party contends there
is no genuine dispute. The noving party shall support each material fact with
specific citations to the record, and, where practicable, attach copies of the
rel evant portions of the record.”

Plaintiff’s nmotion for summary judgrment conplies with that
provision of ny Order, and includes a separate statenent which consists of 96
nunbered facts with corresponding citations to the record. However, although
def endants’ response includes a separate statenent of facts, it does not
conport with my Order, which further required that “any party opposing a
notion for sunmary judgnent...shall file and serve, in addition to a brief, a
separate short concise statenment, responding in nunbered paragraphs to the
novi ng party’s statenment of the material facts about which the opposing party
contends there is a genuine dispute, with specific citations to the record,
and, where practicable, attach copies of the relevant portions of the record.
Al factual assertions set forth in the noving party’'s statenent shall be
deened admitted unl ess specifically denied by the opposing party in the nanner
set forth in this paragraph.”

Def endants’ docunment titled “Response in Opposition to Plaintiff
Fabral, Inc.’s Undisputed Material Facts in Support of Mdtion for Summary
Judgnent” consists of 18 nunbered facts which do not appear to respond to
plaintiff's proffered facts. Rather, defendants’ statenment is nore accurately
characterized as a counter-statement of facts with citations to the record.
Def endants’ filings do not include a docunment which responds directly to each
of plaintiff’s 96 allegedly undisputed material facts. Thus, defendants have
not specifically denied any of the facts set forth in plaintiff’s concise
statenment as required by ny Rule 16 Status Conference Order

The requirement for a concise statenent and a responsive conci se
statenent is consistent with the requirenent of Rule 56 of the Federal Rules
of Civil Procedure that the nmoving party provide proof that there are no
genui ne issues of material fact which would prevent himfrombeing entitled to
judgrment as a matter of law. Myreover, in response, the non-noving party (in
this case defendants) may not rest on its pleadings, but nust cone forward
with conpetent evidence that denonstrates a genuine issue of material fact.

Ri dgewood, supra.

(Footnote 4 conti nued):

(Continuation of footnote 4):

In addition, Rule 83(b) of the Federal Rules of Civil Procedure
provi des:
A judge may regul ate practice in any nanner

consistent with federal |aw, rul es adopted under 28

U S.C. 88 2072 and 2075, and local rules of the

district. No sanction or other disadvantage nay be

i mposed for nonconpliance with any requirenent not in
federal law, federal rules, or local district rules

unl ess the all eged violator has been furnished in the
particul ar case with actual notice of the requirenent.
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for summary judgnent are as foll ows.

Def endant Gary M Brewster is the owner of defendants
B&B Metal s and B&B Roofing. H's son, Logan Brewster, is the
owner of defendant B&B Metal s of M ddl esboro. During the
rel evant period, B& Metals of Mddlesboro and B&B Metal s sol d
metal roofing to retail custoners. B&B Metals of M ddl esboro
operated a retail store in M ddl esboro, Kentucky. B&B Metals had
retail stores in Harriman, Tennessee; Knoxville, Tennessee; and
Onei da, Tennessee. B&B Metals of M ddl esboro and B&B Met al s
purchased roofing materials fromplaintiff Fabral. Each of the
t hree B&B def endants does busi ness under the trade nane “B&B

Roofing and Metals, Inc.”

On Novenber 4, 2003, defendant Brewster signed, on
behal f of all three of the B&B defendants, a docunent titled
“Credit Application and Agreenent”.® Pursuant to the Credit
Application and Agreenent, the paynent ternms for the B&B

def endants’ purchases of roofing materials fromplaintiff Fabral,

Thus, even if ny requirement for a separate conci se statenent were
not consistent with Rule 56, my October 16, 2009 Rule 16 Status Conference
Order gave plaintiff actual notice of ny requirement, and plaintiff clearly
failed to conply with it. See Kelvin Cryosystens, Inc. v. Lightnin,

2004 U.S.Dist.LEXIS 23298, at *4 (E.D. Pa. Nov. 15, 2004)(Gardner, J.).

Accordingly, although |I do not grant defendant’s notion as
unopposed, see EED.Pa.R Civ.P. 7.1(c), | deemadnitted all facts contained in
Plaintiff’s Statement of Undisputed Material Facts filed Novenmber 15, 2010 for
purposes of the within notion, to the extent they do not conflict with
def endant’ s counter-statenment of facts.

5 The Credit Application and Agreenent is attached to plaintiff’'s
Conpl ai nt as Exhibit A
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Inc. are net 30 days fromthe date of invoice, unless otherw se
specified. |If the B& defendants fail to pay any invoice to
Fabral in full when due, the B&B defendants are required to pay
Fabral 1.5 percent of the unpaid anobunt each nonth or part of
nmont h that remains unpaid. Additionally, the Credit Application
and Agreenent provides that if B& fails to pay any invoice to
Fabral in full when due, the B&B defendants are required to pay
plaintiff’s collection costs, including plaintiff’s court costs
and attorneys’ fees in the event of a lawsuit between plaintiff
and the B&B def endants.
On January 9, 2007, defendant Brewster signed a
Per sonal Cuaranty, whereby he unconditionally guaranteed the
paynent to plaintiff Fabral of all suns and anopunts that
def endants shall owe at any tine to plaintiff for any materials
furnished by plaintiff.® The Personal Quaranty provides that
def endant Brewster will pay all anounts guaranteed to Fabral upon
witten demand for paynent sent to defendant Brewster, together
with interest after such demand on any unpaid anounts at the rate
of 12 percent per annumor the maximumrate permtted by | aw,
whi chever is less, fromthe date of denmand until paid in full
The Personal CGuaranty is an open and conti nui ng
guaranty and applies to any and all anounts owed to Fabral by

def endants, whet her such anpbunts are secured or unsecured and

evidenced by a note of any kind or are on an open account. It
6 The Personal Cuarantee is attached to plaintiff’s Conplaint as
Exhi bit B.
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al so provides that defendant Brewster will reinburse plaintiff
for all legal costs incurred in the collection or enforcenent of
the Guaranty, to the extent permtted by | aw

The Personal CGuaranty applies to any anounts that
def endants owe to Fabral, including any anounts that defendants
previously owed to Mountain Metals Manufacturing Corporation
(“Mountain Metals”). Through the Personal CGuaranty, defendant
Brewster is responsible for the paynent of all Fabral invoices
t hat Fabral sent to each of defendants’ four retail |ocations.

Mountain Metals

In or around 2000, Mountain Metals began selling
roofing materials to defendants. Muntain Metals’ paynent terns
for defendants were net 60 days fromthe date of invoice. In
2006, defendants fell behind in their paynent to Mountain Metals,
and from 2001 to early 2006, defendants consistently failed to
pay within Muntain Metals paynent terns.

As of March 1, 2006, defendants owed Mountain Metals a
total of $1,692,400 for roofing materials. O this anount,
approxi mately $700, 000 was 60 or nore days past due.

On April 5, 2006, plaintiff Fabral and Mountain Metals,
along with the principals of Mountain Metals, entered into an
asset purchase agreenent for the purchase by Fabral of all of the
assets of Mountain Metals. The closing of the acquisition took
pl ace on April 7, 2006.

At the tinme of the acquisition, defendants owed

Mountain nmetals approximately $1.6 million to $1.7 mllion in

-10-



unpai d invoices. As of the end of April 6, 2006, the anount of
out st andi ng Mountain Metals accounts receivable that were 61 or
nore days past due was $788, 916. 66.

The acqui sition agreenent between Fabral and Mountain
Metal s provided that the purchase price would be reduced by a
“hol dback anpbunt” equal to the accounts receivable from
def endants which were 61 or nore days past due, as of the closing
date. Pursuant to the acquisition agreenent, Fabral was required
to remt to Mountain Metals all paynents with respect to invoices
constituting the hol dback anobunt, within ten days of Fabral’s
recei pt of those paynents.

By m d- Sept enber 2006, defendants had paid the
$788,916.66 in 61-plus days invoices to Fabral, and Fabral had
remtted those paynents to Mountain Metals pursuant to the
acqui sition agreenent. By the beginning of 2008, defendants had
paid Fabral the entire anount that defendants owed Muntain
Metals at the tinme of the acquisition. Even if there were stil
amounts that defendants owe on the old Mountain Metals invoices,
def endant Brewster admtted that defendants are |iable to Fabral
for those invoices.

Plaintiff's Sales to Defendants After
the Mountain Metals Acquisition

From April 2006 until the end of 2007, plaintiff Fabral
sold roofing materials to defendants, and defendants made
paynments to Fabral, but were unable to get current with the

Fabral invoices. Plaintiff sent defendants nonthly statenents
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that showed their outstandi ng and unpai d bal ance, broken down by
“agi ng” categories, such as “current”, “1-30 (days)”, “31-60",
“61-90", and “91 & over”.

Several tinmes during 2006-2008, plaintiff’s credit
departnent put defendants on a “credit hold”, neaning that Fabral
woul d not ship any nore product to defendants until they nmade
progress toward payi ng outstanding invoices. |In each of those
i nstances, the hold was rel eased after the B&B def endants nade
some progress toward payi ng the outstandi ng anount.

In late July 2007, because B&B was not maki ng enough
progress toward paying off the outstandi ng bal ance, Fabral’s
president, Kit Enert, proposed to Cathy Curtosi, Fabral’s Credit
and Col | ecti ons Manager, that she provi de defendant Brewster with
the follow ng benchmarks: the total accounts receivabl e bal ance
to be reduced to $1.5 million by Septenber 30, 2007; and the
account to be current by the end of 2007. WM. Curtosi presented
t hose benchmarks to defendant Brewster, but the B&B defendants
did not neet them

In early fall 2007, it becane clear that the
conbi nati on of the B&B defendants’ slow paynent, conbined with
the | ow margi ns that Fabral was earning on the B&B account, was
creating a problemfor plaintiff. The B&B defendants’
out st andi ng bal ance had grown to nore than $2.6 nillion, and M.
Enmert began weekly phone calls with defendant Brewster to di scuss
t he oustandi ng bal ance and plaintiff’'s expectations for resolving

it. In those calls, M. Enert consistently told M. Brewster
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that plaintiff expected the B& defendants to work toward paying
of f the outstandi ng bal ance and renai ning current as invoices
cane due. Defendant Brewster stated that he understood and
committed to work toward paying off the bal ance, starting the

ol dest invoices (i.e., nore than 90 days past due).

I n Septenber 2007, Cathy Curtosi went to defendant
Brewster’s office in Oneida, Tennessee and with the two Fabral
sal esmen responsi ble for the B& account, Jeff Courtney and Don
Smith. M. Curtosi, M. Courtney and M. Smth went to defendant
Brewster’s office because M. Brewster had clained that he did
not owe Fabral for certain invoices.

Ms. Curtosi, M. Courtney and M. Smith spent an entire
ni ght going through all of B&B s records, which ultinmately showed
that the B&B defendants did indeed owe the anmount for which
Fabral had invoiced them After Ms. Curtosi, M. Courtney and
M. Smith presented M. Brewster with the paperwork, M. Brewster
agreed that the B&B defendants owed the amount for which they
wer e invoi ced.

On Cctober 16, 2007, Kit Enert sent defendant Brewster
a letter setting forth a paynent schedule for the outstanding
bal ance which would, if followed, elimnate the B&B defendants’
bal ance and bring their account into current status by
Decenber 15, 2007. Although the B&B defendants nmade the first
paynment set forth in the letter, $355,000 for the ol dest category
of invoices, none of the other benchmarks was net. By the end of

2007, defendants’ outstandi ng bal ance owed to plaintiff was still
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approximately $1.8 nmillion.

Bet ween January and Decenber 2008, defendants conti nued
to order roofing materials from Fabral, and Fabral supplied the
requested materials and sent invoices for such materials to
defendants. As of January 29, 2008, defendants owed plaintiff
$1, 929, 041. 46.

Early in 2008, M. Enmert told defendant Brewster that
Fabral required that going forward, defendants woul d have to pay
current invoices and an additional $200,000 to $250, 000 per nonth
on the outstandi ng bal ance. Defendant Brewster agreed. During
the nonths follow ng that conversation, however, defendants
failed to neet the agreed-upon schedul e.

Plaintiff has demanded in witing that defendant
Brewster pay plaintiff for the outstanding anount owed to
plaintiff for the materials supplied. Specifically, during 2008,
Ms. Curtosi sent several emails to defendant Brewster notifying
hi m of the anmount of defendants’ outstandi ng and unpai d bal ance
owed to plaintiff, and demandi ng paynent.

In the emails that Ms. Curtosi sent to defendant
Brewster, Ms. Curtosi broke down the anpbunts payable into various
categories based on the aging of the invoices. On January 12,
2009, Ms. Curtosi sent defendant Brewster an email in which she
stated that the anpbunt that defendants owed to plaintiff was
$1, 537,959. 35. Defendant Brewster did not dispute that
def endants owed that anount.

As of Septenber 10, 2010, B&B s Onei da, Tennessee
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| ocation had outstanding invoices totaling $210, 624.22 for

pur chases of Fabral product during the period March 5, 2008

t hrough Decenber 11, 2008. B&B s Knoxville, Tennessee | ocation
had out standi ng invoices totaling $703, 796. 32 for purchases of
Fabral product during the period January 11, 2008 through
Decenber 19, 2008.

Al so as of Septenber 10, 2010, B&B s Harri man,
Tennessee | ocation had outstanding invoices totaling $125, 401. 83
for purchases of Fabral product during the period January 3, 2008
t hrough Septenber 18, 2008. B&B' s M ddl esboro, Kentucky | ocation
had out standi ng invoices totaling $498, 136. 98 for purchases of
Fabral product during the period April 24, 2008 through
Decenber 12, 2008. The total outstandi ng anmount from defendants’
four locations as of Septenber 10, 2010 is the sane total that
exi sted on January 12, 2009, nanely, $1,537,959. 35.

For each of the products covered by the invoices that
remai n unpai d, defendants accepted the products and resold them
to their custoners. For each of those products, defendants
received a benefit when they resold those products to their
custoners. Defendant Brewster understood that the fact that
def endants were able to resell the products that they had
purchased fromplaintiff was a benefit to defendants.

Fabral s practice was to apply custoner paynents to
particul ar outstanding invoices pursuant to the custoner’s

instructions. |In the absence of custonmer instructions, plaintiff
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applied paynents to the ol dest outstanding invoices first. M.
Curtosi told defendant Brewster that if he did not specify how he
wanted a paynent to be nade, plaintiff would apply B&B' s paynents
to the oldest invoices first. Defendant Brewster never objected
to this practice.

During the latter part of 2007, B&B began sendi ng
rounded checks that were not tied to any specific invoices. M.
Curtosi told M. Brewster that plaintiff would apply the rounded
checks to the ol dest outstanding invoices. M. Brewster said he
understood and did not object to this practice. On several
occasions, M. Brewster specifically asked Ms. Curtosi to provide
himw th the outstandi ng bal ance broken down by aging categories,
i.e., under 30 days, 31-60 days, 61-90 days, etc.

During the period April 2006 until the end of 2008,
def endant Brewster had nunmerous conversations with Kit Enert and
Cathy Curtosi regarding B&B' s account with Fabral. In several of
t hose conversations, defendant Brewster said that he understood
that Fabral’s terns were net 30 days fromthe date of invoice,
but stated that he believed B& shoul d be extended the sane
“grace” in conplying wwth the paynent terns that Mouuntain Metals
had extended to B&B.

M. Enert and M. Curtosi both told M. Brewster that
regardl ess of the arrangenent that B&B had with Muuntain Metals,
Fabral expected B& to pay off the outstandi ng bal ance and renain
current with invoices going forward. M. Enmert and Ms. Curt osi

also both told M. Brewster that Fabral would work with himto
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acconplish the goal of elimnating the outsandi ng bal ance and

getting B&B current on the account.

On several occasions, in response to Ms. Curtosi’s
guestion of why B&B was not tinely paying Fabral’ s invoices, M.
Brewster told her that he was not going to volunteer paynent to
Fabral and that no one was pushing himto pay. On other
occasi ons, defendant Brewster said to Ms. Curtosi, “give ne a
reason why | should pay you.” M. Curtosi told M. Brewster that
Fabral could not be B&B' s “bank”, and M. Brewster said he
under st ood t hat.

Despite the fact that B& had a | arge unpai d bal ance
and was slow in making paynents, M. Brewster had very demandi ng
requirenents of Fabral in terns of servicing his account, and he
did not hesitate to point out issues he had with Fabral’s
manuf acturing or servicing of B& s account.

Ms. Curtosi repeatedly asked M. Brewster to provide
Fabral with financial information concerning himand his
busi nesses. Defendant Brewster ultimately provided Fabral wth
such informati on many nonths after Ms. Curtosi requested it.

At no tinme during the many conversations that M. Enert
and Ms. Curtosi had with himdid M. Brewster dispute either the
fact that B&B owed Fabral, or the anmpunt that was due. In fact,
in one conversation with M. Enert, M. Brewster said that he was
exhausting all possibilities to raise the cash to pay Fabral the

bal ance due.
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During the summer of 2008, M. Brewster attenpted to
sell a condom nium he owned in Florida to obtain sufficient funds
to pay the debt to Fabral, but the sale did not go through. M.
Brewster often told M. Enert about the properties and cars that
he owned, which indicated to M. Enert that M. Brewster had the
ability to pay off B&B s outstandi ng bal ance.

During several of his conversations with Fabral’s
representatives, M. Brewster stated that he was once sued by a
suppl i er over a bal ance he owed, and that he would not m nd being
sued again. M. Brewster was referring to a federal |awsuit
brought agai nst B&B by a conpany called Metal Sales Manufacturing
Corporation (“Metal Sales”).

Def endant Brewster stated variously that he had either
“won” the Metal Sales case, or settled the case for “pennies on
the dollar”. In fact, Metal Sales sued B& for $400,000 and B&B
pai d $325,000 in the settlement. Defendant Brewster stated that
he believed that Fabral would settle the instant litigation for
approximtely fifty cents on the dollar, rather than pay the
litigation costs.

In several conversations with M. Enert, M. Brewster
stated that Fabral did not need to worry about collecting the
bal ance from hi m because he was subject to a personal guaranty.
In late 2008 and 2009, M. Brewster had several conversations
with Carol M Branch, who assuned the position of D rector of
Credit and Collections for Euramax |International, the parent

conpany of Fabral, in Cctober 2008. 1In his conversations with
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Ms. Branch, defendant Brewster did not deny that he owed Fabral
the full bal ance that was due, and in fact acknow edged that he
owed Fabral for that bal ance.

CONTENTI ONS OF THE PARTI ES

Contentions of Plaintiff

Plaintiff contends there are no genui ne issues of
material fact in this case, and therefore plaintiff is entitled
to summary judgnent on its clainms and defendants’ counterclai ns.
First, regarding Count I, plaintiff contends that the Credit
Application and Agreenent is a binding contract between plaintiff
and the B&B def endants whereby the B&B defendants were required
to pay invoices wthin 30 days. Plaintiff avers that the B&B
def endants breached the contract by accepting roofing materials
delivered and invoiced by plaintiff in 2008, and failing to pay
for the materials at the contract price.

Plaintiff contends that the B&B defendants have adduced
no evidence that the unpaid invoices are for materials delivered
by Mountain Metals, and avers that it is undisputed that the
materials were, in fact, delivered by Fabral. Therefore,
plaintiff contends that, regardl ess of any oral agreenent between

the parties regarding how Mountain Metals invoices woul d be paid,

all of the invoices at issue here are due and ow ng to Fabral,
not Mountain Metals.
Mor eover, plaintiff contends that to whatever extent it

may be rel evant, defendants cannot show that the “Muntain Metals
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Bal ance Agreenent” even exists or would excuse any liability to
pay the outstandi ng bal ances. |In support of this avernent,
plaintiff relies on the deposition of defendant Brewster for the
proposition that any bal ance on the Mouuntain Metals account was
owed to Fabral.

Regarding Count |1, plaintiff contends it is entitled
to summary judgnent on its breach of contract clai magainst
def endant Brewster because, by the Personal Guaranty, he
uncondi tional |y guaranteed paynent to plaintiff for all anounts
owed by the B&B defendants for any materials furnished by Fabral.
Plaintiff avers that the Personal Guaranty is a binding contract
between plaintiff and defendant Brewster, and that he breached
the contract by failing to pay the outstanding invoices.
Mor eover, plaintiff contends that defendant Brewster testified at
his deposition that the Personal Guaranty applies to any paynents
owed to Fabral, including any anmounts previously owed to Muntain
Met al s.

Alternatively, regarding Count I1l, plaintiff contends
that even if | were to determne that no contract exists for
pur poses of Counts | or Il, plaintiff would be entitled to
summary judgnent on its unjust enrichnment claim Specifically,
plaintiff asserts it is undisputed that plaintiff conferred
benefits on defendants by delivering roofing materials to them
t hat def endant appreci ated those benefits; and that defendants
accepted and retained the benefits (by reselling the materials to

their own custoners) under such circunstances that it would be
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i nequi table for defendants to retain those benefits w thout
paynment of val ue.’

Contenti ons of Defendants

Def endants contend that plaintiff’s notion for summary
j udgnent shoul d be denied for two reasons. First, they contend
that the notion should be denied to the extent it seeks sunmary
j udgnent agai nst def endant B&B Roofi ng Conpany, Inc. (“B&B
Roofi ng”) because plaintiff has adduced no evi dence that B&B
Roofi ng ever purchased materials fromplaintiff.

Second, defendants aver that there is a genuine issue
of material fact regardi ng how nonies paid by defendants to
plaintiff were applied to defendants’ bal ance. Specifically,
def endants contend that there is a fact question of whether the
parties reached an oral agreenent (the so-called “Muntain Metals
Bal ance Agreenent”) for the purpose of continuing paynent on an
out st andi ng Mountain Metal s bal ance. Defendants contend that
this issue precludes entry of summary judgnent.

DI SCUSSI ON

Choi ce of Law

Plaintiff avers that the matter before this court on
diversity jurisdiction is governed by Pennsylvani a substantive
law. Specifically, plaintiff contends that Count | is governed

by the Uniform Comrercial Code (“UCC), as adopted in

7 Plaintiff’s nmotion al so contends that plaintiff is entitled to
summary judgnment in its favor on each of defendants’ counterclains. However,
as noted above, on February 23, 2011, defendants wi thdrew their counterclains.
Accordingly, | dismiss the notion as nobot in that regard, and | do not address
the nerits of either parties’ contentions on the counterclaims.
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Pennsyl vani a, because the claimarises fromthe Credit
Application and Agreenent, which provides for the application of
such | aw. ®
Regarding Count |1, which arises fromthe Persona
GQuaranty, plaintiff avers that the Personal Guaranty does not
contain a choice-of-law provision. However, plaintiff contends
that either the |l aw of Pennsylvania or the | aw of Tennessee woul d
apply, but that no choice-of-law analysis is necessary because
there is no conflict between Pennsyl vania and Tennessee
substantive | aw on breach of contract. Specifically, plaintiff
avers that both Pennsyl vania and Tennessee have adopted the
rel evant provision of the UCC ° and therefore Pennsylvania | aw
appl i es.

Plaintiff also avers that, for purposes of Count |11,
Pennsyl vani a and Tennessee | aw are al so identical on unjust

enri chment. *°

Def endants do not dispute plaintiff’s
characterization of the applicable |aw on any of the three

counts, and therefore | apply the law as articul ated by

plaintiff.
8 Conpl ai nt, Exhibit A
® 13 Pa.C.S. A. § 2607(a); Tenn.Code.Ann. § 47-2-607(1), both of

whi ch provide that “The buyer must pay at the contract rate for any goods
accepted”.

10 See Freeman Industries, LLC v. Eastnman Chenical Conpany,
172 S.W3d 512, 525 (Tenn. 2005); Northeast Fence & Iron Wbrks, Inc. v. Mirphy
Quigley Conpany, Inc., 933 A 2d 664, 669 (Pa.Super. 2007), each of which
provide that the elenments of an unjust enrichment claimare: (1) a benefit
conferred upon the defendant by the plaintiff; (2) appreciation by the
def endant of such benefit; and (3) acceptance of such benefits under such
circunmstances that it would be inequitable for himto retain the benefit
wi t hout paynent of the val ue thereof.
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Count |
Count | alleges that the B&B defendants breached the
Credit Application and Agreenent by accepting goods and failing
to pay for them As noted above, under the UCC as adopted in
Pennsyl vania, “[t]he buyer nust pay at the contract rate for any

goods accepted”. 13 Pa.C. S. A § 2607(a). Plaintiff contends
that the undisputed facts in this case are that the B&B
def endants accepted roofing materials fromplaintiff Fabral, and
failed to pay for themat the contract price.

To state a claimfor breach of contract in
Pennsyl vania, plaintiff nust show (1) the existence of a
contract, including its essential terns; (2) a breach of the duty
i nposed by the contract; and (3) resultant damages. Ware v.

Rodal e Press, Inc., 322 F.3d 218, 225-226 (3d G r. 2003)(quoting

CoreStates Bank, N.A. v. Cutillo, 723 A 2d 1053, 1058 (Pa. Super.
1999).
It is plaintiff’s burden to prove the existence of a

contract by a preponderance of the evidence. Viso v. Wrner,

471 Pa. 42, 46, 369 A 2d 1185, 1187 (1977). Here, plaintiff
contends, and defendant does not dispute, that the Credit
Application and Agreenent (“Agreenent”), which is attached to the
Conpl aint as Exhibit A is a binding contract between plaintiff
Fabral and the B&B def endants.

The Agreenent was signed Novenber 4, 2003 by defendant
Brewster on behalf of applicant “B&B Roofing & Metals, Inc.”. It

is undi sputed that each of the B&B defendants does busi ness under
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the trade name B&B Roofing and Metals, Inc. ™

The Paynent Terns as set forth in the Agreenent provide
that “All sales are cash prior to production except when credit
has been approved by the credit manager. Upon approval of
credit, terns are net cash thirty [(]30[)] days from date of
i nvoi ce, unless otherw se specified.” (Agreenent, page 2.)

The undi sputed facts are that, as of Septenber 10,

2010, the B&B defendants collectively owed plaintiff a total of
$1, 537,959. 35 for goods received fromFabral in 2008.
Specifically, B& Metals’ Oneida, Tennessee | ocation had

out standi ng i nvoi ces totaling $210, 624.22 for purchases of Fabral
product during the period March 5, 2008 through Decenber 11,
2008. B&B Metals’ Knoxville, Tennessee |ocation had outstandi ng
i nvoi ces totaling $703, 796. 32 for purchases of Fabral product
during the period January 11, 2008 through Decenber 19, 2008.

B&B Metal s’ Harriman, Tennessee | ocation had outstanding invoices
totaling $125,401.83 for purchases of Fabral product during the
period January 3, 2008 through Septenber 18, 2008. These

out st andi ng bal ances total $1, 039, 822.37 for defendant B&B
Metal s.

Additionally, it is undisputed that as of Septenber 10,
2010, B&B Metal s of M ddl esboro had outstandi ng i nvoi ces totaling
$498, 136. 98 for purchases of Fabral product during the period
April 24, 2008 through Decenber 12, 2008.

1 Conpl ai nt, paragraphs 2-4; Answer, paragraphs 2-4.
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Def endant has adduced no evidence which creates a
genui ne issue of material fact regardi ng whether B& Metal s has
an out standi ng bal ance of $1, 039, 822.37 for purchases of Fabral
products in 2008, which exceeds the 30-day paynent term as set
forth in the Agreenent. Moreover, defendant has adduced no
evi dence which creates a genuine issue of material fact regarding
whet her B&B Metal s of M ddl esboro had out standi ng i nvoi ces
totaling $498, 136.98 for purchases of Fabral product in 2008,
whi ch al so exceeds the 30-day paynent termas set forth in the

Agr eenent .

Because there is no genuine issue of material fact that
def endant B&B Metal s and defendant B&B Metals of M ddl esboro had
out st andi ng bal ances whi ch exceed the paynent terns set forth in
the Agreenent, plaintiff has established a breach of the
Agreenent in that regard. Accordingly, | grant sumrmary judgnent
in favor of plaintiff and agai nst defendants B& Metals in the
amount of $1, 039, 822.37 in conpensatory danmages, and agai nst B&B
Metal s of M ddl esboro in the anpbunt of $498,136.98 in
conpensat ory damages, on Count |I. However, | reserve for trial
for for future hearing the issue of collection costs, attorneys’
fees, and interest, to the extent such may be recoverabl e under

t he Agreenent or by statute. '

12 The Agreenent provides that “If Buyer fails to pay any invoice in
full when due, Buyer shall pay Seller’s collection costs. 1In the event of the
| awsuit between Buyer and Seller, Buyer shall pay Seller’s court costs and
attorneys’ fees.” (Agreenent, page 3.) Although the Conplaint demands relief
in the nature of conpensatory damages (which are addressed herein),
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Mor eover, | note that defendant does not dispute
plaintiff’s entitlenment to sunmary judgnent agai nst B&B Metal s
and B&B Metal s of M ddl esboro. Rather, regarding Count I,
def endant argues only that defendant B&B Roofi ng never purchased
materials from Fabral, and therefore plaintiff is not entitled to
sumrary judgnent agai nst B&B Roofi ng because no noney was owed by

B&B Roof i ng.

Inits reply brief, plaintiff argues that for purposes
of the Agreenent, there is no distinction between B& Roofing and
B&B Metals. Plaintiff also avers that B& Roofing is “so closely
related” to B&B Metals that B&B Roofing “had an obligation to
ensure that paynent under [the Agreenent] was nmade — whet her or
not it purchased any roofing materials from Fabral”.

(Plaintiff’s reply, pages 3-4.) Plaintiff cites no authority for
this proposition.

Plaintiff also argues that B&B Metals and B&B Roofi ng
have joint liability under the Agreenent. |In support of this

contention, plaintiff cites Pittsley v. Young, 206 Pa. 193, 196,

55 A, 920, 921 (1903), for the proposition that “when two or nore
persons undertake an obligation, that they undertake jointly”;

and Meinhart v. Heaster, 424 Pa. Super. 433, 437, 622 A 2d 1380,

1382 (1993), for the proposition that “prom ses nmade by two or

prejudgnent interest, and attorneys’ fees and costs of suit on Count |, such
relief is not addressed by plaintiff’s notion for sunmary judgnent.
Accordingly, | reserve those issues for trial or future hearing.

-26-



nore persons are presuned to be joint and not several or joint
and several in the absence of an apparent intention to the
contrary”.

However, al though each of the B&B def endants does
busi ness as “B&B Roofing & Metals, Inc.”, which is the
“applicant” naned in the Agreenent, plaintiff has not established
that the Agreenent constitutes a joint obligation by which each

of the B&B defendants is responsible for the others’ outstanding

respective bal ances. Therefore, | deny the notion to the extent
it seeks sunmary judgnent agai nst B&B Roofing on Count I.
Count 11

Count Il alleges breach of contract agai nst defendant
Brewster for breach of the Personal Guaranty (“Guaranty”), which
is attached to the Conplaint as Exhibit B. The Guaranty provides
t hat defendant Brewster, as “Cuarantor/ Guarantors”,
“unconditionally guarantees the paynent to Fabral of all sunms and
anounts which the Custoner shall at any tine owe to Fabral for
any materials furnished to Custoner by Fabral.” (Guaranty, page
1.) It further nanes, as “custoner”, “Gary Brewster, B&B Roofing
& Metals, Oneida, TN, Knoxville, TN, Harriman, TN; and
M ddl esboro, KY |ocations”.

The Guaranty further provides that, as guarantor,
def endant Brewster “will pay all anmpunts guaranteed to Fabra
upon witten demand for paynent from Fabral sent to Guarantors

together with interest after such demand on any unpai d anobunts at
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the rate of twelve percent (12% per annum or the nmaxi numrate
permtted by | aw, whichever is less, fromthe date of demand and
until paidin full”. (Quaranty, page 1, paragraph A)

Here, it is undisputed that plaintiff has demanded, in
witing, that defendant Brewster pay plaintiff for the
out st andi ng anmount owed to plaintiff for the materials suppli ed.
Specifically, on January 12, 2009, Ms. Curtosi sent defendant
Brewster an email in which she stated that the anount that
def endants owed to Fabral was $1, 537, 959. 35, which represents the
total anobunts undi sputedly owed by B&B Metal s and B&B Metal s of
M ddl esboro for purchases of Fabral products in 2008, as set
forth above. It is also undisputed that defendant Brewster did
not contest that anount.

Thus, regarding Count Il, plaintiff has shown evi dence
of the existence of a contract, including its essential terns,
that is, the Guaranty; a breach of the duty inposed by the
contract, that is, defendant Brewster has not paid the anounts
owed by B&B Metals and B&B Metals of M ddl esboro after receiving
a witten demand; and resultant danages. Ware, 322 F. 3d
at 225-226.

Def endant s have adduced no evidence giving rise to a
genui ne issue of material fact on any of the el enents of breach
of the Guaranty. Accordingly, | grant summary judgnent in favor
of plaintiff and agai nst defendant Brewster on Count Il in the
amount of $1,537,959.35 plus interest at the rate of twelve

percent per annumor the maxinmumrate permtted by |aw, whichever
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is less, fromJanuary 12, 2009 (the date of demand) until paid in

full, pursuant to the terns of the Guaranty.
Count 111
Count |1l sets forth an alternative claimfor unjust

enri chnent agai nst all defendants. As noted above, the elenents
of an unjust enrichnent claimare: (1) a benefit conferred upon
the defendant by the plaintiff; (2) appreciation by the defendant
of such benefit; and (3) acceptance of such benefits under such
circunstances that it would be inequitable for himto retain the

benefit w thout paynent of the value thereof. Northeast Fence,

933 A 2d at 669. Unjust enrichnment is inapplicable where a
witten or express contract exists. 1d.

Because | conclude that Counts | and Il are based on
witten contracts, and because | have granted summary judgnent in
favor of plaintiff on each of Counts | and Il, plaintiff is not

entitled to relief under a theory of unjust enrichnent.

Nort heast Fence, 933 A 2d at 669. Accordingly, | dismss Count
1l as noot.

Count ercl ai ns

Because defendant has withdrawn its entire
counterclaim | dismss plaintiff’s notion for summary j udgnent
on the counterclaimas noot, and | do not address the nerits of
t he counterclaim

CONCLUSI ON

For all the foregoing reasons, | grant Plaintiff’'s
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Motion for Summary Judgnent in part and deny it in part. On
Count I, | enter judgnent in favor of plaintiff Fabral, Inc. and
agai nst defendant B& Metals, LLC on liability and conpensatory
danages only in the anmount of $1,039,822.37; and | enter judgnent
in favor of plaintiff Fabral, Inc. and agai nst defendant B&B
Metal s of M ddl esboro, Inc. on liability and conpensatory danmages
only in the amount of $498, 136. 98.

| deny the notion to the extent it seeks sunmary
judgnment on Count | in favor of plaintiff and agai nst defendant
B&B Roofi ng Conpany, |Inc.

On Count 11, | grant summary judgnent in favor of
plaintiff and enter judgnent in favor of plaintiff Fabral, Inc.
and agai nst defendant Gary M Brewster, in the anount of
$1,537,959.35 plus interest at the rate of twelve percent per
annum or the maximumrate permtted by [ aw, whichever is |ess,
from January 12, 2009 (the date of demand) until paid in full

| dismss Count |1l as noot.

Finally, | dismss the notion as noot to the extent it
seeks summary judgnment in plaintiff’s favor on defendants’

counterclaim
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FABRAL, | NC., )
) Gvil Action

Plaintiff ) No. 09-cv-00279
)
VS. )
)
B&B ROOFI NG COVPANY, | NC., )
doi ng busi ness as B&B Roofing )
& Metals, Inc.; )
B&B METALS OF M DDLEBORO, INC., )
doi ng busi ness as B&B Roofing )
& Metals, Inc.; )
B&B METALS, LLC, )
doi ng busi ness as B&B Roofing )
& Metals, Inc.; and )
GARY M BREWSTER, )
)
Def endant s )

ORDER

NOW this 24th day of February, 2011, upon
consi deration of the foll ow ng docunents:

(1) Plaintiff’'s Mdtion for Summary Judgnent filed
Novenber 15, 2010;

(2) Defendants’ Response to Mtion for Sumrary
Judgnent Filed by Fabral, Inc., which
response was filed Decenber 9, 2010; and

(3) Plaintiff’s Reply Brief in Support of Motion
for Summary Judgnment was filed January 4,
2011;

and for the reasons expressed in the acconpanyi ng Opi ni on,

IT IS ORDERED that Plaintiff’s Mtion for Summary

Judgnent is granted in part, denied in part, and dismssed in
part as noot.

| T 1S FURTHER ORDERED that plaintiff’s notion for

-31-



summary judgnment on Count | is granted to the extent it seeks
judgnent in plaintiff’s favor agai nst defendants B&B Metal s of
M ddl esboro, Inc. and B& Metals, LLC

IT 1S FURTHER ORDERED that the notion is denied to the

extent it seeks summary judgnment on Count | agai nst defendant B&B
Roof i ng Conpany, Inc.

| T 1S FURTHER ORDERED t hat on Count I, judgnment is

entered in favor of plaintiff Fabral, Inc. and agai nst defendant
B&B Metals, LLC on liability and conpensatory damages only in the
amount of $1, 039, 822. 37.

| T 1S FURTHER ORDERED t hat on Count |, judgnent is

further entered in favor of plaintiff Fabral, Inc. and agai nst
def endant B&B Metals of M ddl esboro, Inc. on liability and
conpensat ory damages only in the anount of $498, 136. 98.

| T 1S FURTHER ORDERED t hat all other danmages on

Count 1, including, if applicable, attorneys’ fees and costs and
interest, are reserved for trial or future hearing before the
under si gned.

T 1S FURTHER ORDERED that on Count I|I, plaintiff’s

nmotion for summary judgnment is granted.

| T 1S FURTHER ORDERED t hat judgnent on Count |1 is

entered in favor of plaintiff Fabral, Inc. and agai nst defendant
Gary M Brewster, in the anbunt of $1,537,959.35 plus interest at

the rate of twelve percent per annumor the maxi numrate

- XXX -



permtted by |aw, whichever is less, fromJanuary 12, 2009 until

paid in full.
I T 1S FURTHER ORDERED that to the extent it seeks

summary judgnent in favor of plaintiff on defendants’
counterclains, Plaintiff’s Mdtion for Sunmary Judgnent is
di sm ssed as noot.

IT 1S FURTHER ORDERED that Count 111 set forth in

plaintiff’s Conplaint is dismssed as noot.

BY THE COURT:

/ s/ Janes Knoll Gardner
Janes Knol | Gardner
United States District Judge
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