IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VANE LI NE BUNKERI NG, | NC. : CIVIL ACTI ON
VS. :

NO. 10- Cv-4460
ATLANTI C MJUTUAL | NSURANCE CO.

VEMORANDUM AND ORDER

JOYNER, J. February 15, 2011

Thi s declaratory judgnent action has been brought before the
Court on Mdtion of the defendant, Atlantic Mitual I|nsurance Co.
to Dismss the Plaintiff’s Conplaint O, In The Alternative to
Stay Proceedings. For the reasons which follow, the Mtion shal
be GRANTED in part and this matter stayed until conclusion of the
Rehabi litation proceedings in the New York state courts.

St at enent of Rel evant Facts

Plaintiff Vane Line Bunkering (“Vane”) is a Maryl and
maritime services corporation which operates a facility known as
t he Phil adel phia Gty Dock on Ft. Mfflin Road in Phil adel phi a.
The Phil adel phia City Dock’s operations generally consist of
servi cing and m nor mai ntenance of Vane' s tugs and barges,

i ncludi ng crew change over, warehousi ng, and provisioning of
supplies. (Conplaint, s 5, 12).

This case arises out of three marine insurance policies
i ssued by Defendant to Plaintiff that ostensibly provided
coverage between March 30, 2000 through October 10, 2003 for a

variety of events and/or occurrences, including the paynent of



fines and/or penalties which may be |l evied against Plaintiff as a
result of its business operations. |In October 2003, Travelers
| nsurance Conpany purchased the renewal rights to a majority of
Def endant Atlantic Miutual’s commercial marine and ocean cargo
lines of insurance, including the policies issued to Plaintiff.
(Conplaint, 1 10). Plaintiff further alleges that follow ng
Travel ers’ renewal rights purchase, it was instructed to notify
Travel ers of any clainms which it sought to nake under the
Atlantic polices and that this becane the standard custom and
practice with respect to all of the clains that it nmade under the
Atl antic/ Travelers policies. (Conplaint, 11).

Bet ween January 1, 2001 and May 1, 2007, along with its
ot her operations, Plaintiff performed routine barge cl eaning
activities as part of its normal petroleumdistribution business
at the Philadel phia Gty Dock. Plaintiff undertook these
cleaning activities unaware that such activities required certain
necessary permts. |In 2007, Plaintiff |earned froma consultant
that an air permt was |likely needed for its barge cleaning
operations at the Gty Dock facility and in the hope of
mtigating the adverse fines and actions which the Gty of
Phi | adel phia m ght levy against it, Plaintiff voluntarily
disclosed its permtting oversight. (Conplaint, s 13-15). On
July 16, 2007, Plaintiff nmet with representatives of the Gty to
di scuss the permtting requirenents. Thereafter, the Cty on
Sept enber 11, 2007, issued a Notice of Violation to Plaintiff for

its failure to obtain the permts required to conduct its barge
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cleaning activities. (Conplaint, {s 16-17).

Following its receipt of the Notice of Violation, Plaintiff
and its environnmental counsel conmenced negotiations with the
City of Phil adel phia that continued well into 2008. On July 21,
2008, Plaintiff notified Travelers that it was naking a claimfor
the coverage of the fines, believing that by so doing, it was
meki ng cl ai munder the pre-2003 Atlantic policies as well.
(Conplaint, f 18-19). Eventually, Plaintiff reached an agreenent
with the Gty in Decenber 2008 whereby the City |levied a civi
penalty against it in the amount of $180,000 plus an assessment
of $134,347 in Suppl enmental Environnmental Projects. Because it
incurred an additional $53,687.50 in |egal costs and consulting
expenses of $14,319.92, Vane submitted clainms for a total of
$382,354.42 to those of its insurance carriers who were “on the
risk” at the relevant time(s).! (Conplaint, {s 20, 23, 25).

Al t hough both Travelers and Steanship initially denied
Plaintiff’s claim upon reconsideration, both of those insurers
rescinded their denials and paid their portions of the claim
Def endant, however, has steadfastly failed and refused to pay its
portion of the plaintiff’s claim giving the policy’s pollution

exclusion and untinely presentation of the claimas the reasons

! There evi dently were two additional insurance conpanies “on this sane
type of risk” for “this sane tinme period of January 1, 2001 and May 1, 2007.”
(Complaint, 9 23). 1In addition to Travelers and Atlantic, Steanship Mitual
Underwriting Association also issued a policy at some unspecified point, but
was al legedly on the risk for a period of 13 nonths. Thus, it is averred that
Travel ers was on the risk for a total 30 months of 76 nonths, Steanship was on
the risk for 13 nonths of the 76 nonths and Atlantic was on the risk for 33
nmont hs of the 76 nonth total. (Conplaint,  23).
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for its denial. Consequently, Plaintiff brought this suit on
Sept enber 2, 2010 seeking specific performance to recover
conpensat ory damages for the defendant’s all eged breach of
contract in the amount of $156,022.32 and a declaratory judgnent
that as its insured, Defendant is obligated to indemify
Plaintiff in the aforesaid anount. On Septenber 16, 2010,
however, the New York Suprene Court entered an Order of
Rehabilitation with respect to Defendant Atlantic pursuant to
Article 74 of the New York Insurance Law for the reason that

Atl antic had becone insolvent. In filing the instant notion to
dism ss and/or stay this matter, Defendant now asks this Court to
abstain fromadjudicating the plaintiff’s breach of contract and
decl aratory judgnent clainms pending the outcone of the
rehabilitation proceedi ngs.

Di scussi on _and Anal ysi s

Abstention fromthe exercise of federal jurisdiction is the

exception, not the rule. Colorado River Water Conservation

District v. United States, 424 U. S. 800, 813, 96 S. C. 1236,

1244, 47 L. Ed. 2d 483 (1976). “The doctrine of abstention,
under which a District Court may decline to exercise or postpone
the exercise of its jurisdiction, is an extraordi nary and narrow
exception to the duty of a District Court to adjudicate a
controversy properly before it. Abdication of the obligation to
deci de cases can be justified under this doctrine only in the
exceptional circunstances where the order to the parties to

repair to the State court would clearly serve an inportant
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countervailing interest.” |d. (quoting County of Allegheny v.

Frank Mashuda Co., 360 U. S. 185, 188-189, (1959).

Al t hough the Suprenme Court has confined the circunstances
appropriate for abstention to several limted, general
cat egori es?, Defendant here invokes the abstention doctrine first

enunciated in Burford v. Sun Gl Co., 319 U. S. 315, 63 S. Ct.

1098, 87 L. Ed. 2d 1424 (1943) as grounds for this notion to
dism ss and/or stay. |In Burford, the Sun G| Conpany brought
suit in equity in Federal District Court in Texas to chall enge
the validity of an order of the Texas Railroad Comm ssion
granting a permt to petitioner Burford to drill four wells on a
small plot of land in the East Texas oil field. Id., 319 U.S.
at 316, 63 S. C. 1098. The constitutional challenge in that
case was of mninmal federal inportance concerning only whether
the comm ssion had properly applied Texas’ conplex oil and gas

conservation regulations. New Oleans Public Service, Inc. V.

Council of Cty of New Oleans, 491 U S. 350, 360, 109 S. Ct

2 see, e.g., Quackenbush v. Allstate Insurance Co., 517 U.S. 706, 716,
116 S. . 1712, 1721, 135 L. Ed. 2d 1 (1996) (“We have thus held that federal
courts have the power to refrain fromhearing cases that would interfere with
a pending state crimnal proceeding, or with certain types of state civil
proceedi ngs; cases in which the resolution of a federal constitutional
guestion mght be obviated if the state courts were given the opportunity to
i nterpret anbiguous state |aw, cases raising issues ‘intimtely involved with
the states’ sovereign prerogative,’ the proper adjudication of which nmght be
i mpai red by unsettled questions of state |aw, cases whose resolution by a
federal court mght unnecessarily interfere with a state systemfor the
collection of taxes; and cases which are duplicative of a pending state
proceeding,”) citing and quoting, inter alia, Colorado River, supra.; Huffnman
v. Pursue, Ltd., 420 U.S. 592, 95 S. C. 1200, 43 L. Ed. 2d 482 (1975);
Younger v. Harris, 401 U.S. 37, 91 S. C. 746, 27 L. Ed. 2d 669 (1971);
Loui si ana Power & Light Co. v. Gty of Thibodaux, 360 U S 25, 79 S. C. 1070,
3 L Ed. 2d 1058 (1959); Railroad Commin of Texas v. Pullman Co., 312 U. S.
496, 61 S. Ct. 643, 85 L. Ed. 971 (1941).
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2506, 2514, 105 L. Ed. 2d 298 (1989)(citing Burford, 319 U S. at
331). Gven that Texas had created a centralized system of
judicial review of conm ssion orders which “permtted the state
courts, like the Railroad Comm ssion itself, to acquire a
speci al i zed know edge” of the regulations and industry, the
Suprenme Court found the state courts’ review of conm ssion
decisions to be “expeditious and adequate.” [d. (quoting
Burford, 319 U S. at 334). Further, “because the exercise of
equi table jurisdiction by conparatively unsophi sticated Feder al
District Courts al ongside state-court review had repeatedly |ed
to ‘delay, m sunderstanding of |ocal |aw, and needl ess federal
conflict with the state policy,’” the Suprenme Court concl uded
that “a sound respect for the independence of state action
required the federal equity court to stay its hand.” 1d.
(quoting Burford, 319 U. S. at 327, 334).

Fromthis sound respect, the principle now cormmonly referred

to as the “Burford doctrine” has energed. New Ol eans, 491 U S

at 361, 109 S. . at 2514. Were tinely and adequate state-
court review is available, a federal court sitting in equity nust
decline to interfere with the proceedi ngs or orders of state

adm ni strative agencies: (1) when there are “difficult questions
of state | aw bearing on policy problens of substantial public

i nport whose inportance transcends the result in the case then at
bar”; or (2) where the “exercise of federal review of the
guestion in a case and in simlar cases would be disruptive of

state efforts to establish a coherent policy with respect to a



matter of substantial public concern.” 1d. (quoting Col orado
River, 424 U S. at 814. Since “[t]he purpose of Burford is to
‘“avoid federal intrusion into matters of |ocal concern and which
are within the special conpetence of |ocal courts,’”” the courts
enpl oy a two-step anal ysis when determining the propriety of

abstenti on under Burford. Mat usow v. Trans-County Titl e Agency,

LLC, 545 F.3d 241, 247 (3d Gr. 2008)(quoting H Tech Trans, LLC

v. New Jersey, 382 F.3d 295, 303-04 (3d Cr. 2004) and

Chircopractic Am v. lLavecchia, 180 F.3d 99, 104 (3d Gr. 1999).
First, courts ask “whether tinely and adequate state | aw revi ew
is available.” |1d. (quoting H_Tech, at 304, and Riley v.
Si mons, 45 F.3d 764, 771 (3d Cr. 1995). |If so, it nust next be
determ ned whet her the case “involves difficult questions of
state |aw i npacting on the state’s public policy or whether the
district court’s exercise of jurisdiction would have a disruptive
effect on the state’s efforts to establish a coherent public
policy on a matter of inportant state concern.” Matusow, 545
F.3d 247-248 (quoting R ley, 45 F. 3d at 771).

To inplicate a matter of substantial public concern, the
suit nust be filed against a party protected by or subject to the

regul atory schenme. CQulinary Service of Delaware Valley, Inc. v.

Borough of Yardley, 2010 U S. App. LEXI S 13485 at *23, 385 Fed.

Appx. 135, 144 (3d G r. June 30, 2010)(citing University of

Maryl and at Baltinore v. Peat Marwick Main & Co. , 923 F.2d 265,

273-274 (3d Gr. 1991)). And, to inplicate the sort of

technical, conplex regulatory schenme to which Burford abstention



is usually applied, the action nust challenge the schene itself,
rather than just actions taken under color of the schene.

Id.(citing, inter alia, Addiction Specialists, Inc. v. Twp. of

Hanpt on, 411 F.3d 399, 409-410 (3d G r. 2005); Gwnedd
Properties, Inc. v. Lower Gwnedd Twp., 970 F.2d 1195, 1202-03
(3d Cir. 1992).

In this case, the defendant asserts that in the interim
period between its March 25, 2010 denial of Plaintiff’'s clai mand
the institution of this lawsuit, it becane insolvent and
Rehabi litation proceedi ngs were comenced against it by the
Superi ntendent of the State of New York. Two weeks after
Plaintiff filed this conplaint, on Septenber 16, 2010, the New
York Suprene Court entered an Order of Rehabilitation appointing
the New York State Insurance Superintendent Rehabilitator of
Atlantic Miutual and thereby giving the Insurance Superintendent
authority to exercise all of the powers “expressed or inplied
under Insurance Law Article 74" and authori zing the
Superintendent to

“take such steps and enter into such arrangenents as they

deem necessary to take possession and/or control of Atlantic

Mut ual * s property, conduct Atlantic Miutual’ s business and

renove the causes and conditions that nmake this proceeding

necessary as they shall deem prudent and advi sable.”
(Exhibit “B” to Defendant’s Modtion to Disnmss or in the
Alternative to Stay Proceedings, p.2, Y2). The New York Suprene
Court’s Order further provided the followi ng on page 3, in

paragraphs 9 - 11:



9. Al persons are permanently enjoined and restrai ned from
commenci ng or prosecuting any actions or proceedi ngs agai nst
Atlantic Mutual, the Rehabilitator or the New York

Li qui dati on Bureau, its enpl oyees, attorneys or agents, wth
respect to any clains against Atlantic Mitual;

10. Al persons are permanently enjoined and restrained
from obt ai ni ng preferences, judgnents, attachnments or other
liens, or making any |evy against Atlantic Mitual's assets
or any part thereof;

11. Al parties to actions, |lawsuits or special or other
proceedings (“Litigation”) in which Atlantic Miutual is
obligated to defend a party pursuant to an insurance policy,
bond, contract or otherw se are enjoined and restrained from
prosecuting, advancing or otherw se taking any action within
such Litigation, including but not limted to trials,

heari ngs, conferences or other court proceedings,
applications or other requests to the court of any nature,
proceedi ngs on defaults, settlements or judgnents, service
of docunents, notions, discovery or any other litigation
tasks or procedures for a period of 180 days fromthe date
of entry of this O der

In Lac D Amiante du Quebec, Ltee v. Anerican Honme Assurance

Co., 864 F.2d 1033 (3d Cir. 1988), the Third Grcuit was
confronted with one of the sanme issues posed here, to wt

whet her in a declaratory judgnent action, abstention under
Burford was warranted by virtue of insolvency proceedi ngs agai nst
a New York insurer in the New York courts. 1In reversing the

decl aratory judgnent issued by the New Jersey District Court, the
Third Crcuit first observed that New York has adopted a conpl ex
and thorough regul atory schene to |iquidate insolvent insurers,
and the New York Courts have identified a strong New York

regul atory policy that the liquidation of insolvent insurers can
best be acconplished through noninterference by outside courts.
Id., at 1041. Thus, reasoned the Court:

the regul ati on of insurance conpani es unable to neet



their obligations entails the type of strong state interest
in which application of Burford abstention is appropriate.”
Id., at 1045. ... Furthernore, it is clear that the very
type of "partnership" discussed in Burford exists between
the New York state courts and the Superintendent of

| nsurance. The New York courts issue the orders of
liquidation, enjoin suits against the |iquidator to protect
t he proceedi ngs, and oversee the liquidator's assessnment of
clains against the insurer's estate.

In these circunstances, assunption of jurisdiction by the
federal court in a suit against an insolvent insurer in

i quidation proceedi ngs would be highly destructive of the
state's regulatory schenme. As the Second Circuit recognized
in holding that Burford abstention is appropriate in such a
ci rcunstance, the "structure of the New York system serves
the state's strong interest in centralizing clains against
an insolvent insurer into a single forumwhere they can be
efficiently and consistently disposed of." Law Enforcenent
| nsurance Co. v. Corcoran, 807 F.2d 38, 44 (2d Cir. 1986),
cert. denied, 481 U. S 1017, 107 S. C. 1896, 95 L. Ed. 2d
503 (1987). One of the chief purposes of New York's

regul atory schenme would be lost if an insurer in liquidation
had to dissipate its funds defendi ng unconnected suits
across the country.

864 F.2d at 1045.°3

3Although involving a different state’'s insurance regulatory statute,
it is noteworthy that the Third Crcuit and a nunber of coll eagues on this
Court have sinmilarly enployed this same rationale in finding Burford
abstention and a stay of proceedings to be appropriate in several cases
i nvol ving rehabilitation and/or insolvency proceedi ngs under the Pennsyl vani a
I nsurance Act, 40 P.S. 81, et. seq. For exanple, in Feige v. Sechrest, 90
F.3d 846 (3d G r. 1997), the former owner of an insolvent |ife insurance
conpany brought suit against the conpany and various individua
owners/officers for fraudulently nisrepresenting the conpany’s assets to the
Pennsyl vani a | nsurance Departnent and converting |arge portions of the
conpany’s nortgage portfolio. Shortly after the commencenent of that action,
t he Pennsyl vania Commonweal th Court directed the liquidation of the life
i nsurer and issued an order staying all actions against it. The District
Court granted the notion of the Statutory Liquidator to stay all actions
agai nst the conpany, and an appeal followed. Noting that “there can be little
doubt that parallel federal and state proceedi ngs woul d di srupt Pennsylvania's
| egislative framework for the |iquidation of insolvent insurers,” the Third
Circuit observed that,

[b]y statute, the Commonweal th Court has jurisdiction over all clains
ari sing under the Insurance Act of 1921. 42 Pa.C. S. 8761. Because any
cl ai ns against Corporate Life (since replaced by the Statutory

Li qui dator arise under the Act, all or parts of counts IIl - VIII and X
- XII'l are subject to tinely and adequate state court review |ndeed,
there is currently an ongoing proceeding in that court regarding the
Iiquidation of Corporate Life.
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Thus, as the New York insurance regul atory schene nakes the
necessary tinmely and adequate state court review avail able, we
next eval uate whether there are “difficult questions of state |aw
bearing on policy problens of substantial public inport” or
whet her the exercise of federal review of the questions posed in
this and simlar cases would be disruptive of the state’s efforts
to establish coherent policy respecting “a matter of substanti al
public concern.” In our view, both of these questions may be
affirmatively answered sinply by re-reading the text of the New
York Suprene Court’s Order, large portions of which enjoin and/or
restrain all persons or parties fromlitigating any proceedi ngs

agai nst the insolvent Atlantic Miutual. Hence, we can only

Feige, 90 F.3d at 847, 848. Adequate state court review thus being avail abl e,
the Court found the district court’s stay order “entirely appropriate.” |d.
at 851. And,

[r]lather than abdicate its judicial duty to exercise its jurisdiction,
the district court sinply postponed the exercise of that jurisdiction
until the proceedings in the Commonwealth Court reach their concl usion
Thi s approach retains the sensitivity for concerns of federalism and
comty inplicated by Burford abstention, while preserving appellants’
right to litigate their clains in the federal forum should the

Pennsyl vani a courts, for jurisdictional or other reasons, fail to
adjudicate them The entry of a stay rather than a disnissal prevents
those clains from becoming tine-barred should jurisdiction be sonmehow
l acking in the Commonweal th Court, and the preclusion doctrines of res
judicata and collateral estoppel will prevent their re-litigation in the
nore |likely event that court proceeds to judgnent.

I d. I'n accord, Ceneral Reinsurance Corp. v. MS Casualty Insurance Corp.,
2005 U. S. Dist. LEXIS 17997 (E.D. Pa. Aug. 23, 2005); Dalicandro v. Legal Gard,
Inc., 2001 U S. Dist. LEXIS 18530 (E.D. Pa. Nov. 15, 2001). These deci sions

are, we find, in keeping with the stated purpose of the MCarran-Ferguson Act,
15 U.S. C. 81011 which

“... declares that the continued regul ation and taxation by the severa
States of the business of insurance is in the public interest, and that
silence on the part of the Congress shall not be construed to inpose any
barrier to the regulation or taxation of such business by the several States.”
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concl ude that any actions that we would take at this juncture in
this case would blatantly disrupt New York’s insurance regul atory
schenme. For these reasons, we find abstention to be the
appropriate course to follow and we shall therefore grant the

request for a stay of proceedings in the order which foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VANE LI NE BUNKERI NG, | NC. . ClVIL ACTI ON

VSs.
NO. 10- CVv-4460



ATLANTI C MJUTUAL | NSURANCE CO.

ORDER
AND NOW this 15t h day of February, 2011, upon
consi deration of Defendant’s Motion to Dismss or in the
Alternative to Stay Proceedings (Doc. No. 5) and Plaintiff’s
Response thereto, it is hereby ORDERED that the Alternative
Motion is GRANTED and all proceedings in this nmatter are STAYED
until such tinme as the Rehabilitation Proceedi ngs now underway in

the State of New York have concl uded.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




