
1 This Court has jurisdiction, pursuant to 28 U.S.C. §§
1331 and 1338.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FRONTLINE PLACEMENT :
TECHNOLOGIES, INC., : CIVIL ACTION

: NO. 07-2457
Plaintiff, :

:
v. :

:
CRS, INC., :

:
Defendant. :

M E M O R A N D U M

EDUARDO C. ROBRENO, J. FEBRUARY 8, 2011
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2 In its counterclaims, CRS asserts seven counts.  Count
I seeks a declaratory judgment that CRS did not infringe the ‘151
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Patent.  Count II seeks a declaratory judgment that the ‘151
Patent is invalid.  Count III seeks a declaratory judgment that
CRS did not infringe the ‘519 Patent.  Count IV seeks a
declaratory judgment that the ‘519 Patent is invalid.  Count V
seeks a declaratory judgment that the CRS did not breach the ‘151
Patent limited license agreement.  Count VI is for breach of
contract - wrongful contract termination as to the ‘151 Patent
license agreement.  Count VII is a breach of contract for § 3.3
of the parties’ license agreement.  
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III. DISCUSSION
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(16) providing,
for one or more of
the positions,
information
indicating
directly or
indirectly an
organization
worksite location
for the respective
position

‘151 Patent
(Claims 3, 16, 24,
and 33)
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CRS argues that the claim

prosecution history of Frontline’s patents is important here.

Frontline was required to add the word “acceptance” to its ‘151

patent in order to distinguish Frontline’s patent from prior art.

Also, that the Patent Examiner relied on highly detailed
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definitions of these words that Frontline submitted during the

prosecution process. Specifically, that once an “acceptance”

occurs, the party that made the acceptance has secured the

position. That is, unlike prior art, there is no intermediary

step. (Def.’s Op. Br. 15-17.)

Frontline responds that claim terms should be defined

consistent with the specifications and as used in other claim

terms within the same patent. The patents use “accept” and

“acceptance” in other places that are consistent with the

ordinary meaning of the word. Thus, because they are using it

for the ordinary meaning of the word in the specifications, the

ordinary meaning of the words should be applied to the claim

terms as well. (Pl.’s Resp. 5.)

Frontline also responds that while it distinguished its

product from the prior art, it did not limit the meaning of its

claim terms through a disclaimer. See Purdue Pharma, 438 F.3d at

1136-1137;(Pl.’s Resp. 5-6.) Further, Frontline argues that

CRS’s language goes too far. While Frontline had stated that

there is no additional process between acceptance and the

substitute securing the position, it did not say that there is

“no further review,” which is the language that CRS wishes to

introduce. (Pl.’s Resp. 7-8.) Frontline further responds that to

use CRS’s proposed language would make the claim terms

incoherent.
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“Under the doctrine of prosecution disclaimer, a

patentee may limit the meaning of a claim term by making a clear

and unmistakable disavowal of scope during prosecution.” Purdue

Pharma L.P. v. Endo Pharmaceuticals Inc., 438 F.3d 1123, 1136

(Fed. Cir. 2006)(citing Seachange Int’l, Inc. v. C-COR Inc., 413

F.3d 1361, 1372-73 (Fed. Cir. 2005); Omega Eng’g, Inc. v. Raytek

Corp., 334 F.3d 1314, 1323-26 (Fed. Cir. 2003)). “This may occur,

for example, when the patentee explicitly characterizes an aspect

of his invention in a specific manner to overcome prior art.”

Purdue Pharma, 438 F.3d at 1136 (citing Microsoft Corp. v.

Multi-Tech Sys., Inc., 357 F.3d 1340, 1349 (Fed. Cir. 2004)

(interpreting “sending,” “transmitting,” and “receiving”

limitations as requiring direct transmission over telephone line

when patentee stated that invention transmits over a standard

telephone line, thus disclaiming transmission over a

packet-switched network)).

Frontline cannot debate that it did not affirmatively

assert that its product was different from the prior art because

in its patent there is no process that takes place between a

substitute accepting an open position and that position being

filled. Indeed, Frontline was not “describing a property” of the

patent as in Purdue but made a much stronger distinction between

the fundamentals of its product and the prior art regarding the

automatic securing of the position without further processing.
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However, there are a few problems with CRS’s proposed

language. While CRS’s argument makes sense for the “acceptance”

term in the ‘151 patent, it does not explain why the same is true

for the terms in the ‘519 patent, except that the ‘519 patent

comes later in time and that there were similar (but not as in

depth) findings by the Patent Examiner. Additionally, CRS’s

language seems to go much farther than simply interjecting that

there is no intermediary process between the substitute accepting

the position and the position opening being removed. By including

“automatically” in the definitions for “securing” below, CRS’s

concern is addressed without overly limiting the claim terms.

Thus, the Court will not provide a definition for these terms.
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terms.
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No construction necessary “location of a replacement
to fill a temporary employee
absence in an organization”

Frontline argues that this term uses common language

that is clear and unambiguous, and should be used for its

ordinary meaning. (Pl.’s Op. Br. 12.) CRS argues that its

proposed language is what Frontline included in its patent

specifications. CRS also argues that common sense should make

the definition of “position fulfillment” (while this was not

defined by Frontline in any patent) to have a parallel

definition.

Frontline argues that it did not provide a special

definition as the sentence in its patents (pointed to by CRS)

actually reads, “To date, location of a replacement to fill a

temporary employee absence in an organization, a process referred
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to as ‘substitute fulfillment,’ has generally been an unreliable,

labor-intensive, often panic-driven, process.” Frontline argues

that this was not an attempt to define the term as it is used in

its patent.
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6. posting

Terms & Patent(s) Plaintiff Frontline's
Proposed Construction

Defendant CRS's Proposed
Construction

(16) providing,
for one or more of
the positions,
information
indicating
directly or
indirectly an
organization
worksite location
for the respective
position

‘151 Patent
(Claims 3, 16, 24,
and 33)

No construction necessary. “providing by one or more
computers for one or more of
the positions, information
indicating directly or
indirectly an organization
worksite location for the
respective position on a
website”

Frontline argues that this term uses common language

that is clear and unambiguous, and should be used for its

ordinary meaning. (Pl.’s Op. Br. 12.) CRS argues that the

inclusion of the phrase “by one or more computers” in the amended

language also modifies this term. The language in Frontlines

patent is as follows:

“generating and posting by one or more computers a list
of one or more positions of one or more absent workers
that need to be filled by one or more substitute
workers on a website and providing, for one or more of
the positions, information indicating directly or
indirectly an organization worksite location for the
respective position.”

CRS argues that because the term “one or more

computers” also modifies the term in question it should be added

to that term as well. Frontline responds that rules of grammar
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indicate that this phrase “by one or more computers” does not

modify the end of the sentence. CRS responds that while grammar

may indicate that the phrase does not modify this phrase, common

sense requires it.

Although common sense indicates that one or more

computers are needed to post the positions, CRS’s proposed

language does not seem to be required to reach this conclusion.

Indeed, including CRS’s language makes the sentence read

strangely. This construction is not necessary. Thus, the Court

will not define this term.
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(16) providing, for one
or more of the
positions, information
indicating directly or
indirectly an
organization worksite
location for the
respective position

‘151 Patent
(Claims 3, 16, 24, and
33)

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
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FRONTLINE PLACEMENT :
TECHNOLOGIES, INC., : CIVIL ACTION

: NO. 07-2457
Plaintiff, :

:
v. :

:
CRS, INC., :

:
Defendant. :

O R D E R

AND NOW, this 8th day of February, 2011, for the

reasons set forth in the Court’s accompanying memorandum dated

February 8, 2011, it is ORDERED that the disputed claim terms

shall be defined as follows:
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(16) providing, for one
or more of the
positions, information
indicating directly or
indirectly an
organization worksite
location for the
respective position

‘151 Patent
(Claims 3, 16, 24, and
33)


