I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARI USZ G JARZYNA, : ClVIL ACTI ON
) NO. 10-4191
Pl aintiff,
V.

HOVE PROPERTI ES, L. P,
et al.,

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. FEBRUARY 4, 2011

| NTRCDUCTI ON
Mariusz G Jarzyna (“Plaintiff”) has brought a five

count conpl ai nt agai nst Honme Properties, L.P. (“L.P.”) and Fair
Col l ections and Qutsourcing, Inc. (“FCO) (collectively,
“Defendants”). Count | of Plaintiff’s conplaint is asserted
agai nst FCO only and alleges violations of the Fair Credit
Reporting Act, 15 U S.C. 8§ 1681 et seq. (“FCRA’). Counts Il thru
V are against both FCO and L.P. Count Il alleges a violation of
t he Federal Fair Debt Collection Practices Act, 15 U S. C. § 1692
et seq. (“FDCPA’). Count IIl alleges a violation of
Pennsylvania’s Fair Credit Extension Uniformty Act, 73 Pa. Cons.

Stat. Ann. 8§ 2270 et seq. (“FCEU’). Count |V alleges a violation



of Pennsylvania s Unfair Trade Practices and Consuner Protection
Law, 73 Pa. Cons. Stat. Ann. 8§ 201-1 et seq. (“UTPCPL”). Count V

alleges a violation of 18 Pa. Cons. Stat. Ann. 8§ 7311

| 1. BACKGROUND!

Plaintiff brings this action against Defendants L.P
and FCO on behal f of hinself and others simlarly situated.
Defendant L.P is owned by Hone Properties, Inc. Hone Properties,
Inc. conducts its business in Pennsylvania through L.P
Defendant L.P. is the managenent entity appoi nted by Home
Properties, Inc. to manage and adm ni ster the d en Brook
Apartnments in dendon, PA (“Aen Brook”). Defendant FCOis a
nati onal debt collection conpany and consuner reporting agency
(“CRA"). (Amended Conpl. | 5-18.)

Plaintiff alleges that he resided at den Brook
pursuant to a | ease agreenent with L.P. Plaintiff was subjected
to L.P.’s and FCO s tenant screening process. At the end of the
| ease’s stated tenancy, Plaintiff retained possession of the
apartnent and converted his lease to a nonth-to-nonth | ease. On
Septenber 1, 2009, Plaintiff gave the required one nonth’ s notice

stating that he planned to vacate on Cctober 1, 2009. Defendant

! The Court accepts, as true, all well pleaded
all egations in the conplaint and views themin the |ight nost
favorable to plaintiff.



L.P. worked with Plaintiff and tried to nake hima deal on
anot her apartnent, but this deal fell through. When this deal
fell through, Plaintiff again put in his notice.

On Cctober 23, 2009, after giving his second notice,
Plaintiff received a |late notice under his door with a bal ance
due of $1,300. (ld. at Exh. D.) On Cctober 31, 2009, Plaintiff
tendered the apartnment back. On Novenber 1, 2009, Plaintiff
checked his online balance with G en Brook and | earned that his
bal ance increased to $2,200. Additionally, Defendant L.P. failed
to send Plaintiff an accounting of his $500.00 security deposit
within the statutorily prescribed 30-day period. As a result of
this delay, Plaintiff alleges that L.P. waived any right to claim
and/or collect this noney under the | ease agreenent. (ld. at ¢
47-56.)

On June 21, 2010, L.P. contacted Plaintiff via FCO
Plaintiff received a collection letter fromFCO for all eged non-
paynent of a “past due account” in the anount of $1,897.92. (ld.
at Exh. E;) On July 17, 2010, Plaintiff tinely sent a letter to
FCO di sputing the debt and asking for verification. (ld. at Exh.
F.) Despite Plaintiff’s letter, Defendant FCO continued its
collection actions. On July 23, 2010, FCO furnished Plaintiff
with an invoice fromd en Brook as purported verification. (ld.
at Exh. G) Then, on July 28, 2010, FCO called Plaintiff’'s cel

phone in an effort to collect the debt and al so contacted his



rel ati ves seeking information as to Plaintiff’s location. (lLd.
at  57-61.)

Plaintiff alleges that FCO creates and furnishes
information for its clients (i.e., property managers such as
L.P.), and it does this as an active contributor and nenber of
the National Multifamly Housing Council (“NVHC) and in
accordance with NVHC s pronul gation of Multifamly Information
and Transactions Standards (“MTS’). A MTS Standard is a set of
definitions and rules to facilitate the automatic transfer of
data between different types of software packages that are used
regul arly by owners and managers of nultifamly real estate
projects. (ld. at § 14.)

Plaintiff states that pursuant to MTS, L.P. and FCO
utilize standard, autonmated platfornms to performresident
screening and collection activities. Wen a tenant cones to L. P
or any other FCO client seeking to rent an apartnent, the tenant
fills out an “application” which is then entered into the
property managers’ (i.e., L.P.’s) systemand software. This
information is then transmtted pursuant to a coommon M TS
Standard to FCO FCO s conputer systens then trace personal
identifiers against data conpiled by other MTS participants in
conbi nation with data obtained fromother CRAs such as Equif ax,
Experian, and TransUnion. The end result of FCOs efforts is

what FCO and the industry have | abeled a “Credit Report.”



By regularly conpiling and selling such “Credit
Reports” for a fee or through dues or other cooperative basis,
FCO operates as a CRA. (ld. at ¥ 20-29.) The FCRA regul ates the
col | ection, maintenance, and discl osure of consuner report
information by CRAs. Despite the fact that Defendant FCO
assenbl es and conpil es consuner information in the formof its
Credit Report for distribution and sale to apartnent conpl ex
owners and managers and ot her business entities on a regular
basi s nationw de, FCO does not provide to consuners disclosure of
all of the information in FCOs files that pertain to those
consuners. Nor does FCO di scl ose to consuners the notice of
their rights under the FCRA. (ld. at Y 32.)

In sum Plaintiff alleges that he is a “consuner,” that
FCO and L.P. are “debt collectors,” and that each was attenpting
to collect a “debt” under the FDCPA. Moreover, Plaintiff alleges
that FCOis both a “furnisher” and a “credit reporting agency”
under the FCRA. Based on these classifications, Plaintiff argues

that both Defendants violated federal and state | aw

[11. DI SCUSSI ON

Bot h Defendants have filed notions to dism ss based on
Rul e 12(b)(6) of the Federal Rules of G vil Procedure. The Court
will first address Defendant FCO s notion and then it wll

di scuss L.P.’s notion.



A. Legal Standard for Mtion to Dismss

In considering a notion to dismss for failure to state
a clai mupon which relief can be granted under Federal Rule of
Cvil Procedure 12(b)(6), the court nmust “accept as true al
all egations in the conplaint and all reasonable inferences that
can be drawn therefrom and view themin the |ight nost favorable

to the non-noving party.” DeBenedictis v. Merrill Lynch & Co.,

Inc., 492 F.3d 209, 215 (3d G r. 2007) (internal citations
omtted). In order to withstand a notion to dismss, a
conplaint’s “[f]actual allegations nust be enough to raise a

right to relief above the speculative level.” Bell Atl. Corp. v.

Twonbly, 550 U.S. 544, 555 & n.3 (2007). This “requires nore

t han | abel s and conclusions, and a fornmulaic recitation of the

el ements of a cause of action will not do.” [d. at 555 (internal
citation omtted). Although a plaintiff is entitled to al
reasonabl e inferences fromthe facts alleged, a plaintiff’'s |egal
conclusions are not entitled to deference and the court is “not
bound to accept as true a |egal conclusion couched as a factual

allegation.” Papasan v. Allain, 478 U S. 265, 286 (1986) (cited

wi th approval in Twonbly, 550 U. S. at 555).
The pl eadi ngs nmust contain sufficient factual
all egations so as to state a facially plausible claimfor relief.

See, e.qg., Gelman v. State Farm Mut. Auto. Ins. Co., 583 F.3d

187, 190 (3d G r. 2009). A claimpossesses such plausibility
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““when the plaintiff pleads factual content that allows the court
to draw the reasonabl e inference that the defendant is liable for

the m sconduct alleged.”” 1d. (quoting Ashcroft v. Igbal, ---

Uus ----, 129 S .. 1937, 1949 (2009)). 1In deciding a Rule
12(b)(6) notion, the court is tolimt its inquiry to the facts
alleged in the conplaint and its attachnments, matters of public
record, as well as undisputedly authentic docunents if the

conplainant’s clains are based upon these docunents. See Jordan

v. Fox, Rothschild, OBrien & Frankel, 20 F.3d 1250, 1261 (3d

Cr. 1994); Pension Benefit Guar. Corp. v. White Consol. Indus.,

Inc., 998 F.2d 1192, 1196 (3d G r. 1993).

B. FCO s Motion to Dinmiss?

Wth this standard of reviewin mnd, the Court turns

to consider the nerits of Defendant FCO s notion to di sm ss.

1. Count | - Violations of the FCRA

Count | of Plaintiff’s conplaint alleges violations of
the FCRA. In particular, Plaintiff clainms that Defendant FCO
violated the FCRA by negligently, willfully, and/or recklessly
engaging in certain conduct (i.e., utilizing credit reports for
pur poses ot her than those contenpl ated under the FCRA). FCO
argues that an exam nation of each of the clains denonstrates

that Plaintiff has failed to allege that FCO, an all eged CRA,

2 Def endant FCO s notion to file a reply brief (doc. no.
38.) will be denied as noot.



engaged in any conduct that was directed at Plaintiff. Further
FCO argues that Plaintiff did not make any request or denmand on
FCO that would require a response thus triggering the

requi renents of the FCRA.

Plaintiff has alleged facts that, if true, would
establish that FCOis a CRA subject to various provisions in the
FCRA. For exanple, in Plaintiff’'s conplaint, Plaintiff points
out that FCOrefers to one of the products it regularly prepares
and sells as a “Credit Report.” (Anended Conpl.  1.) Mboreover,
in Plaintiff’'s response to Defendant FCO s notion to dismss,
Plaintiff cites | anguage on FCO s website explicitly describing
FCO as “an approved credit reporting agency.” (Doc. no. 36 at
31.) Based on Plaintiff’s allegations and for purposes of
adj udicating this notion to dismss, the Court finds that FCOis
a CRA ®

As a CRA, FCO is subject to the disclosure,

i nvestigation, reinvestigation, and di spute resol ution
requirenents of the FCRA. Plaintiff has alleged facts that, if
true, establish that FCO has not abided by the requirenents set
forth in the FCRA. In paragraphs 30-34 of Plaintiff’s anended
conplaint, Plaintiff specifically alleges that FCO does not

di scl ose to consuners all the information in FCO s files that

pertain to those consuners nor does it even disclose to those

3 O course, if further discovery reveals that FCO is not
a CRA then the obligations set forth in the FCRA wll not apply
to FCO
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consuners that it is operating and functioning as a CRA
Additionally, when a consuner disputes the conpl eteness or
accuracy of any information contained in a credit report, the CRA

must conduct a reasonable reinvestigation. Cushman v. Trans

Union Corp., 115 F.3d 220, 223-24 (3d Cr. 1997). The FCRA

requires the CRA to do nore than verify a debt with the origina

sour ce. Di xon-Rollins v. Experian Info. Solutions, Inc., et al.,

No. 09-0646, 2010 W. 3749454, at *3-5 (E.D. Pa. Sept. 23, 2010).
Here, Plaintiff and other consuners could not possibly know of
t he exi stence of inaccurate information because FCO the CRA did
not disclose the information to the consuner as required by the
FCRA.

Based on the foregoing, Defendant FCO s notion to

dismss Count | will be denied.

2. Count Il - Violations of the FDCPA

Section 15 U S.C. 8§ 1692g affirmatively requires a debt
collector to pronptly send certain witten information to the
consuner and to refrain fromcollection efforts on a debt which
has been disputed by a consuner. Defendant argues that it
adequately conplied with the notification requirenments of 8§ 1692g
by sending a letter to Plaintiff, dated June 21, 2010. (Anended
Conpl . at Exh. E.) Additionally, Defendant alleges that it
adequately conplied with the verification of disputed debts
requi renment by sending a letter, dated July 23, 2010. (Ild. at

Exh. G) Plaintiff, however, argues that neither of these



letters were sufficient to satisfy the requirements of § 1692g. *
As to the, June 21, 2010, letter notifying Plaintiff of
a debt, Plaintiff has alleged facts that, if true, would entitle
Plaintiff to relief. The Third Crcuit has stated that “in order
to conply with the requirenents of section 16929, nore is
required than the nmere inclusion of the statutory debt validation

notice in the debt collection letter-the required notice nust

al so be conveyed effectively to the debtor.” WIson v. Quadraned
Corp., 225 F.3d 350, 354 (3d Gr. 2000). Moreover, the WIson
Court stated that the notice “is to be interpreted fromthe
perspective of the ‘least sophisticated debtor.’”” 1d. (internal
mar ks omtted). Wiether the letter neets the “| east
sophi sticated debtor” standard is a question of |aw See id. at
353 n. 2.

In Wlson, the collection |etter was deenmed sufficient.
In that case, the letter had three paragraphs, all three
par agraphs were printed in the same font, size, and color, and
above the body of the letter was the statenent: “THIS IS AN
ATTEMPT TO COLLECT A DEBT. ANY | NFORVATI ON OBTAI NED W LL BE USED
FOR THAT PURPCSE.” |1d. at 352. The WIson Court agreed with the
district court that the letter did not violate the requirenents
of 8 1692g. The district court had based its holding on the fact

that, as to the substance of the letter, it “does not nmake an

4 During oral argunent, Plaintiff referred to the
exi stence of other letters sent to Plaintiff fromFCO prior to
the June 21, 2010 letter. Those letters are not part of the
conmplaint; therefore, they will not be considered by the Court.
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explicit demand for paynent, but states that the defendant shall
offer the plaintiff an opportunity to nmake paynent.” 1d.
(internal marks omtted). “Moreover, the court specifically
found that the letter [did] not request paynent within a tine
period shorter than the statutory thirty-day period.” 1d.

In the case at bar, the letter provided by FCO to
Plaintiff differs fromthat in Wlson. For exanple, in bold,
centered text are the words “ Paynent demand - $1,897.92."
Additionally, in a bold highlighted text box are the words “Pay
in full online anytinme.” The Court finds that, upon receipt of
the letter, the | east sophisticated debtor would not know he or
she had a right to dispute the debt and was not required to pay
it in full as soon as possible.

In the letter provided to Plaintiff there is no
prom nent nmention of the fact that Plaintiff had a statutory
right to dispute the demand within thirty days. Rat her, in text
much small er than the demand, at the bottom of the page, is
information regarding Plaintiff’s rights in relation to dispute
of the debt. Al though this information is present, it is
over shadowed by the bold text demandi ng paynent and requesting
paynent in full at anytine.

Moreover, the fact that the letter states, at the top
in a bold text box, “pay in full online anytine” suggests conduct
i nconsistent with the debtor’s thirty-day verification rights.
Previously, the Third Grcuit held that a notification was

i nproper although it included the statutory right to dispute the
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debt within thirty days because the statutory right information
was overshadowed by a termstating that the paynent was due

within ten days. Conpare Graziano v. Harrison, 950 F.2d 107, 111

(3d Gr. 1991) (“[T]he notice nust not be overshadowed or
contradi cted by acconpanyi ng nessages fromthe debt collector.”),

with Vasquez v. Certler & Certler, Ltd., 987 F. Supp. 652 (N.D

I1l1. 1997) (stating letter valid because no enphasis was pl aced
on any particular statenent and |letter only requested Plaintiff

contact debtor), Terran v. Kaplan, 109 F. 3d 1428 (9th GCr. 1997)

(stating that letter valid because it began with verification

notice on the front of the letter). Based on the aforenentioned,

Plaintiff has stated a clai mupon which relief could be granted.
Mor eover, Defendant FCO argues that it did not violate

Plaintiff’s rights by continuing to investigate after Plaintiff

di sputed the debt because it verified the debt. Defendant FCO

clainms it provided verification by sinply copying the sane bill

or invoice sent in the June 21, 2010 letter. Plaintiff has

adequat el y pl eaded that Defendant violated this requirenent of

the FDCPA. The verification nmust “include[] at |east a colorable

claimof entitlenent to the debt . . . .” See Casterline v.

Credit Protective Services of I.C. Systens, Inc., 1991 U. S. D st.

LEXIS 21728, at *5-6 (D.N. J. June 26, 1991). Sinply copying the
invoice used in the dunning letter is insufficient.
Based on the foregoing, Defendant’s notion to dismss

Count Il will be denied.



3. Count 11l - Violations of the FCEU

The FCEU prohibits unfair or deceptive acts or
practices with regard to the collection of debts. 73 Pa. Cons.
Stat. Ann. 8§ 2270.2. Violation of the FDCPA is a per se
violation of the FCEU. § 2270.4(a). Defendant argues that
Plaintiff’s FDCPA claimfails; therefore, this derivative action
fails. However, the Court did not grant Defendant’s notion to
dismiss Plaintiff’s FDCPA claimpleaded in Count I1;

consequently, a claimpursuant to the FCEU i s perm ssible.

Based on the foregoing, Defendant’s notion to dismss

Count 11l will be denied.

4. Count 1V - Violations of the UTPCPL

Title 73, section 201-9.2 of the Pennsylvania statutes
permts a “person who purchases or |eases goods or services
primarily for personal, famly or household purposes” to bring a
private cause of action under the UTPCPL provided the consuner
suffered an “ascertai nable | oss of noney or property, real or
personal, as a result of the use or enploynent by any person of a
nmet hod, act or practice declared unlawful by [the UTPCPL].” See
Conmmonweal th v. Monunental Props., Inc., 329 A 2d 812, 817 (Pa.

1974) (stating the UTPCPL “is to be construed liberally to effect
its object of preventing unfair or deceptive practices”);

Brunwasser v. Trans World Airlines, Inc., 541 F. Supp. 1338,

1346-47 (WD. Pa. 1982) (holding that the term “ascertainabl e
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| oss” nust be liberally construed and that “the ascertainable
|l oss requirenent of this act is designed nerely to insure that
i ndividuals bringing suit have in fact been damaged by a

deceptive trade practice”).

Def endant argues that although Plaintiff alleged that
he | eased “goods or services” (i.e., an apartment) for primarily
personal, fam |y, or household purposes, Plaintiff has failed to
assert that he sustained any ascertainable | oss of noney or
property as a result of Defendant’s alleged unlawful conduct.
Plaintiff, however, has stated facts that, if true, establish he
has sustained an “ascertainable loss.” Plaintiff has alleged
that his security deposit was unlawfully wi thheld. (Amrended
Conpl. 9 56.) Additionally, Plaintiff alleges that he was forced
to retain counsel to resist FCO s collection efforts and in his

prayer for relief requests all reasonable attorneys’ fees.

Based on the foregoing, Defendant’s notion to dismss

Count IV will be denied.

5. Count V - Violations of 18 Pa. Cons. Stat. Ann.
§ 7311

Def endant states that Count V should be dism ssed
because a violation of “this statute does not create an inplied
civil remedy for a person claimng to be injured as a result of
an al l eged unl awful collation practice.” (Doc. no. 33 at 19.)
FCO s argunent is that this section does not provide a private

remedy or right of action and, as a crimnal statute, can only be
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enforced through crimnal prosecution.

Wiile there is a dearth of case |aw as to whether §
7311 provides an inplied cause of action, Defendant FCO and
Plaintiff provide two cases that suggest contradictory
concl usions. Defendant points to a court of comon pl eas case
from 1974 which held that given the plain | anguage of the statute
and the lack of |egislative guidance, no inplied civil renedy

shoul d be permtted. Benjamin v. dobal Collection Agency, No.

2814 of 1973, 1974 W 15915 (Pa. Com PI. August 21, 1974). The
Benjam n Court stated that “if legislation was intended to create
a renedy in addition to the penalty therein stated it sinply
coul d have and woul d have been drafted accordingly.” 1d. On the
ot her hand, Plaintiff cites a nore recent case fromthe
conmonweal th court which is not directly on point but appears to
imply that a civil action nmay be perm ssible under the statute.

Nolan v. Dep't of Public Welfare, 673 A 2d 414 (Pa. Comw. Ct.

1996) (reaching the nmerits of the case as opposed to di sm ssing

the case solely on the basis that 8§ 7311 is a crimnal statute).

G ven the lack of case law, the Court is required to
predi ct how the Pennsyl vania Suprene Court would rule on this
i ssue. Wen determ ning whether a statute inplicitly creates a

private renedy, the Pennsylvania Suprene Court is guided

by a three-prong analysis enunciated in Cort v. Ash, 422 U S. 66

(1975). See Estate of Wtthoeft v. Kiskaddon, 733 A 2d 623, 626

(Pa. 1999) (stating Cort decision offers a beneficial franmework
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W thin which to anal yze whether the statute at issue inplicitly
creates a private right of action). The three factors under the

Cort decision are:

First, is the plaintiff ‘one of the class for whose
especi al benefit the statute was enacted,’ -that is,
does the statute create a . . . right in favor of the
plaintiff? Second, is there any indication of

| egislative intent, explicit or inplicit, either to
create such a renedy or to deny one? Third, is it
consi stent with the underlying purposes of the

| egi slative schene to inply such a renedy for the
plaintiff?

Id. (quoting Cort, 422 U S. at 78).

Plaintiff nmerely offers a bald assertion that § 7311
provides a civil remedy. Plaintiff fails to point to any
authority to support this proposition. Mreover, Plaintiff has
failed to address any of the Cort factors. |In the absence of any
expl anati on of the policy behind the statute and whether the
Pennsyl vani a | egi sl ature intended to provide a private cause of
action, the Court will not presune that the Pennsylvania Suprene

Court would find that 8 7311 inplies a civil renedy.

Based on the foregoing, Defendant FCO s notion to

di smiss Count V will be granted.

C. L.P.’s Metion to Disniss®

> In Defendant L.P."s briefing, L.P. argues that the FCRA
claimstated in Count | should be disnmssed as to L.P
Defendant’s notion is denied because Plaintiff did not plead a
cause of action as to L.P. for a violation of Count I. In
Plaintiff’s briefing, Plaintiff states “[s]ince Plaintiff does

- 16 -



1. Count Il - Violations of the FDCPA

The crux of Defendant L.P.’s argunent is that it is not
subject to the FDCPA because it is not a debt collector subject
to the FDCPA based on the corporate affiliation exenption in 8

1692a(6) (B). That section states the foll ow ng:

The term “debt collector” means any person who uses any
instrumentality of interstate commerce or the mails in
any business the principal purpose of which is the
collection of any debts, or who regularly collects or
attenpts to collect, directly or indirectly, debts owed
or due or asserted to be owed or due another.

Not wi t hst andi ng t he excl usion provided by clause (F) of
the | ast sentence of this paragraph, the termincl udes
any creditor who, in the process of collecting his own
debts, uses any nanme other than his own which would
indicate that a third person is collecting or
attenpting to collect such debts. For the purpose of
section 1692f(6) of this title, such termalso includes
any person who uses any instrunmentality of interstate
conmerce or the mails in any business the principal

pur pose of which is the enforcenment of security

interests. The term does not i nclude- -

not allege or assert any clains agai nst Hone under the FCRA, that
statute cannot possibly preenpt valid clains brought under a
conpl etely separate and distinct state statute.” (Doc. no. 41 at
27.)
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(B) any person while acting as a debt collector for
anot her person, both of whomare related by comon
ownership or affiliated by corporate control, if the
person acting as a debt collector does so only for
persons to whomit is so related or affiliated and if
t he principal business of such person is not the

coll ecti on of debts.
15 U.S.C. § 1692a(6)(B).

In Plaintiff’s conplaint, Plaintiff alleges that L.P.
is an “operating partnership” owned by Home Properties, Inc.
Moreover, Plaintiff specifically alleges that L.P. is the entity
t hr ough whi ch Home Properties, Inc. conducts and nanages its
busi ness in Pennsylvania. (Anended Conpl. § 8-9.) Additionally,
the | ease agreenent provided as an exhibit identifies L.P. as the
manager. (ld. at Exh. A') As such, Plaintiff is asserting that
L.P. was attenpting to collect debts for its owner and corporate
affiliate, Home Properties, Inc. Based on the foregoing,

Def endant L.P., acting as a debt collector, squarely falls into

the corporate affiliate exenption.

However, Plaintiff argues that L.P. is subject to
certain | anguage in § 1962a(6) which places an exenpt creditor
back into § 1962a(6)’'s anbit. A creditor is subject to the FDCPA
when the “creditor who, in the process of collecting his own
debts, uses any nanme other than his own which would indicate that

a third person is collecting or attenpting to collect such debts
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.” 8§ 1962a(6). Plaintiff’'s argunment, however, is
m spl aced because the | anguage Plaintiff points to relates to
creditors and, as discussed above, L.P. alleges and has pointed
to facts indicating that it acted as a debt collector for its
corporate affiliate. Moreover, Plaintiff classifies L.P. as a
debt collector inits conplaint. (ld. at § 8.) Consequently,
Def endant L.P., which rightfully clainms the corporate affiliate
exenption, cannot be brought back into the anbit of 8§ 1962a(6)

based on | anguage relating to creditors.

Further evidence that the corporate affiliate exenption
applies to L.P. and that L.P. is a debt collector subject to the
corporate affiliate exenption is found in the denmand |l etter sent
to Plaintiff from FCO where Home Properties, Inc. is listed as

the creditor.

Because Plaintiff has not pleaded facts indicating that

the corporate affiliate exenption does not apply to Defendant

L.P, Defendant L.P.’s nption to dismss Count Il will be
granted. ®
2. Count 111 - Violations of the FCEU
6 As di scussed in section IlIl. A of this nenorandum the

Court must accept, as true, all allegations in the conplaint and
view themin the |ight nost favorable to the non-noving party.
Based on this standard, the Court finds that L.P. is a debt

coll ector and Hone Properties, Inc. is a creditor. It may be,
however, that on a fuller record L.P. may be found to be a
creditor. This issue will be nore fully devel oped at the class

certification or notion for summary judgnent stage.
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The FCEU applies to both debt collectors and

creditors. See 73 Pa. Stat. Ann. 8 2270.4. As to debt

collectors, a violation of the FDCPA establishes a violation of
the FCEU. 1d. As to creditors, a creditor is deened liable if
it engages in various conduct set forth in 8 2270.4(b). These
prohi bited activities mrror those activities proscribed by the

FDCPA.

Consequently, liability under the FCEU does not turn on
whet her Defendant L.P. is defined as a creditor or debt
collector. Here, Plaintiff has alleged facts that, if true,
establish L.P. engaged in activities that violate the FCEU. For
exanple, Plaintiff clainms that he received three different
notices fromL.P. each alleging that Plaintiff owed a different
bal ance. (Amended Conpl. § 52-57.) Additionally, Plaintiff
al l eges that he was not sent his deposit nor sent a witten
accounting of the deposit within the statutorily prescribed 30-
day period. Viewing these facts in the Iight npost favorable to
Plaintiff, Plaintiff has adequately all eged that Defendant

engaged i n deceptive debt collection practices.

Based on the foregoing, Defendant L.P.’s notion to

dismss Count Il will be denied.

3. Count IV - Violations of the UTPCPL

Def endant L.P. argues that Plaintiff has not adequately
stated a cause of action under the UTPCPL. However, 8 2270.5(a)
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of the FCEU states “[i]f a debt collector or creditor engages in
an unfair or deceptive debt collection act or practice under this
act, it shall constitute a violation of the act of Decenber 17,
1968 (P.L. 1224, No. 387), known as the Unfair Trade Practices
and Consumer Protection Law.” Gven that the Court did not
dismss Plaintiff’s claimunder the FCEU, Plaintiff has pled
facts that, if true, give rise to a violation of the UTPCPL.
Furthernore, Defendant argues that Plaintiff has not suffered an
ascertainable | oss as required by the UTPCPL. Plaintiff,
however, specifically alleges that Defendant unlawfully w thheld
Plaintiff’s security deposit, which is clearly an “ascertai nabl e

| oss” under the UTPCPL.

Based on the aforenenti oned, Defendant’s nption to

dismss Count IV will be denied.

4. Count V - Violations of 18 Pa. Cons. Stat. Ann.

§ 7311
Defendant L.P.’s notion to dismss Count V wll be
granted for the sanme reasons as stated in section Ill. B. 5.

5. Def endant L.P.’s Request for M sjoinder

Def endant L.P. requests that the Court permt
m sj oi nder. Defendant argues that Plaintiff’s clains against
Def endant FCO and L.P. do not overlap. The Federal Rules of

Cvil Procedure provide:

Persons . . . may be joined in one action as defendants
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if: (A any right to relief is asserted agai nst them
jointly, severally, or in the alternative with respect
to or arising out of the same transaction, occurrence,
or series of transactions or occurrences; and (B) any
gquestion of law or fact common to all defendants w ||

arise in the action.

Fed. R Gv. P. 20. Here, all of Plaintiffs’ clainms against
bot h Defendants arise out of the same common nucl eus of facts.
In short, Plaintiff alleges that L.P. and FCO worked together to
coll ect debts owed based on Plaintiff residing in one of L.P.’s

apartments.

Consequently, m sjoinder is inappropriate and

Def endant’s notion for m sjoinder will be denied.

6. Def endant L.P.’s Request for Denial of
Suppl enental Juri sdi ction

Def endant L.P.’s notion to deny suppl ement al
jurisdiction will be denied. Even though the Court dism ssed the
one federal claimbrought agai nst Defendant L.P., the pendency of
federal clains agai nst co-defendant FCO permits jurisdiction
The United States Code provides that “in any civil action of
whi ch the district courts have original jurisdiction, the
district courts shall have supplenental jurisdiction over al
other clains that are so related to clains in the action within
such original jurisdiction that they formpart of the same case

or controversy under Article Ill of the United States
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Constitution.” 28 U S.C. 8§ 1367. G ven that the Court has
retained jurisdiction over all federal clains against FCO the
Court has jurisdiction over the case. Additionally, as stated in
the discussion of msjoinder, all clains arise out of the sane
common nucl eus of facts. Consequently, the exercise of

suppl enental jurisdiction is appropriate.

Based on the foregoing, Defendant’s notion to deny

suppl emental jurisdiction will be denied.

D. FCO s Mbtion to Stay Discovery (Doc. no. 44)

Def endant FCO has filed a notion to stay discovery
pendi ng deci sions on the notions to dismss. This notion wll be

deni ed as noot.

| V.  CONCLUSI ON

For the reasons noted above, Defendant FCO s notion to
dismss will be granted as to Count V and denied as to all other
Counts. Defendant L.P.’s notion to dismss will be granted as to
Counts Il and V and denied as to Counts |, IIl, and IV. An

appropriate Order wll follow



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARI USZ G JARZYNA, : ClVviL ACTI ON
NO. 10-4191
Plaintiff,
V.

HOVE PROPERTIES, L.P
et al.,

Def endant s. :

ORDER

AND NOW this 4th day of February, 2011, it is hereby
ORDERED t hat Defendant Fair Collections and Qutsourcing Inc.’s
Motion to Dismiss (doc. no. 33) is GRANTED as to Count V and DEN ED
as to Counts I-1V. It is FURTHER ORDERED t hat Defendant Hone
Properties, L.P."s Mdtion to Dismss (doc. no. 37) is GRANTED as to
Counts Il and V and DENIED as to Counts I, IIl, and IV. It is
FURTHER ORDERED that Plaintiff's notion to stay di scovery pending
decisions on the parties' notions to dismss (doc. no. 44) is
DENIED as noot. It is FURTHER ORDERED that the Court's order
issued orally fromthe bench to stay di scovery pending the

adj udi cation of the notions to dismss is VACATED
AND I T I'S SO CRDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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