IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS AMADI O, et al . ) ClVIL ACTI ON
V.
JOHN GLENN, et al. ; NO. 09-4937
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Dal zel I, J. February 1, 2011

This case arises froman auto accident that occurred on
Novenber 16, 2007. Plaintiff Thomas Amadi o was driving his car
al ong Packer Avenue near its intersection with 16th Street in
Phi | adel phi a when anot her vehicle suddenly struck his car.

Def endant Hai nes G eenhouse, Inc. owned the car and defendant
John G enn drove it.

The parties have already conpl eted di scovery, and
plaintiffs have filed a Daubert notion to preclude the opinion
testinony of Drs. Kohler and Mberg (“the doctors”) related to
the results of the M nnesota Miultiphasic Personality Inventory -2
(“MWPI-2") Test and to preclude any expert testinony related to
credibility.

Def endants for their part have filed tw Daubert
notions, one to preclude any and all evidence, whether
testinmonial or otherw se, regarding plaintiffs expert, Kenneth
Creech, a professional engineer, and the other to preclude any

and all evidence, whether testinonial or otherw se, of Dr. Robert



Cancro’s opinion that plaintiff suffered a traumatic brain
injury. As we have the parties' briefs and copious supporting

docunent ati on,!* we now address the nptions.

Factual Background

According to plaintiffs’ notion to preclude expert
testinmony, in addition to the Novenmber 16, 2007 accident, Amadio
was in a car accident in 2001 that resulted in nmultiple injuries,
i ncludi ng brain danmage. Amadio now clains that the brain damage
suffered fromhis prior injury worsened as a result of the car
acci dent at issue here.

On March 9, 2010, at the request of plaintiffs’
counsel, Dr. Robert Cancro exam ned M. Amadio. Dr. Cancro
provi ded two expert reports. On April 9, 2010, Kenneth Creech,
an engi neer, provided an expert report after investigating the
nature and cause of the collision between Amadi 0's 2005 Chrysler
passenger car as it travel ed west and Hai nes G eenhouse’s 1995
Chevrol et Box Van as it exited a parking space near the
i ntersection of Packer Avenue and 16'" Street in Phil adel phi a.

Def endants had Christian Kohler, MD., and Paul J. Mberg, Ph.D

' I'n our Cctober 1, 2010 Order, at the joint request of the
parties, we cancelled the schedul ed Daubert hearing. The
guestion of whether to hold such a hearing "rests in the sound
di scretion of the district court.” Padillas v. Stork-Gnto,
Inc., 186 F.3d 412, 418 (3d G r. 1999).




exam ne Amadi o on April 19 and 22, 2010 to evaluate his present
injuries, including his brain damage. During the course of their
eval uation, Drs. Kohler and Moberg adm nistered the MWPI -2 test
to him

Christian G Kohler, MD., is an Associate Professor of
Psychiatry and Neurol ogy at the Hospital of the University of
Pennsyl vani a, Departnents of Psychiatry and Neurology in the
School of Medicine. He has been on the faculty of the University
of Pennsyl vania since 1997. He holds an MD. from I nnsbruck
University, Austria. He is a Neuropsychiatrist in the Brain
Behavior Cinic in the Departnent of Psychiatry at the University
of Pennsylvania. He is a nenber of the Anmerican Neuropsychiatric
Associ ation and a nenber of the VAMC Mental Heal th and Behavi or al
Sci ences Merit Review.

Paul Joseph Moberg, Ph.D., is an Associate Professor in
t he Departnent of Neurology in the University of Pennsylvani a
School of Medicine. He holds a B.A from Augsburg Col |l ege, an
M A, from Loyol a Coll ege of Maryland, and a Ph.D. fromthe
University of Health Sciences at The Chicago Medical School. He
is a nenber of the International Neuropsychol ogical Society, the
Ameri can Psychol ogi cal Association, Division 40, dinical

Neur opsychol ogy, the Anerican Board of Cinical Neuropsychol ogy,



the Anerican Acadeny of dinical Neuropsychol ogy, the National
Acadeny of Neuropsychol ogy, the Association of Chenoreception
Sci ences, the Society of Behavioral and Cognitive Neurol ogy, and
t he Schi zophrenia I nternati onal Research Society.

Robert Cancro, MD., is the Lucius N Littauer
Prof essor of Psychiatry at the New York University Langone
Medi cal Center. He holds a B.S. from Fordham Col | ege and an M D
and Med.D. Sc. fromthe State University of New York. He is
President of the International Conmttee Against Mental 111 ness
and the Director of the Mental 11l ness Prevention Center.

Kenneth Creech is a |licensed professional engineer. He
hol ds an Associ ates of Technology in Electronics and a B.S. in
Engi neering from Tenple University, as well as a B.S. in
| ndustrial Managenent from LaSalle University. He is a nmenber of
the Building Oficials and Code Adm nistrators International, the
National Fire Protection Association, and the American Society of

Heating, Refrigeration, and Air-Conditioning Engineers.

1. Legal Standard

The Federal Rul es of Evidence provide that, where
"scientific, technical, or other specialized know edge w ||
assist the trier of fact to understand the evidence or to

determne a fact in issue,” an expert who is qualified "by



know edge, skill, experience, training, or education” may offer
testinmony in the formof an opinion. Fed. R Evid. 702. Such
evidence is adm ssible only where "(1) the testinony is based
upon sufficient facts or data, (2) the testinony is the product
of reliable principles and nethods, and (3) the w tness has
applied the principles and nethods reliably to the facts of the
case." |d.

Rul e 702 incorporates the Suprenme Court's holding in

Daubert v. Merrell Dow Pharm, Inc., 509 U.S. 579 (1993), in the

form of what our Court of Appeals has called "a trilogy of
restrictions on expert testinony: qualification, reliability and

fit." Schneider v. Fried, 320 F.3d 396, 404 (3d Cr. 2003). 1In

eval uating opinion testinony on notions such as these, "the
district court acts as a gatekeeper, preventing opinion testinony

that does not neet the requirenents of qualification, reliability
and fit fromreaching the jury." 1d. As a general rule, the

party that w shes to introduce the expert testinony bears the

burden of denonstrating that the testinony is adm ssible by a

preponderance of the evidence. Daubert, 509 U S. at 592-93.
Because we address these notions in our role as

gat ekeeper rather than as finder of fact, our "focus. . . nust be

solely on principles and net hodol ogy, not on the concl usions that



they generate."” Daubert, 509 U S. at 595. Nevertheless, in
order to admt the evidence we nust be satisfied that the
proffered testinony represents what Rule 702 refers to as
"scientific. . . know edge." As Daubert explains: "The adjective
"scientific' inplies a grounding in the nethods and procedures of
science. Simlarly, the word 'knowl edge' connotes nore than

subj ective belief or unsupported speculation.” 1d. at 590. In
other words, in order for scientific testinmony to be sufficiently
reliable it "must be derived by the scientific nethod" and "nust
be supported by appropriate validation -- i.e., ‘good grounds,
based on what is known." 1d. The scientific nmethod requires
"the generation of testable hypotheses that are then subjected to

the real world crucible of experinentation,

falsification/validation, and replication."” Caraker v. Sandoz
Pharm Corp., 188 F. Supp. 2d 1026, 1030 (S.D. IIl. 2001).
"The reliability requirenment ... should not be applied

too strictly.” Holbrook v. Lykes Bros. S.S. Co., 80 F.3d 777,

784 (3d Gir. 1996). So long as "the expert has 'good grounds

for the testinony, the scientific evidence is deened sufficiently
reliable.” 1d. The need for good grounds, however, "neans that
any step that renders the analysis unreliable under the Daubert

factors renders the expert's testinopny inadm ssible. This is




true whether the step conpl etely changes a reliabl e net hodol ogy

or nerely m sapplies that nethodology." In re Paoli R R Yard
PCB Litig., 35 F.3d 717, 745 (3d Gir. 1994) (“Paoli I1")

(emphasis in original). Although "[t]he Rules of Evidence enbody
a strong preference for admtting any evidence that nay assist

the trier of fact," Pineda v. Ford Motor Co., 520 F.3d 237, 243

(3d Cr. 2008), "the trial judge must have considerable |eeway in
deciding in a particular case how to go about determ ni ng whet her

particul ar expert testinony is reliable.” Kunho Tire Co. v.

Carm chael, 526 U. S. 137, 152 (1999).

We nust al so consider "whether expert testinony
proffered in the case is sufficiently tied to the facts of the
case that it wll aid the jury in resolving a factual dispute.”

Daubert, 509 U S. at 591 (quoting United States v. Downing, 753

F.2d 1224, 1242 (3d Cr. 1985)). "Rule 702's 'hel pful ness

standard requires a valid scientific connection to the pertinent

inquiry as a precondition to admssibility." 1d. at 591-92.
Thi s hel pful ness requirenent -- which our Court of Appeals calls
"fit" -- is, in the end, "the ultimte touchstone of

adm ssibility.” Holbrook, 80 F.3d at 784.
As for Federal Rule of Evidence 403, it allows a

district court to exclude relevant evidence “if its probative



val ue is substantially outweighed by the danger of unfair

prej udi ce, confusion of the issues, or msleading the jury, or by
consi derations of undue delay, waste of tinme, or needless
presentation of cunul ative evidence.” Fed. R Evid. 403. “Federal
judges nust. . . exclude proffered scientific evidence under

Rul es 702 and 403 unl ess they are convinced that it speaks

clearly and directly to an issue in dispute in the case, and that

it will not mslead the jury.” US. v. Ford, 481 F.3d 215, 220

n.6 (3d Gr. 2007) (quoting Daubert v. Merrell Dow Pharm |Inc.

43 F.3d 1311, 1321 n.17 (9th Gr. 1995)) (enphasis in original).
Expert testinony that is adm ssible pursuant to Rule 702 and
Daubert remai ns subject to bal ancing anal ysis under Rule 403. See

Paoli 11, 35 F.3d at 746-47.

I11. Analysis

A Plaintiffs' Mtion to Preclude
the Testinony of Drs. Kohler and
Moberg as it Relates to the MVPI -2 Test

Plaintiffs nove to preclude the opinion testinony of
Drs. Kohler and Moberg relating to the results of the MWI-2 test
and to preclude any expert testinony related to Anadi 0's
credibility. Plaintiffs (understandably) do not contest the

doctors' qualifications. Instead, they challenge the reliability



of their methodology and the fit of their opinions to the
evi dence.

This Court “acts as a gatekeeper to ensure that any and
all expert testinony or evidence is not only relevant, but also
reliable.” Pineda, 520 F.3d at 243 (internal quotation nmarks
omtted). Pursuant to Rule 702's second requirenent, “an expert's
testinony is adm ssible so long as the process or technique the
expert used in formulating the opinion is reliable.” Paoli 11, 35
F.3d at 742. Qur Court of Appeals, however, has “cautioned that
the evidentiary requirenent of reliability is Iower than the
merits standard of correctness,” Pineda, 520 F.3d at 247
(internal quotation marks and alterations omtted), because
“ITalj]dm ssibility decisions focus on the expert's nethods and
reasoning,” while “credibility decisions arise after

adm ssibility has been determ ned.” Kannankeril v. Term niXx

Int'l, Inc., 128 F.3d 802, 806 (3d Gir. 1997).

Several non-exhaustive factors guide our inquiry into
the reliability of expert testinony:

(1) whether a nethod consists of a

test abl e hypot hesis; (2) whether the

met hod has been subject to peer review,
(3) the known or potential rate of

error; (4) the existence and mai ntenance
of standards controlling the technique's
operation; (5) whether the nethod is
general ly accepted; (6) the relationship



of the techni que to nmethods which have
been established to be reliable; (7) the
qualifications of the expert wtness
testifying based on the nethodol ogy; and
(8) the non-judicial uses to which the
met hod has been put.

Pi neda, 520 F.3d at 247-48. These factors are “neither exhaustive

nor applicable in every case,” Kannankeril, 128 F.3d at 806-07,

because the inquiry into the reliability of expert testinony is
meant to be “flexible,” Daubert, 509 U S. at 594.

In order to be adm ssible, expert conclusions nust al so
be hel pful to the finder of fact. Holbrook, 80 F.3d at 784. As
noted, our Court of Appeals has described this as “fit,” and it
deals with both the rel evance of the conclusion to the scientific
guestions at issue and any anal ytical gaps in the experts
concl usions that may render them m sl eadi ng when applied to the

evidence in the case. CCeneral Elec. Co. v. Joiner, 522 U S. 136,

146 (1997).

Plaintiffs argue that based on the results of the MVPI -
2 test, Drs. Kohler and Moberg opined that M. Amadi 0's answers
denonstrated "over-reporting and exaggeration of
psychopat hol ogy, " "extrenme | evel s of exaggeration,"” "respondi ng
bias," and that "M. Amadi o skewed his responses toward greater
psychopat hol ogy.” Plaintiffs' Menorandum of Law i n Support of

its Daubert Motion to Preclude Opinion Testinony of Drs. Kohler

10



and Moberg Related to the Results of the MWI-2 Test and to
precl ude Any Expert Testinony Related to Credibility ("Pl. Mt.")
at 1-2. Plaintiffs contend that their evaluation of M. Amadio
using the MWPI -2 test was flawed because (1) it cannot be validly
used or interpreted in patients who are known to be brain
damaged, and (2) one of the sub-scales of the test designed to
detect "malingering" -- known as the "Fake Bad Scale" -- is
scientifically invalid as it overestinmates nalingering. Based on
t hese reasons, plaintiffs argue that evidence related to the
MWPI -2 test should be precluded under Rule 702 and Daubert
because the doctors’ use of this test is not reliable and does
not fit the evidence. 1d. at 5. Plaintiffs claimthat the
rel evant scientific literature nmakes it clear that the standard
use of the MWI-2 with patients with brain injuries is
"psychonetrically indefensible.” 1d. (citing Goth-Marnat, Gary,
Neur opsychol ogi cal Assessnment in Clinical Practice: A GQuide to
Test Interpretation and Integration (John Wley & Sons, Inc.
2000) at 464-65).

Def endants contend that "plaintiffs are unsatisfied
wth the MWPI-2 test results,” and claimthat attacking the tests
used in a nedical exam nation through the vehicle of a notion in

[imne is inproper. They argue that the test results should be

11



admtted and then subjected to vigorous cross-exan nation.
Menmor andum of Law i n Support of Defendants' Response to
Plaintiffs' Mtion in Limne to Preclude the Opinion Testinony of
Drs. Kohler and Moberg Related to the Results of the MWI-2 Test
("Def. Resp.") at unnunbered page 5.

As a general matter, we agree that if a plaintiff wants
to challenge the interpretation of certain results they should
not be precluded, but should be subjected to cross-exam nation.

Shea v. Long Island R R, No. 05-9768, 2009 W. 1424115, at *5

(S.D.N.Y. May 21, 2009) ("If certain MWl -2 scales may be used to
chal | enge [the doctor's] opinions, or there are weaknesses in his
reasons for discounting alternative explanations for

[plaintiff's] elevated scores, the renedy is not preclusion but
cross-exam nation and presentation of contrary evidence."). But
here defendants fail to address plaintiffs’ point that the MWI-2
test should not be admi nistered to people wth known brain
damage. Defendants do not dispute that M. Amadi o suffered brain
damage fromhis earlier accident. Def. Resp., Ex. Aat 9
("Thomas Amadio . . . suffered a [sic] nmultiple severe injuries
as the result of a notor vehicle accident in Novenber 2001,

i ncludi ng severe facial injuries and significant traumatic brain

injury, requiring hospitalization."). The doctors also

12



acknow edge that M. Amadi o only experienced "partial recovery"
fromhis 2001 injuries. 1d.

Def endants do not respond to this aspect of plaintiffs
argunent at all. Instead, they recast the substance of
plaintiffs' notion as being that "the use of the MWI-2 test is
scientifically unreliable.” 1d. at unnunbered page 5.

Defendants cite a single case, Babish v. Sedgw ck O aim Mm

Servs., Inc., No. 07-1539, 2009 W. 563951 (WD. Pa. Mar. 2,

2009), to argue that the use of the MWI-2 test is scientifically
sound. But that case does not address the issue of whether the
MWPI -2 test is proper on one with known brain danage. It is
certainly true that "the MWI [nmay be] used to screen for

personal ity and psychosoci al disorders[, and] is also frequently
adm ni stered as part of a neuropsychol ogical test battery to

eval uate cognitive functioning,” id. at unnunbered page 6. But
def endants have failed to show whether (a) their opinion, insofar
as it is based on the MWI-2 test, consists of a testable

hypot hesis with regard to brain damaged victins, (b) the MwPI -2
has been subject to peer review on the subject of brain damaged
peopl e, and (c) there exist standards controlling the technique's

operation for brain damaged individuals, or nost particularly and

13



inmportantly, (d) the nmethod is generally accepted for use on
t hose who are brain damaged.

Thus, we will preclude the expert opinion testinony of
Drs. Kohler and Moberg relating to the results of the MWI-2 test
and its sub-scales (including the "Fake Bad Scal e") pursuant to
Fed. R Evid. 702. Because we wll preclude testinony relating
to the MWI-2 test results, we need not address plaintiffs
contention regarding the "Fake Bad Scale," which is a sub-scale
of the MWI-2 test.

Plaintiffs argue that where expert testinony as to
credibility encroaches on the jury's exclusive function to make
such determ nations, that testinony does not "assist the trier of
fact" as Rule 702 requires. Pl. Mt. at 7. Plaintiffs contend
t hat defendants have inproperly proffered nmedical experts to
opine that M. Amadio is exaggerating his conplaints and is not
credi bl e and have based these opinions on defendants' i nproper
and invalid use of the MWI-2 test. Plaintiffs reason that the
doctors' view that M. Amadio is not credi ble should be precluded
under Fed. R Evid. 403 because this type of opinion creates a
serious danger of confusing or msleading the jury. 1d. at 2.
Plaintiffs contend that we should preclude the doctors

conclusions that M. Amadio's "self-report of enotional

14



di sruption and somatic conplaints is not considered accurate and
M. Amadio is likely functioning better than he is presenting”
because its probative value is substantially outweighed by the
danger of unfair prejudice and would inperm ssibly usurp the
jury's function as the finder of fact with regard to credibility.
Id. at 10. Defendants respond that the doctors never intended to
testify outside of M. Amadi 0’'s objective test results or outside
their opinions based upon those results. Def. Resp. at
unnunber ed page 8.

Because we wi Il preclude Drs. Kohler and Moberg's
testinmony with regard to the MWI-2 test, we need not address
plaintiffs' argunent that the doctors' testinmony with regard to
those results nmay have inproperly inpeached M. Amadio's
credibility. To the extent that the doctors may have intended to
opine on M. Amadio’s credibility with regard to other test

results, they are precluded fromdoing so. Coney v. NPR Inc.,

312 Fed. App’' x 469, 474 (3d Cr. 2009) (“A doctor. . . cannot
pass judgnent on the alleged victims truthfulness in the guise
of a nedical opinion, because it is the jury' s function to decide

credibility,” quoting United States v. Wiitted, 11 F.3d 782, 785-

86 (8th Gir. 1993)).

15



B. Def endants' ©Mdtion to Precl ude
the Testinmony of Dr. Robert Cancro

Def endants argue that Dr. Cancro is not qualified to
offer his opinion. Defendants further argue that Dr. Cancro's
opinion, even if he were qualified to give it, is not reliable.

Qualification “requires that the w tness possess
speci ali zed expertise.” Pineda, 520 F.3d at 244 (internal
quotation marks omtted). Qur Court of Appeals has “interpreted
[this] requirenent liberally” so that “a broad range of
know edge, skills, and training” suffice to qualify an expert.
Id. (internal quotation marks omtted). An “expert's testinony is
not limted to the area in which he or she ... specialize[s],”
but “the party offering the expert must denonstrate that the

expert has the necessary expertise.” Ferris v. Pa. Fed' n Bd. of

Mai nt. of WAy Enpl oyees, 153 F. Supp. 2d 736, 743 (E.D. Pa.

2001). If the expert testinony falls outside a witness's
expertise, we will exclude it. 1d. But we may not exclude
proposed expert testinony sinply because we do not deemthe
expert the best qualified or because the expert is wthout the
appropriate specialization. Holbrook, 80 F.3d at 782. The “best”
qualified is a matter of wei ght upon which reasonable jurors may
di sagree. 1d. A certain degree or background is not required

under the flexibility of Rule 702. See id.

16



Def endants contend that Dr. Cancro does not possess the
requi site requirenments to qualify as an expert with respect to
determ ni ng whether M. Amadi o has suffered a "traumatic brain
injury." Defendants John G enn and Hai nes G eenhouse, Inc.'s
Brief in Support of its Motion in Limne to Preclude Any and Al
Evi dence, Wether Testinonial or Oherw se, of Dr. Robert
Cancro's OQpinion that Plaintiff Suffered a Traumatic Brain Injury
Per Fed. R Evid. 702 and 403 ("Def. Cancro Mdt.") at unnunbered
page 2. Defendants also argue that Dr. Cancro has failed to
specify the process, nethod or technique he used in formulating
his opinion that M. Amadio suffered a traumatic brain injury,
and therefore his opinion should be excluded because it is
specul ative and thus unreliable. [d. at unnunbered page 4.

Def endants claimthat allowng plaintiffs to offer Dr. Cancro's
opi ni on regardi ng whether M. Amadio suffered a traumatic brain
injury would allow the jury to take his unfounded opinions as
evi dence, and thus would unfairly prejudice defendants. 1d. at
unnunber ed page 5.

As his curriculumvitae shows, Dr. Cancro i s an

internationally renowned psychiatrist. There is no question that
Dr. Cancro has sufficient formal qualifications. Apart fromhis

work as the Lucius N Littauer Professor of Psychiatry at NYU

17



Medi cal Center and as the Director of the Mental Il ness
Prevention Center, Dr. Cancro has al so been on the editori al
board of about twenty-five separate publications, including many
prom nent peer-reviewed journals. Def. Cancro Mot., Ex. D. Dr.
Cancro was previously the consulting psychiatrist for the New
Yor k Yankees and a nenber of the Research Advisory Conmmttee for
the United States Secret Service. He is the Chairman on the
Section on Psychosocial Rehabilitation for the World Psychiatric
Associ ation, Chairman of the Scientific Commttee of the Wrld
Associ ati on of Psychosocial Rehabilitation and was a Menber of
the Expert Advisory Panel on Mental Health for the Wrld Health
Organi zation until 2003. 1d. Thus, we find Dr. Cancro anply
qualified to opine as an expert in this case as to whether M.
Amadi 0 has experienced a traumatic brain injury. And, even if it
were necessary for Dr. Cancro to have specialized qualifications,
we note fromhis c.v. that he al so has expertise in neurol ogy and
brain injury as well as general expertise as a |licensed
physician. |d.

Wth regard to whether Dr. Cancro's nethodol ogy is
sound, "a judge should find an expert opinion reliable under Rule
702 if it is based on 'good grounds,' i.e., if it is based on the

met hods and procedures of science.” Paoli Il, 35 F.3d at 744.

18



Def endants argue that Dr. Cancro has not specified his nethod,
process or technique, but Dr. Cancro states in his reports that
he revi ewed t he neuropsychol ogi cal report Dr. Gol dberg wote in
March of 2010, the neuropsychol ogi cal eval uation that was
performed in May of 2002, the extensive nedical records that
plaintiffs' counsel submtted to him and exam ned M. Amadio
hinself. Def. Cancro Mdt., Ex. B, Ex. C. Oher courts have
found this nethodology to be reliable. For exanple, Judge

Pratter, in Qeisi v. Patel, No. 02-8211, 2007 W. 527445 (E.D. Pa.

Feb. 9, 2007), found that "[a]n expert nmay be found reliable
based on ' personal know edge or experience'. . . . Pointing to
the synptons a patient exhibits. . . and nmaking an eval uation or
di agnosi s based on those synptons is precisely the type of
‘opinion' that doctors nmake every day in practice." |d. at *7
(internal citations omtted). And "it is perfectly acceptable,
inarriving at a diagnosis, for a physician to rely on

exam nations and tests perfornmed by other nmedical practitioners.™

Kannankeril, 128 F.3d at 807. Thus, we find Dr. Cancro qualified

and his opinion reliable, and will deny defendants' notion to
preclude Dr. Cancro's opinion that plaintiff suffered a traumatic

brain injury.

19



C. Def endants' ©Mdtion to Precl ude
the Testimony of Kenneth Creech

Def endants nove to preclude the testinony of Kenneth
Creech, P.E., arguing that he does not have the requisite
requirenents to qualify as an expert with regard to his opinions
about M. Amadio's injuries, M. Genn's failure to see M.
Amadi 0's car, and M. denn’s negligence in operating the box
van. Menorandum of Law in Support of Defendants John G enn and
Hai nes G eenhouse, Inc.'s Motion in Limne to Preclude Any and
Al'l Evidence, Wether Testinonial or O herw se, Regarding
Plaintiff's [sic] Expert Kenneth Creech ("Def. Creech Mt.") at
unnunber ed page 2.

Plaintiffs submtted the expert report of M. Creech, a
I i censed professional engineer with expertise in accident
reconstruction, which discusses the nmechani smof the accident and
the forces involved. But M. Creech also opined that after the
vehicles collided, "[t]he inertia force[d] [M. Amadi o’ s] head
forward[,] slamm ng [it] into the steering wheel, next [his] head
bounce[d] backward fromthe reaction with the steering whee
causing trauma to the head, neck and shoulders."” I1d., Ex. B at
3. In addition, M. Creech opined that "[t]he driver of the box
van failed to observe the oncom ng vehicle and collided with the

Chrysler 300 while entering into the westbound traffic on Packer

20



Avenue. The carel ess operation of the truck caused serious
injury to the driver." 1d. at 5. Defendants argue that M.
Creech's assertions are without foundation and constitute
specul ation on his part. 1d. at unnunbered page 5.

Plaintiffs respond that M. Creech is a |licensed
prof essi onal engi neer with specialized know edge, as stated on
his c.v., in several areas, including autonobile accident
reconstruction. He is licensed as an engineer in six states,

i ncludi ng Pennsylvania. 1d., Ex. B at unnunbered page 6. M.
Creech has over thirty years of experience, as well as taking
conti nui ng education courses in accident reconstruction. M.
Creech is certainly qualified as an accident reconstruction
expert. And wth regard to the reliability of his nmethods, we
find that he adequately described his nethodol ogy. W need not,
as plaintiffs invite us to do, take judicial notice of the

w ki pedi a. org pages describing vector analysis or Newton's second
| aw of notion.

But we nust take issue with M. Creech's report with
regard to the "fit" of his opinion to the facts of this case. As
we noted above, there nust be a “valid scientific connection to
the pertinent inquiry as a precondition to admssibility.”

Daubert, 509 U. S. at 592. Opining that M. Amadi o sustained

21



"trauma to the head, neck, and shoul ders" does not fit the
pertinent inquiry M. Creech’s report is neant to address. M.
Creech is not a nedical doctor, and his opinion with regard to
"trauma" -- which is, after all, a nedical diagnosis -- is not
somnet hi ng about which he is qualified to opine. H's opinion in
this regard will not help the trier of fact, and it may unfairly
prej udi ce def endants.

Plaintiffs argue that M. Creech’s opinion that M.
Genn failed to see Amadio’'s car is consistent with M. denn’s
adm ssion in his deposition that he did not see M. Anmadio’'s car.
Pl. Creech Resp. At 9. Neverthel ess, opining about M. denn's
failure to see M. Amadio’'s car is not sonething that naturally
follows from anal yzi ng the physical forces at play between two
vehicl es as they collide.

Finally, plaintiffs do not respond to defendants’
argunent about M. Creech’s opinion that “[t]he carel ess
operation of the truck caused serious injury to the driver” is
outside the scope of his expertise. That opinion is a |legal
conclusion unrelated to the force of the vehicles inpacting one
another, and is not proper in this context. Thus, we find that
al though M. Creech is qualified as an accident reconstruction

expert, and his nethodology with regard to acci dent
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reconstruction is reliable, his testinony does not fit the facts
of the case with regard to the opinions cited above that are
outside the scope of his expertise. Thus, we wll grant
defendants’ notion to preclude the expert testinony of Kenneth

Cr eech.

BY THE COURT:

__\s\Stewart Dal zel |

23



