I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GERALD DI G ACOMO, et al. : ClVIL ACTI ON
V. :
SCOTTSDALE | NSURANCE COVPANY ; NO 10-709
VEMORANDUM
Ful lam Sr. J. January 24, 2011

The plaintiffs in this insurance coverage dispute
rented a property in Philadel phia to an individual naned Conrad
Stipp, who operated an autonobile dismantling business on the
prem ses from March of 2006 until August or Septenber of 2008.
M. Stipp, who is not a party to the litigation, obtained
Conpr ehensive General Liability policies fromthe defendant
i nsurance conpany in 2006 and 2007. By anendatory endorsenent,
the plaintiffs were added as additional insureds to the policies
begi nni ng on Septenber 7, 2006. Wen M. Stipp vacated the
property in 2008, the plaintiffs allege that he |left behind
consi derabl e damage to the building and debris outside that drew
the attention of the City of Philadel phia for various code
vi ol ati ons and of the Pennsyl vani a Departnent of Environnent al
Protection for possible soil or groundwater contam nation.

The plaintiffs allege in the conplaint that the insurer
is required to pay for the extensive repairs to the building and

property, and that the defendant acted in bad faith in refusing



to do so. The defendant filed a counterclaimin which it seeks a
decl aratory judgnent that it has no obligation under the
policies. The defendant has now noved for summary judgnent on
t he conpl aint and the countercl aim
The policies in question, one issued for 2006-2007 and

the other for 2007-2008, contain identical provisions upon which
the defendant rests its argunent that the policies exclude
coverage of the plaintiffs’ |osses. Specifically, the policies
excl ude coverage for: property danmage to prem ses rented to or
owned by the insured unless the prem ses are rented for a period
of seven or fewer consecutive days (here, M. Stipp rented the
prem ses for nore than two years); property damage caused by
pol I utants; and damage not caused by an occurrence (defined as an
accident). Taken together, these provisions, which are not
anbi guous, conpel summary judgnent in the defendant’s favor on
the plaintiffs’ claimfor reinbursenent and i ndemification for
the damage all egedly caused by M. Stipp. The plaintiffs argue
that there are genuine issues of material fact to be determ ned
at trial, but do not identify what those issues mght be. They
provi de no evidence, for exanple, that the damage to the property
was accidental, and fromthe deposition testinony, the plaintiffs
were aware that M. Stipp operated an auto sal vage yard.

The plaintiffs do cite two provisions of the policies: the

decl aration pages of the policies that set forth a $100,000 [imt



for damages to prem ses rented to the insured, and the
endorsenent adding the plaintiffs as additional insureds that
anends the naned insureds of the policies to include the
plaintiffs with respect to liability arising out of the ownership
of the prem ses. However, the declarations and endorsenents are
subject to the terns of the policies, and the endorsenents

i nclude a provision that the insurance does not apply to
structural alterations, new construction or denolition operations
performed by the additional insureds. 1In short, the insurer has
no obligation to defend or indemify the plaintiff in connection
with the renediation of the property, and did not act in bad
faith in denying coverage.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
Ful | am Sr. J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GERALD DI G ACOMO, et al. : ClVIL ACTI ON
V. :
SCOTTSDALE | NSURANCE COVPANY ; NO. 10-709
ORDER

AND NOW this 24th day of January 2011, upon
consideration of the defendant’s notion for summary judgnent and
the response thereto, I T IS ORDERED

That the notion is GRANTED. Judgnent is entered IN
FAVOR OF Def endant, SCOTTSDALE | NSURANCE COVPANY, and AGAI NST
Plaintiffs, CGERALD DI G ACOMO AND ANTHONY LYNCH, | NDI VI DUALLY AND
AS AGENTS FOR RI CHVOND | NDUSTRI AL PARK, LLC on the Conplaint and
the Counterclaim There is no insurance coverage available to
Plaintiffs under the defendant’s policies issued to Conrad Stipp
for Phil adel phia Code violations, Cean Stream Law Viol ations, or
Solid Waste Managenent Act violations outlined in the Decenber
22, 2008 claimletter. The Cerk is directed to mark the case-

file CLOSED

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




