I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BRANDON CUMM NGS : Cl VI L ACTI ON
V.
CI TY OF PHI LADELPH A, et al. ; NO. 09-cv-0319-JF
MEMORANDUM
Ful lam Sr. J. January 20, 2011

Plaintiff has filed a pro-se 8 1983 acti on agai nst
Def endants City of Phil adel phia and the Gty of Phil adel phia
Pol i ce Departnment based on alleged violations of Plaintiff’s
constitutional rights during a traffic stop that took place in
June 2005. The City has filed a notion to dism ss, arguing that
Plaintiff’s suit is tine-barred. | agree.

I n Pennsyl vania, the statute of Iimtations for a 8§
1983 action is tw years. Plaintiff did not file suit until
January 22, 2009. (An error in processing Plaintiff’s renewed in

forma pauperis application delayed service on the Gty until

2010, but the action was untinmely when initiated by Plaintiff.)
Plaintiff’s argunents that the discovery rule or
doctrine of equitable tolling should apply in this case are
unavailing. There is no question that Plaintiff knew of the basis
for his claimat the tine of the traffic stop in June 2005 so the
di scovery rule does not apply. Equitable tolling of the statute

of limtations is inappropriate in this case, as Plaintiff argues



only that he was afraid to file suit, not that the police msled
hi mregardi ng the existence of a cause of action or actively
prevented himfromfiling suit. Plaintiff also fails to plead
facts show ng that he was diligent in preserving his claim

An order will be entered.

BY THE COURT:

/s/ John P. Fullam
John P. Fullam Sr. J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BRANDON CUMM NGS : ClVIL ACTI ON
V.
CI TY OF PHI LADELPH A, et al. NO. 09-cv-0319-JF
ORDER

AND NOW this 20th day of January 2011, upon
consideration of Defendant City of Philadel phia’s Mdtion to
Dism ss, and the response thereto, IT IS ORDERED

1. That Defendant’s notion is GRANTED. Plaintiff’s
clainms are DI SM SSED W TH PREJUDI CE. Furthernore, as the Cty of
Phi | adel phia Police Departnment is not a legal entity that can be
sued, the conpl aint against the Police Departnent is a nullity.

2. That the Cerk is directed to mark the case-file

CLGOSED.

BY THE COURT:

/[s/ John P. Fullam
John P. Fullam Sr. J.




